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FiqVNCHISE DISGLOSUKE DOCUMENT

TOM N TOMS FRMIOTISE, DLC 
A California limited liabiiity ccmqpwy 

3435 Wilshire Blvd,, Suite 2090, Los Angeles, GA 90010 
Tel: (213) 908-6829 Pax: (213) 568-3584

Pranchise Business: We offer franchises for the operation of a "Tom N Toms"
Gpffeehouse ("Coffeehouse") featuring premium coffee products and, 
complementafy food and beverages.

Total Initial Investmenfe: The total investment necessary to begin operation
of' Cof feehouse is $.370;,, 400, to $487^.300. This includes $'30,0,00 that must be’ 
paid to the franchisor as a franchise fee,, and the Miti.ai inventory purchase, 
requirement of about $12, ,900-$23,00:0 paid to us or our affiliate,. In the case 
of an area developer, the development,fee to be paid to thei'.Franchisor is equal 
to $30-, 0,00 for thefirstieoffeehousepius $15, O'OO.fore'aeh.additiohalCoffeehouse, 
to be, developed under the area development agreemeht. The development fee 
is applied pro rata to the initial franchise, fees due for each Coffeehouse 
to be developed after the first.. Your estimated initial investment will vary 
based on the number of Coffeehouse to. be developed within the area specified, 
in the area development agroemeht, under which you will have exclusive right 
to develop' an agreed humber of Coffeehouses within a specifio time period.:

This; Disclosure Document summarizes certain provisions of your, franehise 
agreement, deveiopment ag.reeineht and other ihformation.in plain.English. Read 
this Disclosure. Document and, all accompanying agreements carefully. .You must 
receive this Disclosure D.ocumeht at least 14 calendar-days before you sigh, 
a binding agreemeht with, or make any payment to.^ the franchisor or an affiliate 
in cQhh'eetiOrt with the proposed franchise sale. No.te, however, that no 
governmental agency has verified the information contained in this document.

You may wish to receive, your Disclosure Document in another format that is 
.mbreic.onvenient .fbr you.. To discuss the,ayaiiabilityofdisClosures.in different 
formats,, contact Cheolku Lee at 3435 Wilshire Blvd. , Suite 2090.^ Los Angeles, 
CA 900.10 and (.213) 908-682:9.

The terms of your contract will govern your franchise relationship. Don't 
rely on. the Diseiosure Doeufttht alone to, .understand your contract. Read, all 
of your contracts carefully. Show your contract and this Disclosure' DoCUmeht 
to an adyisor, like a lawyer or an accountant,.

Buying a, franchise is a complex investment,. The information in this Disclosure 
Document Cani help you make up your .mind,. More .information. On franchising,
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such,as "A CoHsumer" s Guide to Buying ,a Franchisei, " which can help you under stafrid 
how to use this Disclosure Document, is available from the Federal Trade 
Commission. You can contact the FTC at l-877-FTC-H'&LP Or by w.rrting' to the 
FTC at 600 Rennsylvahia,Avenue, NW,. Washington, D.C., 20580. You can also visit 
the FTC's home page at www.ftc.gov for additional in-formation. Call your state 
agency or 'visit -your public, library for other sources Of, information on 
frahohising,.

Therei may also be laws on franchising- in your .state. As:k, your' state agencies 
about them.

The issuanGe date of; this Franchise Disclosure Document is Apri-i l-l, 2019.
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STATE COVER PAGE

Ydur 'state may have a frarichise law that requires a frariGhisor tO' register 
or file, with a state franchise administrator before offerihg or seiling- in 
your state. REGISTBATiON OF A FRANOHISE BY A. ST-ATE DOES' NOT MEAN' THAT THE 
STATE RECOMMENDS THE^ FRANCHISE,OR'HAS VERIFIED THE INFORMATION IN THIS DISCLOSURE 
DOCUMENT.

Gall the state franchise administrator listed in Exhibit G, to this Disclosure 
Document for information about the franchisGt of. about franchising in your 
state.

MANY FRANCHISE AGREEMENTS DO NOT ALLOW YOU TO RENEW UNCONDITIONALLY AFTER THEi 
I'NITIAL TERM EXPfRES, YOU MAY HAVE TO SIGN A NEW AGREEMENT WITH DIFFERENT 
TERMS AND CONDITI'ONS IN; ORDER. TO CONTINUE TO OPERATE YOUR BUSINESS. BEFORE' 
YOU BUY, CONSIDER WHAT RIGHTS YOU HAVE TO RENEW YOUR FRANCHISE, IF ANY., AND 
WHAT TERMS YOU MIGHT HAVE TO ACCEPT IN ORDER TO' RENEW.

piehSe consider the following RiSR FACTORS b'etpre you buy this franchise:

,1. THE FRANCHISE AGREEMENT :AND AREA DEVELOPMENT AGREEMENT PERMIT' YOU TO 
ARBITRATE OR SUE ONLY IN GALI.EORNIA. OUT-OF-STATE ..ARBITRATION OR LITIGATION 
MAY FORCE YOU TO ACCEPT A .LESS .FAVORABLE SETTLEMENT FOR DISPUTES ., IT ALSO 
MAY COST MORE TO; ARBITRATE WITH OR SUE TOM N' TOMS IN CALIFORNIA THAN' IN' YOUR 
HOME STATE. CERTAIN STATES HAVE LAWS THAT SUPERSEDE THIS RE.QUIREMENT.. SEE 
THE STATE ADDENDA TO; THE FRANCHISE AGREEMENT. AND DEVELOPMENT AGREEMENT., AND 
THE STATE ADDENDA TO THE DISCLOSURE DOCUMENT.

2. THE Franchise agreement and area :devElopment‘ agreement state that
CALIFORNIA LAW GOVERNS THESE AGREEMENTS. THIS LAW :MAY NOT' .PROVIDE; THE SAME' 
PROTECTIONS AND BENEFITS AS LOCAL LAW. YOU .MAY WANT TO. COMPARE THESE LAWS.
Even though.the franchise.agreement provides that California law applies, local 
LAW may supersede this requirement, in YOUR; STATE. SEE THE STATE ADDENDA TO 
THE FRANCHISE AGREEMENT AND: THE STATE ADDENDA TO THE DISCLOSURE DOCUMENT:.

3.. YOU MAY FACE COMPETITION FROM OTHER FRANCHISEES , FROM COFFEEHOUSES. THAT
WE. OWN,. OR FROM OTHER. CHANNELS OF O'lSTRIBUTION OR COMPETITIVE BRANDS. THAT WE
control .-
4 . THE FRANCHISEE WILL BE REQUIRED TO MAKE,AN ESTIMATED INITIAL INVESTMENT 
RANGING FROM $370,4,00 TO S4'87,3;O0.. THIS AMOUNT EXCEEDS THE FRiiJCHLSOH'L 
S.TOeKHOLDERiS EQUITY OF $I8,9'45 AS' OF DECEMBER 31,, 2018,

5. The franchisor has limited franchise operating. HIS.TORY,. you may. WANT' 
TO consider THIS when MAKING A DEeiSION TO PURCHASE THIS' FRANCHISE,.

6. There .may be other risks concerning this. Franchise ,

Effective Date;:
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ITEM 1
THE FRANCHISOR AND ANY PARENTS, FREDECHSSORS AND AFFILIATES

A. Terms

To simplify the language in this Disclosure Document, "we" of. 
"us" means Tom W Toms FranchiseLLC:, the Franehlspf"You" means the 
person thaf buys the franchise. If a‘ corpofatioh, partnefship or other 
entity buys the franchise.^ "you" refers' colle'otiyely to all persons who' 
own an. interest in the entity. "Tom N Toms Coffeehouse" means, the: 
Coffeehouse, we license you to operate. "Single Unit franchise:" means 
the fight to own and operate one Tom N Toms Coffeehouse.

B. Our Business

We are- in the' business of selling franchises: for a. coffeeho.us'e 
operating undeh the. Tom' N' Toms name and. related "marks. A Tom N Toms 
Coffeehouse ("Coffeehouse":): specializes in the preparatlbh and sale, of 
premium coffee drink products as well as complemenfary food and 
beverages. They ate located at locations approved, by Us, sUch as in 
strip s'ho.ppirig centers, shopping malls, and. free'-st.anding units..

We offer single unit franchises' for development and operation of 
Tom N Toms Coffeehouses. We also offer area development franchises 
fot' the fight to develop and operate more than one Tom N Toms 
■Goffeehbuses. The specific territory,, the number vof Goffeehouses to 
be developed and opened undet the area d.eveiopment franchise and. the-, 
time, requirements, for developing and opening the: agreed Coffeehous.es 
will be; mutually .discussed and agreed between us and' the area 
developer and set forth speGifiGally in the Area Development Agreem.ent. 
An area developer will be feguifed to sign our then.-current form of 
ffanchise agreement after the site. Of Coffeehouse is' selected and 
approved.

G. We, Our Parents Predecessors and Affiliates

.We are a. California limited liability c.ompan.y formed on 
January 310, 2012. Our principal business address is .343,5 Wilshire' 
Blvd.. , Suite. 2090,: Los Angeles, GA 90.010. We do business under our 
cO.fporate name "Tom N Toms Franehis.e" .and our, brand, names' "Tom' 'N' 
TOms:, " "Tom N Toms Cof fee" and, "Tom ,N Toms Gof f eehouse. " We do not 
do business under' any other name. We have no predecessofs, and Ue 
have: not offered franchises for any other line of business. We 
started offefing Tom 'N Toms franchises' in. March 201'2,

We 'are, a UhOlly owned subsidiary Of To,m’ N Toms USA, Inc,.,, a. 
California cOtpofation formed on Februafy 2:8, 2008', and is 
headquaftetea at .3435 Wilshire Blvd., Suite 2090,. Los. Angeles, CA 
90010 ("Parent Company"). Parent Company is a holding company, and 
Owns either all or controlling interests in all of our. Affiliates 
identified below which operate Tom N TOms Coffeehouses. Parent 
Company has not. offered franchises in .any' line, of business and does
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not other-wise eoiidufct any husinesis of, the type: offered to you in this 
Diselosure Document..

We' currently have four affiliates, Tom N Toms S.olair, LLG was 
ineOfpo.rated in California as< a limited liability company on, September' 
19;, ;2011 i'TNT Solair") , TNT Solair' s ■principai address is 37:85 
Wilshif.e Blvd. ^ #126,, Los Angeles, CA 90dl;0. It owned and operated one' 
,(1,): Tom N, Toms Coffeehouse in Los Angeles, which was opened in 
November 2i011 and closed, in 'October 201&. TNT' Solair has. neither 
offered any 'Tom' N Toms, Coffeehouse franchises :nor has it offered 
franchises in any other lines of business.

Torn N T-Oms Wilshire One;, LLG was inGorporated in' California as a 
limited .liability company on, August 28,, 2i011 ("TNT' Wilshire''-) . TNT 
Wilshire' s principal address is 3-974 Wilshire Blvd., LOs Angeles-, :CA 
90010. It Owns and operates one (1) Tom N TOmS Coffeehouse in Los 
Angeles, ‘which was opened in. December 201;1. TN.T Wilshire, has neither 
offered ahy Tom N Toms Goffeehous'e ,fran.dhises nor has it offered 
franchises in any other lines of hUsiness.

Tom N Toms Waa Waa Plaza, LLC was inGOrpOrated, in California, as 
a limited liability company on November 2, 2:0;11 (‘"TNT WWP":) ., TNT 
WWP''s principal address' is ,125 N',, Western Aye.,, -#113,, Los Angeles, GA 
90004i It owns and operates one (1) Tom N Toms Coffeehouse in Los 
Angeles, which was opened in June 2012., TNT WWP has neither offered 
any Tom M Toms 'Coffeehouse .franehiseS. nor, has ,it offered franchises in, 
any other lines of business.

Tom N Toms' Vantage Point, ,LLC was incorporated in California as 
a limited liability compahy on August 2, 2013 ("TNT VP-"'). TNT VP's 
principal addresS' is i'22,0 9*^'’ Ave.,- San Diego., CA 921,01. It owns and 
operates one (1) Tom N Toms Coffeehouse in San Diego, Which was opened, 
in May 201,4. TNT VP has neither offered any Tom N TOms Coffeehouse 
frahchiSes hor has it offered, franchises, in any other lines of 
business.,

None of our Affiliate's offer or provides, or will Offer or 
provide,/ any products or services to our' franchisees:.

D. Special Industry Itegulation

You must comply with laws and regulations that apply to 
businesses generally, and als.O' specifically to Coffeehouses and 
,business:e:s serving beverages: and food. Generally, appliCabl.e laws and 
regulations’ include tax rules, la;bOr laWs-, business license 
requirements, laws on construction of business premises-,, zoning rules;, 
.requirements .for -parking and access., the Americans -with Disabilities 
'Act,, export control laws pertaining to te.ehnology, and .laws- on storage, 
preparation, packaging, labeling and sale: of food to the public.

Federal and State laws affecting businesses g.enerally include, 
smbkin'g' bestrietions,; public pos.ting of notice's ,f'e health hazards- 
(e.g., tobacco smoke or other carcinogensI, fire safety and emergency 
preparedness laws, rules on use,, storage and disposal of, waste..
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insecticides, and other hazardous mafe'rials, environmental laws that 
may impact the operatipn of iGoffeehou'ses (liike; laws oh :recyclin.gi and 
regulating the use of certain types of containers and :materials 
potentially harmful, to the environment) , and standards: regarding 
sanitation, employee health and. safety. Some areas have or, are 
Gon'sldering proposals to .regulate indoor air. :quali.ty ..
Many places have: laws against s.mo’king inside GOffeehous:es

A new trend is state and local laws requiring posting and 
disclosure of' nutritional information at Coffeehouses. The Health 
Care Reform. Bills that became! law in March 2:010 contain provisions 
that require disclosure of nutrition and calorie information in chains 
of :mOre than 2-q Gof f e.ehouses .

You :should 'investigate all ge.nerai, laws in 'evaluating' the 
franchise.

E. Competition and tihe Market

The 'market for cof.feOhouses, cO.ffe.e shops and cafes is extremely 
well established. You will be in competition with, .a variety of quiek 
and casual, s:ervice coffee shops., full.-service Coffeehouses and other 
dining establishments that serve coffee beverages. The coffee shop 
business is highly eompe;titivei with respect to concept,, .price, ' 
l.oGation, quality and service. The bus.'iness is often affected by 
ecOhOmic and real estate conditions, political conditions, consumer 
tastes,, population ehangeS, the cost and availability of product-s ahd 
.qualified labor, and traffic, patterns. Coffee, shops compete in each 
market with national and' regional Coffeehouse .chains, and locally-owned 
Goffeehouses., some of which operate more shops and have, longer 
operating histories than o.ur Goffeehouses. There also is active 
competition for suitable commercial real estate sites and personnel, 
including management personnel. You are advised to investigate and 
.research the retail coffee service' market as well as> the laws, 
regulations and .ordinances applicable to yonr franchised business 
further.

F. Agent for Service: of Process

Gur agent for service, of process in this state is. listed in 
Exhibit "A,. "

ITEM 2
BUSINESS EXI^RIENCE

Eresident and CEO:: Cheplku Lee

CheOlkU Lee is our President and CEO: and has been with us since July 2015. 
Prior to .his appointment as Qur .President and CEO, Mr, Let served as our
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General Manager, overseeing all of our development and operational 
aetivities. Before joining our company., he s.efved as an accounting 
manager of Edwards Korea and Grown Confectionery Go., Ltd,, in Seoul,
Korea since August 2'0O7..

'DO' Kyun Rim had been our previous President and GEO in charge of all our 
development and operations until dune' 2013 at which time he had to return 
to Korea to receive medical, treatment, Although he oversaw and was in 
charge of our business activities while: receiving medical treatment in 
Korea, Ms physical absence' from our .operations Was cited, as an. issue: in 
a dispute with a former franchisee as well as in the litigation diseiosed 
in I.tem' 3«. In entering, into a isettlement with the Gpmmis.sioner of 
Business Oversight in, the litigation disclosed in Item 3, we voluntarily 
agreed to replaOe', Mr.. Kim. wi.th Mr. lee,, who wiH be chartge 'of approval of 
all phases of the Tom N Toms franchise, and, who is, based in, tos Angeles, 
California.

Operation Manager: T.aewook Ahn

Taewook Ahn has been oUr Operations Manager since, danaty 201,5,. B'ef.dre 
his Current position, M't. '^^n was a Supervising Manager at, Tom N Toms: USA, 
Inc., in .Los :Angeles, Galifornia ;from August 2.0.13 to December 2,014 and. a 
Store Manager from' August 2012' to duly 20:13 a.t Tom' N Toms Golden. Springs 
and Little TskyP Coffeehouses,. Prior to August 2012,, Mr. Ahn attended 
and graduated from ,Mt. ,san Antonio College in Walnut, Galifornia.

Operation Supervisor: William Lee-

William Lee is, our Supervising Manager in charge of; store operations and 
has been with us since March, 2016.' Before his current positibn. Mi. Lee 
served as the Store Manager at Tom N Toms' Wilshire: One 'Coffeehouse' since 
dune, 2014. Prior to dune 20.14;, Mr'. Lee: attended and graduated from 
university of California, San Diego,.

item; 3 
LITIGATION

-Litigation Involving Tom N Toms, Eranchise:, LLC

California. Coinmissidner,' of Business '.Oversight v. Tom N Toma Eranchise., 
LLC (OAH' Case Nos,. 20160;61O13 and 20I.60,'61,015): . On May 12, >2.01.6„ 
Galifornia Commiss'iohe'r' o.f Business Oversight brought administrative 
actions against Tom N Toms Franchise, LEG and certain individuals, 
as'socia.ted with Toni 'N Toms Franchise, LLC/ including S' citation for 
desist and refrain order, asses'sment of administrative penalties and' 
claim for ancillary .relief and costs for various violations' of 
CalifOrhia. franchise laws., incl.uding making untrue statement of 
material facts, unregistered individual acting as a franchise s:eller

4
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and .fadlur.e to diaclo.se material facts. Tom N, Toms .Franchise, iiaC 
denied the allegations, o:f the' violations of California ffanchise laws, 
arguing that the company did not make any untrue statements of 
material facts., the', particular individual .identified, as a franchise, 
seller was not engaged in. the sale of the franchise and that, all 
.material facts had, .been properly disclosed, to the alle.ged victim' in 
the case. Tom N Toms Franchise, LLC, also argued thi'at. the alleged 
victim was a prior franchisee, who had defaulted on his franchise 
agreement, for' failure to pay royalties and dreachln.g his obligations 
as a .franchi.see and had filed .th.e franchise; law violation against Tom 
N TOms Franchise; LIG to gain an advantage in his .settlement 
negotiations with Tom N Toms., Without admitting any liabilit.y or 
wrongdoing, oh November 21, ‘20.1.6, the date the administrative hearing 
of the: cases were .scheduled,, Tom N Toms Franchise, LEG entered into a 
Final Consent, Order with the Commissioner of Business Oversight to (i) 
pay $15,'000, as restituti.pn to the, complaining franchisee,, (ii) pay 
$7,.5.00 as penalties to the Department of Business Q-versight and 
reimburse Commissioner's .attorney's fees and costs in the amount of 
$l'i,70O,, (iii,)' agree' to desist' and d.etist dny :franchise activi.ty until
such time as Tom N Toms Franchise LtC has properly registered their 
franchise with the Department of .Business Oversight-, and (iv) have fh® 
Tom N Toms franchise sellers complete: eight hours of remedial 
education in franchise law'. Tom, N Toms Franchise L-lC has since fully 
complied with all of its obligations under, the. Final Consent Orde-r.

Other than the. litigation dis,closed in this item; 3, there is no 
litigation tO' disclose in this Item.

ITEK 4 
BANKRUPTCY

No bankruptcies, are .required tp. be disclosed, in this Item.,

ITEM 5
INITIAI, FEES

A. Franchise Agreement

You, must pay .a. uniform initial franchise' fee of $30., 0,;00 ("Initial 
Frahchis;e Fee"J at, the time you sign, the Franchise Agreement (see Exhibit 
G-) . The Initial Franchise Fee is paid in. a lump sum when ypu sign the 
Franchise Agre;ement and' is :non-,refundable, The Initial Franchise Fee is 
payable' by all franchisees who buy, a Tom, N Toms franchise.

We use the initial franchise .fee to. cover the costs- of evaluating 
your propps.ed site;, training you and your emplPyees, and helping you to 
develop and open your Tom N Toms coffeehouse;. There is no- reduction or.
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refund of any part of the i-ni'tial ffanehise fee even if only one 
individual attends the initial training program.

We may offer to waive, the FfhhGhise Fee or reduce it, under certain 
circumstances, we also'may offer to waive or reduce the Frahchise Fe.e> 
for the following :reasons;: (i,) as art inducement for existing franchisees 
to open additional Coffeehouses, (ii) as- an inducement for someone to 
take over ah operating franchised Coffeehouse.'; (iii) as an inducement for 
a professional 'multi-unit franchisee to open several Coffeehouses'; or 
(iv) to alloi^ a franchisee to have additional, money to spend on store 
improvements and marketing during the first 12 months of operation. We 
will, make the decision on the. amount of ahy waiver or reduction oh' an 
individual, Oasis depending on the condition of the premises, the need for 
Upgrades and remodeling, the need for special, ihcentives and/or other 
considerations.. In Certain rare circumstances::, we, may permit installment 
payments of the Initial Franchise Fee on terms negotiated with the 
franchisee.. .Upon request by potential franchisees, we will keep open our 
records w.i.th respect to the reduced fees, for inspection. Except as' 
■provided .abOvei,, we will not refund any’part of th.e Initial Franchise Fee 
paid under the Franchise Agreement.

B. Area Development Agreement - Development Fee

we offer area development franchises to qualified prospects. The 
Area, Development Agreement (see Exhibit Dl) grants a protected area, for 
development and operation of multiple TOm N Toms Coffeehouses. You and 
we decide the deveiopment territory and number of Cbffeehou’ses by 
.hegotiatiOh before you sign. The Area Development Agreemeht does not let 
you sell Tom N Toms Coffeehouse franchises to others,. For each Tom N 
Toms Coffeehouse ;/ou wish to establish .under the Area Development 
Ag;reement, yOu. and we will enter, into a separate :Franehise Agreement, 
outside of California, we can require you to enter into an Area 
Development Agreement as a Condition to purchasing franchises.

When you sign the. Area, Development Agreement, you must pay us a 
deposit fee equal to the. sum of (i) 100% of the initial franchise fee 
($30,000) for the' first Coffeehouse, to be, deveioped under the Area 

Development, Agreement; and (ii) $l-5,O,0;o of the: initial franchise fee 
payable fOf each succeeding Goffeehouse to: be developed, under the same 
Area Development Agreement (;"Development Fee-') . The, pro rata portion of 
your '.Development Fee allocable: tp each .Coffeehouse will be, credi.ted 
against, the initial franchise fee due for that. :CbffeehOuse,, The 
Development Fee is calculated in the same way for all franchisees 
entering into Area Development Agreements, but the actual dollar amount 
paid will vary depending on the’ number of Coffeehouses you agree, to 
develop:.

'We may offer to waive the Development Fee o;t reduce it under 
Certain circumstances. We will make the decision on the amount of any 
waiver or reductioh Of the Development Fee based on any speciai 
incentives that we, may consider appropriate fpr art :area developer.
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including,, but not limited: t'o the tollowingi reasons:, (i,) es, an ..inducement 
;fbr existing frahcKlse.es to become an area developer, (ii) as ah 
inducement for a professional multi-unit Operator to become: an area 
developer,; (iii) as at indueemeht for someone to take; over an area for 
deveiopitt’e.ht;;. Or (iv) to allow an area developer' to have additiohal money 
to, spend on store improvements and marketing durin.g the area development 
period,. We will ;make' the decision on the ^amount, of any waiver or 
reduction on an individual basis depending’ ort the area to be developed> 
total number of units to be- developed,, .the' need for .upgrades and 
remodeling, the need for special incentives and/or other eonsideratiohsi 
In certain rare circumstances, we may permit installment payments of the 
Development Fee on terms negotiated with the area developer, dpon 
request ,b.y po.tehtial franGhisees: and area 'developers, we infill keep open 
Our records with respect to the reduced fees- fOr inspection. Except as 
provided above, we. will hot, refund any part of the Development Fee paid 
under the ffirea Development Agreement.

C. Application Process

You must complete; a comprehensive franchise- applicati-on. We ask 
you for preliminary financial and biographic information, which you are 
required to furnish aGCUrately and completely. We evaluate your 
application and decide; if more discussion with you may 'be productive.. We 
charge a non.—refundable fee of $500 to Conduct a, ‘background check. If 
you- purchase the .franchise,, we credit the ;$,50,0 background :che'ck fee 
toward the ihitial, franchise: fee,. If we accept your ,'frahChise 
application, within 30 days after we send yOu the hOti.ee of .acceptance;, 
you must, sign the Frahehis.e Agreement and pay the; Initial Eranchise Fee. 
If you fail to do so, we have no obligation to sell yoU a Tom N Toms 
franchise, and may,- withdraw approval any time after the 30 days.

You will have 12 months; to locate a proposed site; fOr your 
franchise;/ obtain, our approval ahd sign a leas.e. If you don't have a 
signed lease for- yoUr sto'r.e within 12 months, of the date of your 
franchise agreement-, we, can terminate the frahehise;, and keep all fees 
paid. We will extend- the deadline by 6 months if you apply for an 
extension, show, us your involvement and effort in locating a suitable 
site, and pay us a $5*00 non-refundable extension fee prior to, the: 12 
month anniversary of the franchise, agreement. If you don't obtain an 
extension, yOur. agreement expires on written notice to you. Any 
extension granted to you, does not, render any of the ihi.tlal fee 
refundable;,.

D. Pavment Security Deposit

To secure your :fUture payment Obligations for equipment, products 
and, food ingredients that you purchase from us and/or our affiliates as' 
well as any Other amounts due' to us and/Or our affiliates from you, you 
are required to, deposit $10., 000 With us oh si.g.ning your lease;. We' can 
apply all. or pOftions of this deposit to pay amounts not paid as and when 
due from you. We can also deduct fees from this; deposit for any damages
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we incur fromi'your .br^e’aeh' b.f any ,a,greemen-ts signed' with us. If we deduct 
ahy amount from your deposit,, we will promptly notify you in writing at 
which time, you must replen’ish the 'deposih bach tO' $10,'000. The payment 
seeurity deposit is refundable,> without, any interest, at the termination 
or expiration of your franchise agreemeht.

ITEM 6 
OTHER FEES

Royalty Fee

Marketing Fee

Training of 
Additional 
Personnel (More 
than A') and Each 
Replacement 
Manager; Re fre she'r 
and Advanced 
.Training .Gpurs.es

Audi.'ts

4.0% of Gross 
Sales

,2% .of Gross 'Sales

Presently $50,0 per 
day; amount is 
based on current 
rate.

.Actual cost of 
audit plus 
interest, at the 
maximum rate

Payable on or 
be'fore Wednesday 
each week based pn 
Net Sales during 
the prior Monday - 
S.unday.

We require payment 
by electronic 
funds tfansfer 
r'EFT"! .

Same as Royalty 
Fee

Before start, of 
training.

Immediately upon, 
receipt of bill

See Note 2 fpr the 
definition of 
Gross, Salesi.

Thisi fee, is-, due, 
and payable; at the 
same, time and ,in 
the; same manner as 
iRoyalty Fee .

We may change at 
any time at our’ 
discretion the 
amount of the 
Marketing' .Fee on 
30: days written 
notice.

Also. See Note 2..

You must pay 
training fees for 
any additional 
training requested 
by you or training 
for Replacement 
Managers.

Also see Note 3.,

:if we a.udit you 
.and f ind that you 
understated the 
Gross Sales by 2%

8

Page 14, of 233



allo.wable, by. law or more,, you. must 
reimburse uS' for 
the cost of the 
audit.

T'ran:S'f;er Fee^ (Area 
Development/)

'Transfer fee. for 
transfe-r of area, 
development rights 
is, .25% of the 
Development Fee-;

Before transfer Area Development 
Agreement defines 
the term 
"transfer" 
requiring payment 
of a fee,.

, Transfer Fee: 
i {Single. Un’lfej)

$10-/000 or 50'% .of 
then current
Initial Franchise 
Fee, whichever' is 
greater

Before transfer Franchise
Agreement defines: 
what events, are 
"'transfer" 
requiring payment, 
of a fee-.

^Renewal, Fee. One-half .of' the 
then-current
initial ftanchise
fee

Before renewal You will only need 
to pay this fee if 
you renew the 
Franchi.sei 

'Agreement. The-re' 
is, no, renewal
Under the Area
Development,
.Agreement.

Alternative
Supplier Testing
Fee'

Based dh, our 
actual cost

When approval of 
an alternate 
supplier is 
requested by you.

ThiS' covers' the 
costs of testing 
new, products', or 
inSpectihg :.new 
suppliers: you 
prqpose.

rnterest on 
Understated Sales

2 i'0-% per month or 
the maximum rate 
permitted by law, 
whichever 'i's less

If incurred, on 
demand

Interest on under-' 
reported sales 
runs, from the, da,te, 
you should have: 
made, your payment 
until the, date, you 
■pay us..

rnterest on.
.Overdue Eayments

2 ,;0% p.er month or 
the maximum, rate 
perrnitted by law,, 
whichever is less

If payment's are 
more than 7 days 
overdue,, on demand

Interest, -on late- ■ 
payments; runs from 
the: date, you 
should have made- 
your payment uhtil 
the; date, it is 
received by us,.

Insurance Cost and premiums, 
plus Interest bn 
our outlay and a 
reaspnable 
administratiye fee 
that ,we Will set

If incurred/, on 
demand

If you do not 
■obtain or maintain 
insurance; coyerage; 
and we choose- tO 
do so on your- 
behalf, you must
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Indemnity

Testing

Ggmpute r ay st ems,> 
BOS system, 
maintenance and 
support.

:BemodfelIng, 
decpration, 
structural. Changes' 
for renewal p-f 
franchise' 
agreement.

Will, vary under 
ci r-cums t ane e s

GostS' of testing' 
($1,500 - $.2,000')

Costs, of service 
($1,'OO0 - $1,300 
per year)

Costs as i-ncufred, 
but not to. exceed 
,$'70,.00O

.if .incurred, on 
demand

If incurred, on 
idemand

if incurred, on 
demand

If incurred, 
demand

on

reimburse us
Y.ou .mus.t reimburse 
us for the costs 
we incur, if we, are 
sued or held 
liable' for claims 
that arise from 
your, operatipn of 
the Franchis.ed 
Business or in- 
connection with 
any .offer, of your 
securities,, or for 
costs associated 
with defending 
claims that- you 
used the 
trademarks in an 
unauthorized 
manner
This covers the 
costs of testing 
ne.w products' or 
inspecting npw 
suppliers you 
propose
This coversi 
Computer system 
(including POS^ 
system) support 
and ongoing 
development and 
software upgrades 
that o.utside 
vendors will, 
charge
You .ma.y be 
required',, as a 
conditipn for 
renewing the 
franchise- 
a.greement., to 
undertake 
remodeling, and 
decoration of your 
Coffeehouse, 
including, 
structural.
Changes, to meet 
with ohr standard 
requirements 
existing at the 
time of renewing 
the franchise 
agreement,,._________
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Security Deposit
(Franchise
Agreement,)

Product and Supply 
Purchases

Extension, Fee:

Gol lect i on Cb s t s:

Costs and 
Attorneys Fees

$;i:0:,0,00 (deposit;)'

Varies: based 
order

.on

$.500

Will wary under 
,ci rCums tance s

Will vary under 
Circumstances

Oh RegueS't.

As. incurred

When, requesting an 
extension, to 
identify a 
location, sign 
your lease and/'b'r 
open, for business

As incurred

As incurred

,You are required 
to deposit this 
amount with us as 
partial se'curity 
for payment of 
amo.unts due to us 
or our atMliabes. 
If we apply all or 
portions, we will 
notice, you in 
wri-tiriq and you 
must then 
replenish the 
deposit back to 
$1.0.,, 0.0,0.
Refundable upon 
termination or 
expiration of the; 
franchise, 
a.greement without 
interest less any 
dedu.c.tlons for, 
payments owed to 
us.

You pay for, 
products;,, supplies, 
and other, items 
purchased from us,, 
according to our 
then cu,r,rent 
pricing schedules.

Payable it, you ask 
usi f or an 
ex.tensioh

You pay all, 
collection; costs;, 
attorneys fees and 
court costs 'we. or 
our affiliate 
incurs; for 
Gblleetihg amounts 
owed to, US' or our 
affiliate

Awarded to. 
prevailing party
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Note 1: All fees are payalDle to us and are non-refund'able;. At this 
time, We impose fees uniformly,, unless otherwise indicatedi. Howeyer, 
we xetain discretion to reduce fees in individual, cases in our 
discretion.
NOT-E 2:, "Gross Sales!" means all sales you make from, the Opefation of 
your Tom N Toms Coffeehouse, including but not limited to, sales from 
d.eliyery services and the retail value of all. food and other 
merchandise of any kind, sold through coupon .redemption or' otherwise 
given away for which reduced or no cash is received except sales taxes. 
The Franchise Agreements requires payment by electronic funds transfer 
("EFT").

Although we are :not currently eollecting Marketing Fee, if; we resume 
collection in accordance, with this Item 6,, we :may increase the 
Marketing Fee up to a maximum of 2% of your Net Sales. Increases 
lecome effective on at least. 30 days written, notice.

NOTE’ 3: We conduct initial training at the training center in, Los 
Angeles, Galiforhia where our headquarters is currently located of at 
an alternate, location in the United States, that We specify from time to 
time..

NOTE: 4: We previousl.y charged -fees ih connection with Design and 
eonceptual Dr-awiiig servioeis .as .well as the Construction and Inspection 
Supervision services.. In an effort to provide m.ore flexibility to our 
franchisees in selecting thsir preferfed service providers and to help 
reduce the. ihitial financial burden for our. .franchisees., we have 
decided to remove these fees,. However., this change does not impact our 
work with pur franchisees and their nominated service providers',, 
including general, contractors- and architeete, tp ens;uxe that the design 
and construction process is conducted fully in accordance with pur 
standards and requirements of a Tom N Toms: Coffeehouse-.

ITEM 7
ESTIMATED INITIAL INVESTMENT

This chart estimates your initial investment for one Tom N’ Toms 
Coffeehouse located in ah in-line/in-cap location in a shopping or 
retail center-, with approximately 1,(300 to. 2,300 square, feet for the 
Coffeehouse.

Initial Franchise 
Fee, (1)

$30,000 Lump sum

E

At signing of 
franchise Agreement

ileal Estate 
Security/Utility 
Deposits, Licenses

$.6, 0:0 0- 
$12,000

As .arranged: When Incurred Landlord,
Government
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eihd Prepaid Fees 
(2) (10)

Equipment, & 
Furniture (3)

Leasebold 
Inq>rovements (4)

Opening Inventory 
(5)

Insurance (6)

Signage,, Menu Board
a)
Payment Security 
Deposit (8)

Grand Opening 
Promotion (8)

Cash
Registers/Other 
Office Equipment 
(9)

Additional Funds - 
3 mon^s (11)

TOTAI. BASIC PACKAGE

$68;,oo:o-
$ga,Go;o,
$,204,000-
$2:62:,.G0,0

$12^,900'-
$23,000

$5, 50'G - 
$8,300

$l! 0 r, 000- 
$20., 000

$10,0,00

$1,GOO- 
$2,000

$8,000-’
$io,0,oo

$:1S,OOG-
?;30,,oo0
$.370,400^
$487,300
(excluding
real
estate)

As arranged

As arranged

As arranged.

As arranged

,As arranged.

Eilmp Sum

As ar-ranged

As arranged

As, arranged

When .Incurred

When .Incurred

When: .incurred

When Iheurred

When Incurred

Upon: signing o.f ,the, 
lease

When Incurred

When Incurred^

When Incurred

Agencies

Suppliers

Us .and 
Suppliersi

Suppliers and 
Franchisor

Insurance'
provider

S.uppliers'

■Suppliers

S.uppliers

Employees and 
Suppliers

1. The, Initial Franch-ise Fee is, npn-re.fund.able. All other fees are ’#lso nori- 
refundable,; If you sign the 'Area Development Agreement, you must, pay us a deyelopmeht fee 
.equal to the simi of (,;i) 100.% of the Initial Franchise Fee ($30,000') for the first 
Goffeehouse to be developed under the Area Dey.elppment Agreement;, and’ (ii) $15,000 of the 
Initial Franchise tee payable fob’ each, succeeding GOffeehouse to be developed under the 
same Area Development Agreement. This development, fee is credited towards the Initial 
Franchise Fee required to be paid under each franchise agreement,, and each $15,000 yOu 
pay for, the second and^ .any subsequent .Coffeehouses as part of the, development, fee shall, 
be credited towards the -ihitial franchise fee.' due for such Coffeehouses,,. The develqpraent 
fee is calcu'lat.ed in the same way for ail franchisees entering into Area. Development 

‘Agreements, but, the actual dollar amount, paid .will vary' depending oh the number of 
'Gpf.feehp.uses;, you agree to develop.
2.. -A Tom 'N Toms ■Goffeehpus;e> occupies approximately 1,000: tO, 2,500 square feet .of .spaces. 
At your request, ,our staff who is familiar, with commercial real es.tate contracts and 
terms can assist,, at- our discretion/ in identifying a suitable location and negotiating
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lease terms with, the landlord. The, terms of th'e> lease and the amount of the monthly 
lease .payment, and .seourit.y deposit will likely depend oh the, geographic location, and size 
and condition of the, premises and the demand for' the premises by other' prospective; 
tehants,'. These recurring overhead costs' cannot be. estimated',. You will lease; space from, 
the owner of the mall Or retail center on terms negotia-ted and decided by you and the 
owner,., 'The. lower figure cOntempiates' a security deposit equal tO' one month,' s rent, and 
the higher figure contemplates a .security deposit equal, to two, months..
3. This includes all kitchen equipment-/_f-ixtures as well as dining tables, and chairs, 
whic,h may be ..supplied, by our authorized vendors in, KOrea. At :your .reques.t,, we will 
provide a full list .of items, to ,be supplied bM our authorized vendors' in Korea in order- 
■that you can take into .account the deliver.y time and potential for delay when planning 
yOur store develppment,. ,Be that as; it may,- we will work closely with, you in scheduling 
the, delivery of these items' in- order to minimize any delay that may- be caused by any 
disruption in, the .delivery schedule,.,
4. te"aseho;ld improvement and construction costs vary significantly depending .on the 
condition,, location, size, and Configuration, of the’ Goffeehouse premises., the layout .of 
the -mall or retail center, and other factors relating to the geographic location of the 
business> suppliers, government regulations, labor' costs and, other considerations,. YOU 
will contract directly with the architect, construction contractor, and possibly other 
construction 'suppliers on terms nego.tiated by you-. In addition, to. ensure that, the 
-design-, lease improvements and construction. Of your Goffeehouse. -comply with the. 
applicable' design and drawings and meet with our required standards and specifications, 
our officer in .charge of Coffeehouse design and' construction will conduct an On-going 
inspection and 'supervision of the entire construction process .for ,your Goffeehouse.
5,. Thi's; includes food, and beverage products, paper products,, utensils,, cleaning 
supplies, and printing and other’ supplies:, including-without .limitation, uniforms.
'6. You must Obtain and maintain certain types, and .'amounts of insurance. ('See Item ■8;-)... 
Insurance 'costs depend on policy limits;, type of policies,, nature -and value Of .physical 
.assets;, gross revenue;, the number of .employees,, square -footage, location, business 
.'contents, -and other ;factprs> bearing' on risk exposure-. The estimate Contemplates 
insurance costs for 3 months.
7. The lo.wer figure, 'C.ontempl'a.t.es; one menu board and One store front signage. The 
higher figure is for one menu board and' two store signage.
8-. 'This: amount secures -your, future payment db'ligatio.ns for equipment, products and/or 
food' ihg'redients that you purchase from us or our affiliates as well as any other amounts 
.due to US': and/or OUr affiliates'. We will .apply all or portion's of this; deposit to pay 
amOunts ho't- paid as' and when due from you;. We can also deduct fees from this deposit ,f.or 
any damages we incur from your breach of any agreements signed, with Us-. If we dp deduct 
any amount from your deposit, we. Will promptly notify you in writing at, which time yoU 
must replenish, the .deposit bac.k to. $10,, O'OQ, The payment security deposit is refundable,., 
without any interest, at the termination pr .expiration, of your franchise -agreement.
■9. This money covers ypur Grand Opening, promotion, and firs;t 3 months of: marketing:.
You must .spend' this amount on you-r- Coffeeho.use, including newspaper,, direct mail 
advertising, and promotio.nai .items and food, such as menu brochures and promotional, 
flyers.;
10. This includes !eOS system, printer, DVR (includes .PG;), and'other office, .equipment.
11; This category Includes an .estimate of security deposits,. Utility deposits,
telephone services;, food' service licenses and other prepaid fees that you will be. 
required to, pay.
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12, Beginning' with our .first, Tom N Toms Coffeehouse whieh opened in- 2.010, we have 
relied on, dur, experiences in developing' and .operating, the Coffeehouses' to. conipiie these 
estimates. Thisj item, estimates your initial start, up> expenses .(.other than the items 
identified ,separately in, the table).. These expenses include payfoil costs but- not any 
draw or salary for you. These figures -are estimates-, and we cannot guarantee that you 
will nob haye additional expenses'- .starting the buaaness.. Your costs dependi on how much 
you follow -dur .methods and procedures.; your management still,, experience,, ahdi business 
acumen; local eConomie conditions;;, the Ipeal market for ypur products and services.; the 
prevailirig,, wage irate'; competition,- and' the sales- level reached during the initial period. 

■We do not provide direct dr indirect-, financing to our franchisees..,

ITEM 8.
RESTIUGTIONS ON SQUIDS OF PRODOGTS ANP SERVIGES

A. Unilfonuity pf Operations

The goal of u-hiformity of ope-rations is- part of the Tom N Toms 
Sys-tem. T,o> achieve this,, oux' Operations; Man.ha-l contains mandatory 
specifications pertaining to all aspects of Coffeehouse operations,.

We have specifications for all beverage! and complementary food 
products sold at Tom N Toms Coffeehouses., coolcing egulpmeht, food 
preparation methods., recipes and ingrediehts:. We state all 
specificationsv and jwe will Identify designated suppliers in the- 
Opefatidns Manual. We may revise the specifieatiohs and desi.gnated 
suppliers through written bulletins or supplements to the Operations 
Manual at any time;.

-Aftet you sign the Franchise Agreement,- we .will furnish you .a list 
of designated and recommended suppllersi.. Except for items we identify by 
designated supplier, you may purchase all goods,, services., equipment, 
supplies, fixtures,, furnishings and inventory that we require you to have 
to gperate your, Torn N Toms Coffeehouse from any supplier we recommend or 
from' any al-ternatiye supplier whom you, propose and which we approve in 
writing following the procedures we specify below.

B. Ctoligations to Rurchase Items and Services from Designated 
Siippliers

You must operate the: Coffeehouse according, to dur System Standards,, 
Which regulates,, among other 'things:, the types;, models and brands of 
fixtures, furni,,tufe,, equipment (.including a required of recommended 
computer, facsimile ma'chine, and point of s:ale information system)', 
furnishingis and signs (Collectively, "System Assets"') , Proprietary 
Products, .Branded Products., 'and other food products,, and supplies 
required- for the GOffe.ehduse.

In the- case- of Proprietary Products and Branded Produptb, suppliers
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will be limited to us, d.ur affiliates and/or. other specified exclusive 
soufdes designated by us '(•.collectively "designated Suppliers,"), and. you 
must buy those products dnd services only from, the Designated Suppliers. 
,We restrict your sources of Proprietary Products and, Branded products and 
related services in order to protect our trade secrets and know-how, 
assure a reliable supply of products that meet our standards, achieve; 
better terms of purchase and .deli'very Service,, control usage of the Marks 
by third parties, "and monitor the manufacture,, packaging, processing, and 
sale of these items. Many -of the equipment and, ,s;uppli,es that comprise: 
system Assets;, Proprietary Products or Branded Products are, purchased 
from Designated .Suppliers .lo'cated In ■Asia, including Korea,, China' and 
,Taiwan, and these items, generally take; 30-40 days to be delivered,. In 
the case of System' Assets itema other than Proprietary Products and 
Branded Pt„odudtS, S:uppliers could> at our option, be limited to 
Designated ■Suppliers or from our' list of specified exclusive suppliers, 
in which you Would have to buy such other items only .from thoSe sources;. 
We have the absolute right to limit the Suppliers with whom you may deal. 
We will idehtify aH Designated .Suppliers and respective iproducts arid 
Services, in the Operations Manual, or other Written communications. In 
additidn tp the Proprietary Produc.ts and Branded, Products, you currently 
ifiuSt buy all of your Cbffe'ehouSe's' equipment, r.equirements from, our 
Designated Suppliers to maintain the quality of the goods, products and 
s.ervices that Tom N Toms COffe.ehouSe'S Sell to the customers. There are, 
presently nO suppliers in which an officer of our company owns an 
interest,,.

C. Procedure for i^rovinq Alternate Stg^liers

If we. institute any type of restrictive sourcing program (which, as 
noted above, we will do. for Proprietary ProductsBranded Products^ and 
the COf feehpuse' S equipment and may do for other i.tems) , and you Want to 
use any item, or service, that, we have not yet evaluated or. to buy or, lease 
from a supplier that we have not yet approved or designated,, you. first 
:must Send, us .Sufficient information, specifications’, and Samples so that 
we can determine whether the item or Service complies with System' 
Standards or the supplier meets approved supplier criteria. We may 
charge you or the supplier a reasonable fee for the eyaluation and will 
notify you of decisidn to approve or, deny .the proposed supplier within 30 
days after w.e receive all requested information and complete; the required 
testing. We periodically will establish procedures for your requests and 
may limit the number of approved items, services,, and/or suppliers, as we 
think appropriate.

.Supplier approval will depend on product quality, delivery 
frequeney and, .reliability, service standards, financial capability, 
customer relations, cpncentration of purchases with limited suppliers to 
obtain better prices; and service,, and/or a suppl.ie,.r' s willingness to .pay 
us and/or our system for the right to do business with our system. 
Supplier .approval may bei temporary until we evaluate, the supplier ih more 
detail. We may inspect a proposed supplier's facilities, during and after
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the approval process to make sjire that the supplier meets our stahdardls. 
If it does hotv we may revoke our approval by nptitying the Siupplier' and 
you in, writing. We have no: obligatiOh to approve any request for a new 
supplier^ .product or service'.

:D . Bayments and Other Consideration from Approved or Designated 
Sinmlies

We and any other affiliate have the right to receive payments or 
other cohslderatidns from our approved suppliers on account of their 
dealings- with you. .and other franchise- owners- and to use all, amounts that 
we and out affiliates receive without restrictions (unless we and our 
affiliates agree 'Otherwise with the supplier): for any purposes we and our 
affiliates deem appropriate:. Presently, there ere ho such considerations 
paid .to us- from any -Designated (Suppliers o.f services or products/ and W.e 
have no revenues derived from such payments or from any sale or lease of 
any products and services directly to franchisees-.

We may also receive revenuei from certain third party suppliers We 
designate dr from those w,e approve as optional suppliers on acGouhb of, 
the suppliers transactions with, ottr franchisees or affiliates that own 
Tom N Toms Coffeehouses.. We also may receive revenue on account of our 
direct sales transactions with franchisees.

we may re.ceive rebates from suppliers from whom We, Or you make 
purchases- for o.ur' -or your loperatlon of Tom N Toms- Coffeehouses. We 
retain these .benefits, Llkewisev if you receive a rebate directly from 
a designated, recommended or approved, supplier, you may retain it..

In, the .future;,, w.e may -receive a promotional allowance, rebate-, 
ineehtive payment or material non-cash benefits from approved or 
Designated Suppliers on account of transactions with 'Tom N Toms 
franchisees,, If a, supplier pays consideration on eonditi.on that we 
apply it. for a specific purpos.e, .like advertising, then the- sums we 
receive will go info the Marketing Fund (see. Item ll) ., Rebates and 
other cash consideration that are earmarked for advertising purposes or 
as a promotional al.l-OWance that suppliers' pay us or our affiliates fO-r 
our’ operatiPh Pf Tbm N Toms Coffeehouses will also go into the Marketing 
-Fund., If funds a supplier pays us Or our affiliates are: not, earmarked 
for advertising purposes, then we- may use the funds for any purpose.

Our parent, Tom N Toms: USA, Inc,-, is an approved supplier of 
certain o-f o.ur proprietary and trademarked re'.staufant .supplies sold to- 
franchisees. in the year ending December, 31, 2'018, our parent's 
fevehues from the sale of such supplies to franchisees was $223, 697.07,, 
which :makes, up '4S,;20% of its to.tal. revenue of $.'505,833.85 for 2017 . You 
can expect items purchased Or leased in accordance, with oUr 
speGifiGatiPhs will represent approximately 60%. to 70;% of total 
purchases you will make to begirt operations of the business and 
approximately 40% to 5D% of the ongoing costs -to operate, the business.
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We Gurrenfl'.y negotiate, pur'ehasei arrangements with suppliers '{'including 
price terms), for Trade Secret Eopd .Products, Branded Products,, the Tom N 
Toms Coffeehouse's equipment, building supplies, and signage, Ho.wever, 
we do not provide material .benefit:,s to you for using designated or 
approved Sources or suppliers. There is no supplier in which an officer 
of the: franchisor owns' an. interest.

E. Insurajice

Before opening yo.ur Tom N Toms Coffeehouse you must purchase and 
thrdughout the term maintain insurance, policies meeting our 
specifications which, we provide to you after you sign the Franchise 
Agreement. At this time, we require at a minimum (i) comprehensive 
general, liability insurance 'with a 'limit of fwo 'Million 'Dollars 
(,$2:, OGO', OCO) combined single limit '(including broad .form-, contractual, 
liability); (ii) workers .compensation insurance, .as required by .law,;
(iii) general casualty insurance: for the full replacement value of the 
Torn N Toms Coffeehouse: and its contents.; (iy) Builder's All, Risk 
insurance during construction and renovation work; and (v) any 
additional insurance required by law, we may modify our minimum 
insurance requirements, establish and, change deductible limits, and 
require yO„u, "to .carry additional forms of insuiance on,, r.e'asonable' written 
notice. Premiums depend on the insurance carrier's charges.> terms of 
payment and, yo.ur history. All insurance policies -must name us as 
additional insured party.

F. Additional Disclosures re.: ^rchasinq Arrcmgem^jts.

No other purchasing arrangementsi exist at this time. We will 
notify you of changes we make to our pUfchasing programs and any new 
purchasing atrangements that, we offer franchisees by wri.tten bulletins 
or Supplements to the ©perations Manual.

G. Stopping Sales and/or Deliyeries..

We can stop selling and, or delivering any or all goods -and/or 
services to you if any payment is past, due more than 14 days. This may 
impact your operation because: our deCisioh to stop selling and/or 
delivering goods does hot excuse you from the obligation to .Comply with 
the Franchise. Agreement and all aspects of our, system,.and does not 
:modif,y our other remedies for your breach and/or failure to comply.
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ITEM 9
FRANCHISEE'S OBLIGATIONS

THIS TABLE LISTS TOUR PRINCIPAL OBLIC^TIONS UNDER TIffl FRANCHISE 
AND OTHER AGREEMENTS. IT mLL lOiLP TOU FIND MORE DETAILED INFORMATION 
ABOUT, TOUR OBLIGATIONS IN THESE AGREEMENTS AND IN OTHER ITEMS OF THIS 
DISCLOSURE DOCUMENT.

Obligation Article/Sectioh in Agreements

Iteani(s) in 
Disclosure 

Dociunent
a. Sifee selecfeion and 

.acquisitlon/lease
Franchise Agreement:, li and VII 
Area Development Agreement: III

6,, 7', 1,1

!b. Pre-opening
purchases/ leases

Eranchise, Agreement-: II, VII,,
VIII and IX

7, 8;, 11

c. Si fee des7-ei opiae n t
and p.feher pre- 
opening 
regui reme.nt's

Franchise Agreement: II, VII, 
VII i: and IX

7„ 8-, ll

d. Inifeiai and ongoing 
feraining

Franchise Agreement: II, IV,, VI 
and XX

7, 11 i

e,. Opening Franchise Agreement: II, VI and 
VII

11

f. Fees, Franchise, Agreement:, V, VIII,
IX, XI 
and XX,

Area Development Agreement;: II 
and III

5 , 6,, 7, 11

g. Gompliance wifeh 
sfeandards and 
polieie s/Qperating 
Manual

Franchise Agreement,,: IV, VIII,
XI ,,and, XV

1 00 1 -

hv. Traderriarks and 
proprietary 
information

Franchise Agreements III,, VIII 
and X-I

Area Development Agreement: VII

13 „ 14

i,. .Restrictions on
products/ seryiees
of-fered,

Franchise Agreement: VII
Area Development Agreement: VII

’8, 16

■j-. Warranty and
eusfeomer service 
requirements

None None

k. TePriidriai
development and 
sales quotas

Area Development Agreement: III 12
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Obligatipn Article/Section in Agreements

Item(s) in 
Disclosure 

Dpcviment
1., Ongoing

produet/tervice
purchases

Fr'an.ehise Agreement: VIIi; 8;„ 16

m. MaintehanC'e:, 
appearahce: and 
remodeling 
requirements

Eranchise: Agreement: VJIi and.
XV

11

n. Insurance .Franchise Agreement;: XII 7
O. .Advertising Franchise Agreemeht:' IX, e„, 7, 11

:p- Ind.emnifi cation Franchise Agreement: XlII
Area Development A;greement;: XIV

6-

q- Owner' :s
participation/ 
ma n a geme nt/staff1ng

Eranchisei Agreement: VIII and, 
XIX

Area Development Agreement: VII

is

r. Records/reports Franchise Agreement: X 6

s. Ihspe'ction/'auditS 'Franchise Agreement;: Vil and, X 
Area Deve.lopme.nt Agreement:-, XI,I

6i, 11,

t. Transfer Franchise Agreement:; XX
Are'a Development Agreement;: XI

6.., 1,7

u. Renewal Franchise Agreement:: IX 
.Area De.velb.pm,eht .Agreement: V

6., 17

V. Post-termination 
obligations

Franchise Agreemeht: XVIII 
Area Pevelopment Agreement: X

1,7

w„ Non-competition
covenants

Frah'chise .Agfepmeht: XIV
Area Development Agreement: Xll

17

X:. Dispute resolution Frahehlse Agreement: XXX
Area Development Agreement: XlX

17

ITEM 10 
FIKANGIN6

We do hb„t provide:, directly or' indirectly, any financing' to you.
We are! unable to estimate whether you' will be able to obtain :financing 
for any or all of your, investment and, if so., the terms of financing:,. ;We 
do hot guarantee: your notes:, leases or, otter pbligations.
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ITEM 11
FE»MCHISOR'S ASSISTANCE, jU)VERTISINQ, CGMFUTER SYSTEMS AND TRAINING

Except as disclosed, we need not provide you, with any 
assistance.

Pre-Opening

For Area Development Agreement

1. We will grant to you exelusive right's to a Development Area 
within which you w:ill assunte the responsibility to establish and oper:ate- 
an agreed-upon number of Coffeehouses within the Development Area under 
separate Franchise Agreements..

2. It is' our standard pro'eedure to have yb.u identify and select 
a site for the Tom N Toms Goffeehouse on your own. However, we will 
review the site you select for conformity to our standards and' criteria, 
for potential sites and, if the site meets Our criteria,- approve the site 
for a Co.ffeehouse.

3. We will provide you with standard specifications and layouts 
for building and furnishing the Coffeehouse.

4.. we .will review your' site plan and final build-out plans ,and 
specifications for conformity to our standards and specifications.

5. We will conduct one on-site eyaluation, as we deem advisable, 
as part ,of our evaluation of the site for a Coffeehouse.

61 We will provide^ Such other re.so.urces and assistance; as may be 
developed and offered to our area developers.

For Franchise Agreement

1-. Give you our site selection .cfitetia tor the Coffeehouse.,
The !site mUs.f meet Our criteria for demographic characteristics, traffic 
patterns, parking, charac.ter of; neighborhood, eompetition from and 
proximity to other businesses, the nature, of other businesses in 
proximity to the site and other commercial, characteristics,, and the, sice,, 
appearance and other physical GharaGteristicS of the proposed site, We 
will accept or deny a locatioh you pfopose: for the Coffeehouse' within 30' 
days after we receive the complete site report, and, othet materials w.e 
request,. ,We do not guarantee the .success of any site or any lease,.

.2',.. Our representative will assist .you with the pureha'se; of 
equipment,, signs', fixtures and opening inventory and supplies,, but we 
will not install, these items. We will assist you in setting Up accounts 
with approved suppliers who, are: familiar with our specifiGations; and will 
provide you a copy of such specifiGations,
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3. Give you itiandafeory and suggested speGifications arid -iaybuts 
,f'or your Cof'feeliou'se,- including requirements; for dimensions,, design,, 
image, interior layout,, decor, fixtures, equipment, signs, furnishings^ 
and coiot sehemet. All architectural designs for' the kitchen of the 
Coffeehouse are required t©' ,position the refrigeration of the milk 
adjacent to the coffee'^machine.

4 . Train you and your mahager i- 
detail later' in this item,..

This, training is described in.

5. We will loan you a copy of (or provide, you eleetronici access 
tp') Our Confidential Operations Manual.,, containing the uniformed 
standards., speGifiGations and other requirements for operation of. your 
Coffeehouse.

6. We will provide assistance and guidance on your initial 
Opening of the Coffeehouse, including dispatching of our, representative 
to help with, the Opening,.

B.. After teening

1. We; will provide guidance and .advice to you regardihg, 
operating issues concerning, the Coffeehouse dlscloded by reports you 
submit or inspections we make;.

2. We will give yOu guidance on ■standards;, speelficatidns and 
operating' procedures, and methods used by other TOm N Toms Coffeehouses 
in the System'; new .recipe items., menu variations,, food preparaiioh and 
display methods; purchasing required fixtures, furriishirigs:, equipmen.t, 
signs, product's, ■materials and s.uppii.es;. advertising and marketing 
program^;' employee training;; and administrative,, bookkeeping and 
accounting procedures. This guidance will, at our discretion, be 
furnished, in our Operations. Manual, bulletins or other' written 
materials and/or during telephone eons.ultations at our office; or the 
Coffeehouse.

3'. We will' review and approve or disapprove of proposed 
advertising materials prepared by you for Use in local advertising.

4,. We will, inspect and observe the operations, of the 
'Coffeehouse from time to time to determine whether you and the 
.Coffeehouse are complying with the. Franchise .Agreement and all. System 
.standards., .The details of inspe.ctions. will be .furnished in out 
Cperations Manual.

,5 . 'Administef the: advertising fund in, thei Lmanner described in, 
the Franchise Agreement.

6. We will provide Ongoing initial training program, and we will
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also offer advanced and refresher training for managers.

7. We. will update periodically the .Operations Manual, as. needed, 
to. ineorporatc hew de.velopraents and changes in. the System., and will, 
pro.vide you a copy of all updates,

8, In our discretion, at any tiffiev without prior, notice, we may 
delegate per-fprmance. of' cur duties .to our affiliate operating in ypur 
market. These duties may include, conducting inspections and providing 
consUltat'ion and advice.

G. Advertising and Marketing Fund

We will establish an. Advertising Fund (the "Fund") for sUch 
advertising', marketing .and public relations' programs as we^ In our sole 
discretion^ may deem necessary pr appropriate to, promote, Tom N Toms 
coffeehouses';. We .Will administer the Fund as follows.:

1. We Will difeet all advertising and public relations programs 
financed by the Fund, with sole discretion of approval over agencies, 
spokespersons, creative concepts, mater-ialS', and media placements and 
allocations used in the programs. The: Fund will establish and maintain 
an. on-line presence. The Fund may be used to pay the Costs Of; 
researching, preparing., maintaining, administering and directing 
advertising and promotional materials and programs (.including the costs 
Of preparing and conducting television, radio,, magazine, newspaper, 
direct mail and. coupon advertising campaigns and other public relations 
activities; .employing advertising' .agencies;, providing a toll-free number 
for prospective customers to call for referral purposes.; and providing 
promotional brochures’ and .other marketing materials to franchisees in 
the System), Also monies in the Fund may be used to. cover 
administrative costs and overhead we may incur .including salary costs of 
employees working for the. Fund, up to 15%,. You must participate in all 
adve.’ftising and, public relations programs institU.ted. by the Fund. All 
GOffeehouses. owned by us or onr ’affiliates will contribute, to the Fund 
on the same basis' as you. See Item 6 for the amount you are .required to 
contribute to the Fund.

2. Th®' Fund Will be accounted for separately from our other 
fundc. We may spend in any fiscal yea'r an amount greater or less than 
the. aggregate contribution of' ail Coffeehouses tO' the, Fund in- that, year-,, 
and the Fund may borrow from us: or other lenders at standard commercial 
interest rates, to cover deficits of the Fund Or cause; the Fund to invest 
any surplus for future use by the Fund.

3:. You authorize us to collect for remission to. the Fund any 
advertising or promotional monies or credits, offered by any .supplier 
based upon your purchases. Any advertising or promotional monies or 
credits we eolleet ffOM any supplier based upon your purchases will not. 
be Credited toward your required contributiQn to the Fund.
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4-, A statement of’ monies, eollected and costs incurred by the 
Fund will be prepared annually by us and will be furnished to you- upon 
written request-. We will have the right to cause the Fund to be 
incorporated or operated through ah entity separate from us at such time 
as we deem appropriate, and, such, successor entity will have .all our 
rights and duties.

5. The Fund is. intended to maximize .reco.g.nit’ion of the 
Broprietary Marks and patronage ©f Coffeehousesi generally. Although we 
will endeavor to utilize the; Fund to develop advertising and marketing 
ma.terials and programs, and, to place advertisihg, in order to benefit, 
all Coffeehouses', we: undertake no obligation to ensure that expenditures 
by the Fund in. or affecting any geographic area are ‘proportionate, or 
equivalent to the contributions to the Fund by the iCoffeehouses, 
operating in that geographic area or that any CoffeehO.Use Will benefit 
directly or in proportion to. its GOhttibutloh to. the. Fund from the 
development, of advertising and marketing materials or, the placement of 
advertising. Your failure to derive any such behefit will not serve as 
a basis for' a reduc.tion, .or, elimination of ‘your obligation, to contribute 
to the Fund, We have no fiduciary obligation to you or any other' Tom N 
Toms Coffeehouse in, connection with the establishment of the Fund or the 
collection, control .or administration, of monies paid into the. Fundi. 
Except as expres,sly provided in the Franchise Agreement, we asSuine, n© 
direct dr indirect liability or obligation, to you with respect to the 
.maintenance-, direction,, or. administration of the. Fund,.

6. Since the Fund is not yet. established as: pf the effective 
date of this Franchise Disclosure Document, ho money ftas been collected 
or spent by the Fund. The Fund may, place advertising in, any media, 
ineluding print, radio, and television. The- cove-ragei is t-ypically 
regional and national in nature. Advertising may be developed in-house 
and/or by regional and national advertising agencies. No money will be 
spent by the. Fuhd to solicit new franchiseesi,.

P. Local Advertising

1,. YOU may,, at your own cost, develop promotional ma.terials -and 
advertising for local use. Before distributing or publishing any 
advertising or promo.tional materials yOu Create, yOu must obtain our 
written, approval of the materials: -yo.u intend to :distribute. As a, 
condition of approval, you must assign your -GOpyright and any trademark 
or service mark rights in an.y ma.terials you create to us, without 
Compensa-tiOn. You must permit us, the Advertising Fund and other Tom' N 
Toms' franchisees: we; aUthori.ze., to use these- materi'als Without 
G'ompensa.tion.

2,. All advertising, promotion and marketing must be completely 
clear and factual and not misleading' and conform to the highest 
standards of ethical marketing and the promotion policies which we, 
prescribe- from time to time. YOu may hot use any advertising Or- 
promotional ma,terials that we have not approved, have disapproved or 
that do not include the copyright registration notices; and ttademarlk
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Eegistxatdpn notices, we designate.

3. To .apply f.or approval,, you must submit a copy or transcript 
of the proposed materials in the exact form you intend to use. them. We 
have 15 business days to review your request,, If you dO' not fe.ceiye 
our written, disapproval in 15 business days, the materials are deemed 
to be approved, unless we request a reasonable: extension, of time. If 
you use materials we approve:, you must >use them, .in the exact form; in- 
which you submitted them to us. You retain discretidn Over all 
decisions: which, concern, or affect the prices of goodSi or services you 
sell,.

E. i^yertising Cooperatives/National Advertising Council

1.. We may establish advertising cooperatives comprised of, 
groups of franchisees wi.thin regions or areas we designate;, and may 
modify boundaries of these groups! in our discretion, effective on- 
written :noti,ce. You .must participate in any- advertising cdoperative 
which encompasses your territory. The members of each cooperative will 
adopt governihg rules, and voting procedures :and determine' procedures 
for assessing members; however. We may approve these rules and 
procedures .and any amendments.. If any of our affiliate's owns a 
Goffeehouse wi.thin the boundaries' o:f a GOoperativO,, it will ;contribute: 
to the cooperative at the lowest, percentage contribution rate that, any 
Tom :N Toms franchisee in the. same cooperative then pays and will have 
the same, voting .rights as franchisiee. members.

2.. ;Each cooperative's members and elected' officers are 
.responsible for the eoope.rative' s, administration. The cooperative, .'must 
obtain .our written approval of the copy and proposed media Or method of 
distribution for advertising and promotion it creates, following the 
same procedures you must follow for materials, you create, as describedi 
.above.. The cooperative must assign to us any copyright, trademark or 
service mark rights, in any materials it creates., without compensation, 
and permit us. and other Tom, N Toms franehiSees which i,t authorizesi to 
use these materials withdut eompensation,.

3i We may require a Gooperative to merge' with another 
cooperative servicing ah adjacent or proximate azea, or to subdivide a 
Cooperative into smaller groupings. We may dissolve a cooperative, when 
we simultaneously disso:lve all advertising cooperatives, For example, 
we may determine it is preferable, to Gehtr-aiize all group .advertising 
activities' under the Ma’rl^e'ting Fund. .Advertising cooperatives must 
prepare quarterly and arihual financial statements,, which .need not be 
a:udited, and make, them available to all eooperatiye members and us. We 
have no present plan to sell goods or services to any advertisihg 
cooperative.

4.. At this time, there is no advertising council Of .frahehlsees 
that advises us regarding' advertising and promotional programs or
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polieies £pr Tom, H Toms Coffeehouses generally. We do not currently 
require franchisees to participate in a local or regidnal advertising 
cooperative. NO local of regional advertising' cooperative exists in 
our syst-em at this, timei

F. Operating Manual

Attached as Exhibit "E" is a copy of the table of content's of o.uf 
current Operating- Manual, ■which IndiGates the 'number of pages devoted 
to. each topic, and. subtopics' in the. Operating Manual..

G. Information System/Cash Regi3ter/Gogg)uter System

li. You must purehaae,. use., maintain and update- your software, 
computer and other POS systems that meet our specirficatldns and 
requirements. There are no contractual, limitatidns on the frequency- 
and cost of upgrades and Updates to the systems or programs. You must 
comply uith bur then-current terms of use policies .and .any other 
requirements regarding any inter/'intranet sites we establish for' 
Coffeehouses, We have; presently approved INT, InC. as the supplier for 
this system, and they are located at 222;'3 Crenshaw Blvd,., Los Angeles:, 
GA 9.0016,, and they can be contacted at (323) 737—97.77. This supplier 
will install and test out the hardware and softwaire for the computer 
system to ensure that if is in proper working condition. We- reserve 
the right to replace the above supplier and appoint a hew, supplier or 
suppliers as we- deem necessary at oUr discretion..

2;. The: cost of purchasing the required system is estimated to 
range between $8, OOO-$10i,OO0,. The estimated annual cost of dptional or 
required maintenance, updating, upgrading or support Contracts is. 
approximately ■$ 1., 0 0 0-:$;l ,300.

3. You must obtain and- maintain at your own expense accounting, 
sales., reporting and records retention 'systems conforming to the 
requirements- set by us. We reserve the right ,tO' use, and to have, full 
access to, ali your cash registers,, computers; and any other systenis,, 
and the information, and. data they contain-,. We may charge- a reasonable 
fee for the license, modifiGatidn, maintenance or support Of software’ 
or any dther goods and/or services that we furnish to you in connection 
with any of the systems.

4„. -We may introduce to the System additional computer software 
and hardware (including POS and additional back office systems.) .Which 
you must 'purchase, use., maintain and update at your expense, as 
.specifications and requirements may be modified over time. In some 
cases;> these Gomponents may only be available through us or approved 
vendors. You will be responsible, for p.a.ying all .supplier and/or 
licensor (which may include us.) charges for, use, maintenance, support 
and/or updates' to ahy future required systems. We do nOt have; a 
Gontractual obligation under the Franchise. .Agreement to provide any 
maintenance, repairs, upgrades,, or updates, on any software: or hafdWarei.
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There are no cpntr.aetrial limifeationS' oh the frequency and cost of 
upgrades and/or- updates to the systems or programs.

5.. You will, use the; computer for basic accounting practices, 
receiving and responding to. ema.ils,, submitting monthly f epof ts. We 
will, have access to all data captured by these computers. There is no- 
contractual limitation on our use of the, data, although any use by us 
shall be for reasohable Ebusiness purposes.

7. We do not warrant or have any responsibility for the 
software, or hardware you must obtain,. Any warranty you may have oh 
equipment or software will be limited to that provided by the: 
applicable mahufacturer or .licensor i.

H. Site Selection and Opening

1. It is our standard proeeduie to have; you search, identify 
and select the site; for the Tom N Toms eoffeehOuse. Our site, 
acceptance is based on residential population, traffic counts and 
patterns-, competing establishments,, median income, levels, availability 
of parking, rental and lease terms,, physical configuration of the; site 
and growth trends in the area. We must approve any site selected,, but 
our consent will not be unreasonably withheld. If you eanhot. find a 
suitable site within tweive months (or eighteen months,^ if you request 
and receive an extension:) from. s;igning the Franchise Agreement;, we can 
terminate the Franchise Agreement and keep the Initial Franchise Fee.

,2,. We estimate that there will be ah ihterval of nine to twelve 
month's between the execution of the Franchise .Agreement and the opening 
of the Tom N Toms, Coffeehouse, but the interval may vary based upon 
such factors as the; location and condition of the- site;,, the 
construction schedule for the Coffeehouse, the extent to Which an 
existing location must be upgraded or rem-odeled, the delivery schedule 
for equipment and supplies, delays in securing financing arrangements 
ahd completing training and your compliance with local laws and 
regulations, YOU may not open the Coffeehouse for. business until.: (1)
Ue approve the Coffeehouse as developed according to our specifications 
and standards,; -(2;) pre-op’enihg training .has, beeh, completed to o.ur- 
satisfaction-; (.i); the initial Franchise Fee and all other amounts then 
due to us, have be,en, -paid.; and (4): we; have b'eoh .furnished. With copies of 
all required insurance policies, or such other evidence of insurance 
coverage and payment of premiums, as we request. You must open the Tom 
N Toms Coffeehouse for business at .least, five, days, after we notify you 
that the Coffeehouse is ready tO; open unless there are Gircumstances 
beyond your control. We must approve any delay .in opening of the: 
Coffeehouse with approval to be reasonable in nature.

I. Training

1.. Our new franchisee trainihg program consists of twelve (,12‘) 
days of irtstruCtion by our eurrent management team concerning- all
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aspeets of the operation and managenient of the Franchised Business.
The training includes review and discussion of the Confidential 
Operations ,Manual and all aspects of the operatiQn of yOiir business.
The training should be scheduled near the time of the completion of the 
eonstruction of your Tom. N. Toms eoffeehouse and alter hiring your key 
employees.

2. The training will take place at our business located in Los 
Angeles, California;, or at, another location or locations as we may 
designate and, will, be conducted by o.ur- certified instructors. We may 
require that you and/or, your designated manager(s) attend such further 
training prcgrams as we shall from time te time reasbnably prescribe 
and complete the programs to our .satisfaction. There may be a fee for 
reffeshef courses,, but not exceeding $35"0.00 per day. The fee will be 
primarily to compensate the personnel who teach thei courses and to 
defray the expenses, of such courses. A person who .has successfully 
completed, our new franchisee training program, must at all times 
actively .supe’rvise the; operation of your Tom N' Toms Coffeehouse.

3, For all teq,uited initial training courses., we will provide, 
at no charge to you,, instructors and training materials. You will be: 
responsible for afl 011161 expenses which you or your employees incur 
for the: purpose of this, training,, including the .c.oSt of transportation, 
lodging, meals and wages. If you need to replace your .Designated 
Manager, the tepiaeement Designated Manager must .attend and. complete 
the. supplemental training program, to our sa:tisfac.tion as, soon as. is 
practicable. For this trainingi, ,we charge a Supplemental Training Fee 
to train replacement Designated Managers., which is currently $350.00 
per day.

4. You are; responsible for the t.eeruitment and :hiring of all of 
your employees. YOu are also responsible for the training of all. 
Coffeehouse employees. For your. Coffeehouse., one of our 
representatives will advise, and assist you in opening the Coffeehouse 
by coordiha.ting. your. ,pre.-o,pening activities and, being ayailable to 
assist with your operations for up to seven, (7) days for- the opening of 
your Coffeehouse..

5:,i We will be available to consult with you and/or your 
Designated. Manager by telephone.-, Monday through Friday 8:0.0 a..m., to 
6:00 p.m. (,Los Angeles, California time.) , with respect to all aspects 
of starting and opeta-tihg your Tom N Toms Coffeehouse..

6. Listed below is a chart showing our tentative, training 
schedule, the principal instructors,,, the instructi.onal material you, will 
use,, and the location o.f the training:,
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brJentatioh

Concept,, .Histoty.,-Business Model

Humaii Resources- Manag.ement

Customer Seryice: and Sales, 
techniques

Food Preparation

TRAINING PROGRAM

Menu/Piate Presentation.

Product Ordering - 
Specifications aiid Inventpr.y 
Control

Equipmen-t. Usage and' Maintenance

Marketing, and Advertising

Quality Standards and Spore 
Sahitation

Total

Corporate Training 
Facility
Corporate training 
Facility
corporate 'Training 
Facility____________
Ceritified training 
pacilit.y

certified training 
Facility/ Corporate 
training- Facility
Certified training 
Facility/ Corporate 
tra-ining Facility
Certified training 
Facility/ Corporate 
Training Facility

Certified -training 
Facility/Corporate 
training Facility
Certified Training 
Facility'/ Corporate 
rr.a'ining Faeiiity

Certified training 
Facility/ Corporate 
training Faeiiity

7. All aspects of training axe- integrated. There are no 
-definitive star,ti-hg and stopping, times,. The training program will be 
,supervis,ed, ,by o,ur experienced .corpo’rate tf-ainer.; ,we can re.quire that 
you ,and/or your Manager attend addi,tional, ahd/or refresher training 
programs-, including nati.phai and regional conferenees,, Conventions: and 
meetings, as we may reasonably require, to ootrect, improve and 
enhance your operation's, the System/ and its members at our corporate' 
headquarters.. With dur,atipns' hot longer than 3 days and not more than 
,2 tim'es in any giVeri year. You will be re’s-ponsible. fo-t all traVe-1,,
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living,. inGidental and other expenses for. you and your personnel 
attending optional or mandatory training, progr-ams, s'emihar.s or 
meetings. WO, may dharge a reasohable fee for any training, program, 
conferenee;, oonventiOri or other events.

ITEM 12 
TERiaTORY,

Description of Your Territory

Area Developmeht Agreement

1. Under the A.rea Development Agreement-, we grant you the right 
to devel.op and operate the number of Tom. N Toms Coffeehouses in the 
Development Area that is specified in the Development Schedule, which is 
an exhibit to the Area Development Agreements The Development Area is 
typically'' described' in. terms of municipal or county •boundaries but may 
be defined as a specified trade area in a municipality or an area having 
a radius of a specified distance; ,based on a specific reference location 
;(,ahd, if necessary,; further specified by a map On which, such Development 
Area is marked, but in any event, the minimum area for any Development 
Area .shall ibe 10' sgluare. milesl, The actual size of the pevelopment Area 
will vary, for example, an area wibhin 5 mile radius from your first 
Coffeehouse or an entire municipal city, depending upon, the -availability 
of contiguous markets, our long-range development plans, yOur financial 
and operational, resources, popUla.tion and. marked .Gohdltionss Our 
designation of a particular Development Area is. not. an assurance or 
warranty that there are' a sufficient number of suitable sites for Tom ‘,N 
Toms C'offeehouses in the pevelopmCht Area for you to, meet your 
Development. Schedule;. The responsibility to locate and. prepare a 
sufficient .number of suitable sites, is' solely yours, and we have no 
obligation, to approve :s.ites Which do not meet our criteria in order, for 
you to meet, the Development Schedule.

2. Subject to Exceptions and. Reservations as. described below, 
during the term of the Area Development Agreemeht,, We and' our affiliates 
will not ((,i.) solicit or accept Ord'ers from the Development Area or (ii.) 
operate or' grant, a franchise, for the ioperation, .of Tom N Toms 
Goff eehouses to, be located within the Development Area. However,, we 
have the right to termihate this exclusivity if you are not in full 
GOmplianCe wi.th all of the terms and conditions of the Area Development 
Agreement and all of the, Franchise Agreemehts executed .under it.

3., To maintain your rights under the Area Developmerit Agreement 
you must have open and in operation the Cumulative number of Tom N Toms 
Coffeehouses set forth Oh the Development .schedule by the dates set 
forth in the Development, Schedule;. Failure to do so 'Will be grounds for 
either a los-s of exclusivity or a termination of the; Area Development 
Agreement.

30
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4. In addition,, upon the. earlier of the. expiration of the term 
of the Area Development Agreement or upon your exeeutidn of a Franchise 
Agreement for the last Tom N, Toms- Goffeehouse to be. developed within the 
Development .Area;, your exclusive rights under the Area Develppmeht 
Agreement with, respect to the Deyelopmeht Area will terminate:.^ and we 
and our affiliates will .have; the right to. operate and to grant to others 
development rights and. franchises^ to deveipp and operate; Tom N Toms 
Coffeehouses within the^ Development Area. This? right will be subje'ct 
only to the. territorial rights under the franchise agreements entered 
into by you for the Tom N TOmS Coffeehouses in. the Development Area.
The Development Area may not be altered unless we and you mutualiy agree 
to do so. It will not be affected by your sales; volume. ExCept as the 
Area Development Agreement grants you the right to acquire the Optioned 
outlets described above, you are. not granted any other option/ right of 
first refusal or similar' right tO' acquire additional Tom N Toms 
Goffeehonses; fn your Development Area under the Area Development 
Agreement.

Frcuichiae Agreement

5. Under the Franchis’e Agreement we grant you the right to 
operate a Torn N Toms C.Qffe.ehouse .at a. specific; location and within a 
specified area ("Your Territory"). If yOUr TOm N Toms Goffeehouse is 
located in a Business Zone, Your Territory will, be an area of 0.2 (two- 
tenths); of One mile, from your Tom N Toms CbffeehoUse,, "Business Zone" 
refers to an area eoncentrated with high-density commercial businesses./ 
and we alone decide whether to designate an area as a Business Zone., 
.eonsiderihg demographic, factors which, we identify in the. Operations 
Manual or otherwise in writing to yoU,. If your Coffeehouse is not 
within a Bus:ines.s. Zone., Your Territory will be an area measuring 0..5' 
mile from your Tom. N Toms Coffeehouse.

6. Subject to Exceptions and Reservations as described below, 
during the term' of the .Franchise Agreement,,, we and our affiliates will 
not (;i) solicit Or accept orders from Your Territory or (ii) ^operate Or 
grant a franchise for the operation of Tom -N .TOms: Coffeehouses, to be 
located within Your Territbry, However, .we, have the; right to terminate' 
this exclusivity if you. are not in full compliance with ail of, the, terms 
and condi.tions 'o'f the Franchise 'Ag;teement.

7., We determine the boundaries of Your Territory after we., 
approve your franchise location. We first determine! whether the 
approved location qualifies as Business Zone.., and then present you the 
proposed boundaries of Your territory based on that decision,. 
Relocation of your Coffeehouse requires our prior, written approval..

B. Exceptions and Reservations

The territorial rights we grant you your Tom, N Toms; 
Coffeehouse are exclusive in nature; as described above for thg Franchise
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Agreement and. Area Development’ Agreement subject to, these exceptions and 
res'eryations. W.e and our affiliates retain all rights with, respect to 
Tom N Toms Coffeehouses,, the Proprietary' Marks,, and any goods and 
services anywhere., including::

1, Pre-^packaged menu items under the Marks or other ,names sold 
to independent reStaurahts, convenience stores, grocery stores.
Specialty food stores,, and department stores which. Sell beyerages, or 
related food items in Your Territory. This means, for example, we may 
prepare and sell on the third-party^s premises freShly-prepared, 
beverage and food items under the Tom N Toms name or other names; we may 
also sell from these locations specialized beverage and food items, or 
bottled or packaged Under the Tom N Toms label or other labels.

2;. Menu items sold, at Tom N' Toms Coffeehouses, or operate Cor
permit others to Operate;) Tom N' Toms Coffeehouses or coffeehouses under 
Other hames which predominantly' serve, similar menu items at, or in, any 
airport.-, rail or bus' terminal, stadium-, 'amusement park, public park, 
theater, military base, hospital, or health care facility, educational. 
:facility„ high density' office location or other mass gathering pla'^ce 
even if located, entirel.y or partially,, in your terri,tory,.

3.. Menu items under the Marks or under other names from mobile 
units or Garts, kioSks, vending machines,, or other mobile or statipnety 
devices, which occupy less than 10,0 square feet and are in -your territory.

4. Advertise and promote the Sale ofc and sell, menu items' sold 
at. Tom' N TomS Coffeehouses through the Internet or by using any other 
public computer network, electronic communication method! or by mail 
Order, catalog sales, or comparable methods that solicit orders and 
business from custome-rs Without requiring' the customer's physical 
pr-esence in a Tom N Toms, Coffeehouse to oomplete the tranS’aefeion.

5. We may engage or let others: engage in the above activities in 
your territory' without paying yoU any- compensation .or any other 
Gonsiderati.on.. We will use .reasonable efforts to try and resolve; 
conflicts between franGhisees regarding territorial rights. At this 
time ,we have no formal grievance procedure-,,

6.. W.e reserve all other distribution rights that we do not 
expressly grant to you. By distribution rights, we mean all forms' and 
channels .of distribution,, regardless of whether we use the method now or 
adopt it, in the future. Channels, of distribution include' the, Internet,, 
catalog sales., telemarketing or other direet marketing sales.
Technology' may yield new channels of distribution. The kinds Of 
rese-rved activities which w.e or our affiliates may engage' in within your 
territory or deyelopment, tertitory might include, directly or through, 
one of our affiliates, selling products and services of any kind, 
including, wi.thout limitation, freshly-'prepared beverage and food items' 
under the Marks or other .names., through retail and wholesale channels of
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distribution, including by means of the. Internet and mail order' catalogs’, 
in addition to sale's through independent coffeehouses, co.hvenience 
stores^, grocery stores, specialty food stores and, department stores.

7. We do not festri.et advertising and publicity you conduct for 
your franchised business in your territory, iilcewise, W.e and other 
:franchisees may conduct adyertising and publicity of ours and their 'Tom 
N Toms Goffeehb.uses in your 'territory. You and any Tom N Toms 
franchisees’ are not permitted to maintain a separate Website and’ to 
advertise’ and. promote their' Tom N Toms Coffeehouse On the Internet or 
-using any P'ther public cdmput.er' network.

C. Additional pisclosures re Territory

1. The Franchise Agreement .lets you engage, only in retail 
transactions of authorized goods and services to Gustdmefs for their own 
use and for their own consumption at your Tom ;n Toms Coffeehouse-,, You 
may not engage, in wholesale’ sales, without, our .prior 'writ.teh. consent., 
"Wholesale sales" includes the sale or distribution of merchandise or 
products feo a third party for resale, retail isale or Other method of 
distribution. You may not engage in, transactions with customers that, do 
not take place on the premises of: your. Tom N Toms Coffeehouse-

2. Unless we consent in. writing^ you do not receive the .right, to 
a.cquire addi.tional franchises within, the t'erritory we assign to your Tom. 
N Toms Coffeehouse, Your franchis'e rights, are- not contingent on 
achieving any minimum sales level, or other sales of iriarke.t penetration 
contingency.

3. We and our affiliates have the right hut- no current plan to 
operate or franchise other businesses selling or leasing similar 
products or services, under different trademarks..

ITEM 13 
TRADEMARKS

1.. The, following trademark has been, filed and registered with 
the United States Patent and Trademark .Office ("USPTO"') :

TRADEMARK STATUS REGISTRATION
DATE

REGISTRATION
NUMBER

.REGISTERED Nov.. 11, 2‘011 35.303'1.5

r>"<4
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TQM N TGMQ

TOM N TOMS COFEIEE

TOM' N 'TOMS .GO'FEEB

registered:
registered

REGISTERED

REGISTERED

Dan. 10, 2012

Mar. 13, 2012

Mar. 19, 2013

Mar. 1-9, 2013

4082449

4111,82.8

43059:4 6:

43'0594'7

2. Do Kyun Kim, tfie- founder and majority shareholder of -Tom. N 
Toms Holdings Co.., Ltd..,, an affiliated company' of ours, is'the 
reglsfered owner for all of the marJcs Identified above and has granted 
us the exclusive license to use and lieehse the' above trademarks in 
the, continent of North America, including but not limite'd to 'United 
States, und we in turn, will grant you a hon.-e-xcluslve fi,ght to .use 
them as well as .other t-rademark-s, service marks, trade names and 
commercial symbols we may authorize in the future (collectively, the 
"Marhs":) .

3. Your use of the Marks and any goodwill is pursuant to a 
license gtanteei to yOu 'under the Franchise Agreement and you retain no 
f.Urther rights in the Marks.. You. also re-tain no, rights in the Marks 
■upon expiration lor termln'atipn of' your Franchise. Agreement. You. are; 
not, permitted to make any changes or substitutions of -any' kind in Or 
to 'the use. Of the Marks unless we direct in writing-.- 'We may' 'Chan.ge 
the System presently identified by the Marks, including the adoption 
of new Marks, new products, new equipment or new techniques and yOU 
must adppt the changes in the System. You must comply within a 
reasonable' time ,i,f we; notify you to di.s'eOn-tinUe or mo.dify your use of 
.any Mark. Me will have no iiability or Obligation as to your 
modification or discontinuance' of any Mark.

4,. There are currently no ,effective material determinations' by 
the United States Patent and Trademark ,Gffice> the Trademark Trial and 
■Appeal .Board, the trademark administrator of’ any state,, or any court, 
or any pending infring.ement, opposition or Canceilatioh proceeding/ or 
any pending ma.terial liti,g,a;tion,,, invo.lving the Marks:. There are 
currentl.y no agreeme:hts in effect that signiticantly limit our rights 
tp use Of .license; the use of any Marks' in any manner material to the 
franchise. There are no superior prior fights or infringing uses 
actually -known to us that coUld materially affect your Use o.f the 
Marks',.

5. We are hot obligated to protect you against infrlngemeht of 
unfair cOmpetitio.h claims- arising out of ;your USe of -tbe Marks or to 
participate; in your, defense or indemnify yOu. We reserve the right to
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control any litigation, related to the Marks, and we have the sole 
right to decid'e to pursue or settle any infringement actions related 
to the: Marks; Y>ou must notifjy us promptly of any infringement or 
unauthorized use of thp Marks that you may become aware. If' we 
determine that a trademark infringement action, requires changes or 
substitutions to the Marks, you must make the ohangps or substitutions 
at your own expense.

ITEM 14
PATENTS, COPYRIGHTS AND PROPRIETARY INFORMATION

1. There are no patents, or copyrights Gurrently registered 
that are material to the franchise,.

2. Our Manual, other manuals., training material, merchandise 
and yendor lists and updates., action plans, and other directives 
contain material which we consider to be trade secrets. We claim 
trade secret and copyright protection for these manuals and materials 
although we have hot filed, any corresponding applications Goncerning 
them,. You have to follow our ■direction ,.irt protectihg the manuals, and 
other trade secret material from, unauthdrized disclosure. You must 
use our proprietary materials only as we direct.

3. We can require, your mahagers' and' Sup.ervisors to sign a 
'confiden,tialit,y agreement in which they promise to keep all of our 
proprietary information, confidential and to follow our directions 
regarding its use.

ITEM 15
OBLIGATION TO PARTICIPATE IN THE :^TU]^ OPERATION

OF the fe»nchise business

1. If: you are ah individual, you must devote full- time, and 
attention t.O' sup.ervising all administrative and operational activities 
of your franchised business at tke franchise; location,.

2. If a legal entity owns the franchise rights,, like a 
corporation, partnership or limited liability company, the' person who 
owns a controlling interest in the entity's equity or votingi rights, or' 
a' general partner-,,, .must devote full time and a.ttention to franchise 
aG.tivities,.

3. You must respond tO' Our Gommunications. and requests for 
information withrn .time frames we req.uest..

4,. You must 'Staff your Tom, !N: TOmS, 'GoffeehouSes with at least 1 
"Approved iManager." An "Approved Manager is a full-time employee with
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management responsibilities who- has siuccessfully completed the manager 
training segment of the: initial training program and any mandatory 
supplemental management classes. Xou '{.or the person who owns a 
controlling interest in equity or, voting interests pf an entity, or the 
general partner of a partnership, which owns the franchise) may be an 
Approved Manager provided you devote fpll time and attention to your 
.franchise business., You must hire and train all your employees, You 
may also send, your employees' toi our traihing programs.

ITEM 16
RESTRICTIONS ON WHAT THE FRANCHISEE MAT SELL

1. You must operate your Tom N Toms Coffeehouse In accordanee 
.with, the! System standa.r4s’ Cirtcluding required products and services') . 
We have the: right,- without .limitation, to change the- types of .products, 
and services that you. are authorized to sell at bur sole discretion.

2. There are no restrictions on the custbrners to whom you can 
sell the, products at your Tom' N Toms Coffeehouse. However, you may 
not- use your shop for any purposes other than the, pperation of the: Tom 
'N Toms Coffeehouse, in full compliance with the .Franchise,,Agreement and 
Manual;, withbut. our, prior written approval... You must purchase,, use 
and offer each of and only the types*, brands and. quality of products 
and services we designate,. The Franchise Agreement allows you to 
operate one Tom N Toms* Coffeehous'e a-t the franchise location only,, and 
nowhere ,else:, except with o.ur prior- written approval.

3. You .must operate your Tbm N Toms, Coffeehouse all days and 
during the, minimum hours we prescribe in the Operations Manual, unless 
local conditions, like terms of your lease,, require: different 
days./hours or you obtain our prior written consent. YOur operations 
must comply .with all laws, inel-uding, but hot limited to.,, laws on 
packaging,, labeling, health and sanitation, environmental waste-, and 
the like. You must investigate these laws and, ensure compliance,.

4. Any variation from pur mandatory requirements, requires- our, 
prior written approval. ,We gtaht approval only in exceptional cas'es in 
our discfetibn. Granting an exception to another franchisee does not 
require us to -grant you that or any exception.

51 We may add. to, modify or discontinue the approved- list of 
menu items, ingredients, preparation processes, or other goods and 
serviees you must offer. We communicate changes by written bulletin- or 
revisions tb the' Operations: Manual,. There is no limit on our right t-b 
impose these modifications. You will be given reasonable time (at 
least .30' days) after notice from us to- implement, changes' and stop 
selling particular i.tems which we delete -from the 'appro.yed .list..
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ITEM 17
BEMEHAL, TERMINATION, TRANSFER AND DISPUTE RESOLUTION

THE FRANCHISE RELATIONSHIP

This ti^le lists ii^ortant provisions of the franchise and related 
agreements pertaining to renewal, ter^nation, transfer and dispute 
resolution,. You should read these provisions in the agreements attached 
to this Franchise Disclosure Document.

FRANCHISE AGREEMENT

Provision

Article in 
Franchise

Agreement Summary

■a. Term o'-f the 
ifEanehise

'.IV 10 years,

b. Renewal or
ex'-tension of the 
termi

IV ©ne additional term of 10 
years

^c.. Requirements; for 
you to renew or 
extend

IV You have, been in .substantial 
compliance with agreement,-, 
pay renewal fee.. You may 
have to remodel the Outlet, 
at ypur expense-, and sign a 
Franchise Agreement in 
effeGt at the time of 
renewal wbiGh may contain 
materially different terms; 
and conditions than the 
agreement you signed 
originally.

d,, Termination by you None •The iFranchise Agreement does 
not provide for this. ,But 
you may seek to. terminate on 
any grounds available to you 
under applicable law.

e,.. Termin'ation. ‘by us 
without cause

None

fTermination, .by us 
with cause

XVII We: can terminate, only if you 
commit any One of several 
listed violations i
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Provision

Article in 
Franchise

Agreement Summary

g. "Cause" defined - 
defaults whdeh can 

, be cured

XVII 3Q days for operations 
defaults^ 30 days for * 
monetary defaults, 24 hours 
for health code violations

h. "Cause" defined - 
’defaults which 
cannot be cured

XVII Cghyietign of a felony, 
abandohment, unapproved 
transfers, bankruptcy, 
assignment tor benefit of 
crebitOrs,, repeated 
violations

i. Your obligations on 
terminatign/non- 
renewal,

XVIII Pay butstanding amounts, de- 
identification, return of 
oonfidential information, and 
telephone numbers (see: also 
below.)

j. Asaignment of 
contract 'by us

XX No restriction on our right 
to assign. Ho.wevef,, ;no 
assignment will bei made 
except to an as:signee whO', '
in our good faith judgment 
is willing and, able tO' 
as:sume our obligations’, under 
the Franchise Agreement

"Transfer" by you - 
definition

XX Includes transfer of 
contract of asset's or any 
ownership change

1;. '0ur approval gf 
transfer by you

XX We have the right tg' approve 
all transfers', our CQhsent 
not to be unreasonably 
withheld.

iTi;, Conditions for our 
approval of 
transfer

XX Transferee qualifies,, all 
amounts due are .paid in 
full, transferee completes 
training, the greater of 
.Transfer Fee of $1:0/000. or
50% of then-current Initial 
F.ra:nGhi:se. Fee; paid, then- 
current contract, signed

n,. Our righ’t’ of first 
refusal to acquire 
your business

xx: \We can match, an.y offer

Rage 44 of 233



Provision

Article in 
Franchise

Agreen»nt -Snmnary

o. Our option to 
purchase your 
business

,xx ■We can buy the business on 
termination or non-renewal 
for the formula price 
described in Article XX

p.. Your death or' 
disability

XX and XXI Franchise must be; assigned 
to .approved buyer within 12 
months or transferred to an 
heir or representative

q. ;Non-Gpmp,et it ion 
covenants during 
the term of the

1 franchise

xxiv 'Can't divert 'business, or 
operate: a competing business;

,anywhere

r. Non-competitidn
GGvenants aiter the

1 franchise is
terminated’ or 
expires

XXIV No .competing: business for 
two years, within 10 miles 
'Of any -other Outlet

s. iModificatron of the 
agreement

XXXII No modifications generally 
but Operatipns .Manual 
subject to change. Revisions 
to the Operations Manual 
will not unreasonably affect 
your Obligations, including 
economic requirements, under 
the Franchise Agreement

t. Integration/merger 
clause

XXxii: Only the terms of the
Franchise Agreement are 
■binding (subj:;ect t.O; state 
law) •. Any representations, or 
promises, outside of. the 
disclosure document and 
franchise agreement may not 
be enforceablei

u,. Dispute resolution 
by arbitration or 
mediation

xxx Except for certain claims,, 
all disputes must be 
arbitrated in 'California 
(supj.ect to state law)-

V. Choice of forum XXX Arbitration in ;Calif0.rnia 
(subject to state law)

w. Choice of law XXIX California law applies 
(•subject to state law)
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AREA DEVELOPMENT AGREEMENT

Provision

Section in 
Area

Development
Agreement Summary

a. Term lOf the Area 
Developme:nt
Ag-reemeht

VT Length of the. Development 
Schedule,, which can be^ as 
short a>s three years or as 
long as 20 years

b. Renewal or
extension of the, 
term

V After a'3-I. outlets have been 
developed, we will negotiate 
in good faith another Atea 
Development Apteement

c. Requirements for' 
you to renew or 
extend

V
s

There are: none

d., Termination by you None' .The Agr.eemeht does not 
provide for thiS'. But you 
may seek to terminate on any 
ground's availabl.e to you at 
law

e. Terminabioh by us; 
without cause

None,

f, Termihatlon by us 
with cause:

IX We, can terminate if you 
commit any one of several 
listed violations', which 
include failure to meet, .the 
development scheduiei> 
unauthorized use of the 
Proprietary Mark's, .sale of 
competing products,, failure: 
to make required payments, 
illegal assignments, making 
of material
:'mi s repre s e ntat i onsi, fa i 1 ur e, 
to obtain approval 'for a 
site,, any other breach of 
the agreement or a 
bankruptcy

g. "Cause" defined - 
defaults which can 
be eured

IX These are listed, in this 
Section
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Provision

Section in i
Area

Development
Agreement Summary

h. "Cause" defined - 
defaults Whiefi 
carind.t be cured

IX These .are also listed in 
this Section

i, Your obligations bh 
termination/non-- 
,renewal

X Stop selecting sites-, can't 
open Outlet

j. Assignment of 
uontract by us

XI No festriction on our right 
to assign. Howevef, .no 
assignmeht will be made 
except to an .assignee who,/ 
in our good faith judgment, 
is willing and able to 
assume our obligations under 
the, Area Development 
'Agreement

k. "Transfer" by you - 
definition

XI ' Includes, transfer' of any 
interest in the Area 
Development Agreeraerit

,1. Our a.ppr0v:al of 
transfer by you

XI We have, the right to approve 
all tr^nsfe-fs, our Cdnsent 
'hot to be unreasonably 
withheld

m,. Conditions for our 
approval of 
transfer

XI C.bnditions for transfer 
include not. being in 
default, all debts are paid, 
the buyef meets our. current 
criteria for new area 
developers,, execution of a 
gener.ai felease (where 
legal!) , payment of 2.5%. 
transfer fee ,(,2-:5‘% of 
ideveiopment, fee), buyer 
personally guarantees all 
bbligations

n,-. Our right of first, 
refusal to acguire, 
your business

XI We have the right to match |
the offer

o. Our option to 
purchase your 
business

None

p. Your death or
1 disability

XI Option passes to estate
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Provision

Section in
Area

Development
Agreement Summary

q. :Non-cpmpetition 
eoyenant'.s during 
the term of the 
franchise

x,:ii Can't divert .business or 
operate a competing tusin'esS 
anywhere

r. Noh-competition
covenant's after the 
franchise is 
terminated or 
expires.

XII No- competing "business .for 
two years and within a 10 
mile radius of any Outlet

s. Modification of the 
agreement

:xv.iii No. modifications except, by 
■:mutual agreement, of the: 
parties. .Revisions to the 
.Area Development Agreement 
will no.t unreasonably affect 
your obligations^ including 
economic requirements: under 
the Area IDevei.opment.
Agreement

t. rntegiration/merger 
clause

■XV,III Only the terms .of the
Franchise Agreement are. 
binding, tsubje'ct t© state 
law;) . Any' representations -or 
promises outside of the- 
disclosure document and 
fran'chise agreement may not 
be enforceable.

u. Dispute: resolution 
by arbitration of 
mediation

XIX Except for certain claims,, 
all, disputes must be 
arbitra-ted in California 
fsubject to state, law,,)

V, Choice of forum XIX .Arbitration in Cali’:fornia 
{■subject to state law.)

w. Choice of law xvjri California (subject to state 
law)

ITEM: 18
PUBLIC FIGURES

We do not use any publio figure to promote Our franchise.
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ITEM 19
FINANCIAI. PERFORMANCE RE^SENTATIONS

The’ iFTC'S Franehi'se- Eule permifes a franchisor to provide 
information about actual or potential financial performance of its 
franchised and/or franchiser-owned outletes, if' there ,is a reasonable 
basis for the information, and the information is included in the 
disGlosure document.. Financial performance information that, differs 
from that, included, in Item 19. ma,y be given only if.: (1) a franchisor 
provides the actual, records of an existing outlet you are considering 
buying'; or (2':) a franChi'sor .supplements the information provided in 
this Item .1.9, for example, by providing information .about possible 
performance at a particular loeation or under particular circumstances.

We do not make any representations' about, a franchisee's future 
financlai performance or the 'past financial performance of company- 
owned, af filiate-Owned or franchised Tom N Toms Cof feehou'ses. We do 
not authori.ze our employees or representatives to ma'ke any such, 
representations either orally Or in writing. But if you. are 
purchasing an existing’ Tom N Toms Coffeehouse from us o'r an affiliate 
of ours;, we may provide you the actual records o,f that Tom N Toms- 
Goffeehouseif you receive .any other financial performance, 
information or, projections, of your fufur-e income, you should report it 
to our’ management by 'contaeting Mr. Cheolku, Lee, .General .Manager of 
Tom N Toms Franchise., LLG„ 3435 Wilshire Blvd., Suite 2090, Los 
Angeles,, GA 90010., (213:) 90:8-&8:29, the 'Ee.derai Trade Gommis'sion,. and 
the appropriate state .regulatory agencies.

ITEM 20
OUTLETS AND FRANCHISEE INFORMATION

Item 20(1) Table - 
Systemwide Outlet Summary 

For years 2016 to 20i8

Outlet Type Year . Outlets at
the Start of

the Year

Outlets at
the. End of
the Year

Net Change

Franchised 2016 1 _ 1 0
2017 ^ 1 2 fl
2018 2 4 +2

Company or
Affiliate-

Owned

2016 9 -’3.

2017 6 6 P
2018 6 4 -2

Total 1 2016 10 7
2017 7 8 +1
2018 8 8 P
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Item 20(2) taBle -
Transfers of Outlets from Franchisees to New Owners (other than the

Franchisor)
For years 2016 to 2018

State Year Number of
Transfers

California 2016 0
2017 0
2018 0

Total 2016 0
2017 0
2018 0

Item 20(3) Table - 
Status of Franchised Outlets 

For years 2016 to 2018

State Year Outlets
at

Start,
of Year

Outlet
Opened

Termi­
nation

Non-
Renewal

Re­
acquired

by
Franchi­

sor

Ceased
Opera-
tions-
Other

Reasons

Outlet
at the
end of

the
Year

CA 2016' 1 0 0 0 0 0 1,
2017 1 1 0 0 0. 0 2
2018 2 1 0 0 0 0 3

TX 2016 0 0 0 0 P 0 0
2017 0 0 6 0 0 0 0
2018 0 Q 0 0 0 1

Total 2016 1 .0 0 0, 0 0 1
2017 1 1 0 0 0 0 2

2018 2 2 0 0 0 0 4
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Item 20 (4) T^le -
Status of Company or Affil«iate Owned Outlets 

For years 2016 to' 2018

State Year Outlets:
at

Start
of Year

Outlets
Opened

Outlets
Reacquired

from
Franchisee

Outlets
Closed

Outlets
Sold to

Franchisee

Outlets
at the
end of

the
Year

CA 2016 9 Q ' 0 " :3 0 6
2017 6 1 0 0 1 6
2018 6 0 0 2 0 _ 4

Totals 2016’ 9 0 p ; 3 0 6
2017 6j 1 0 Q 1: 6
2018 6 0 0 2 0 4

Item 20(5) Table -
Projected Openings As of Dec. 31, 2019

State Franchise 
Agreements Signed

But Outlet Not
Opened

Projected New 
Franchised Outlet

In The Next
Fiscal, Year

Projected New 
Company-Owned
Outlets In The

Next Fiscal
1 'Year,

California 0 0 0
TX 1 2 0

Total 1 2 0

If you- buy T-om N Toms, franchise,, your confa’ct information may be 
disclosed to other buyers when you leavei the fran'Ghise system,.
Because: Tom N' T.Oms; GO.ff'eehouse- franchise has yet to be offered,, there 
is no ayai-iable list, of current franchisees -or any franchisee' whO' had 
a, CO'ffeehou'se terminated', canceled, not renewedr Or- otherwise: 
voluhtariry oj involuntarily ceased to' dp business durfng the most 
recentiy completed fiscal year or who has hot commuhiCated with the 
franchisor within 10 weeks of the disclosure document issuance date.

In some instances, current and, ■former franchisees sign provisions 
restri.c.ting their abilit,y to speak Openly about their experience with 
Tom, N Toms franchise'. You may 'Wish to, speak with current and fotmer- 
franchisees, but be aware that hot all such franchisees will be able

Page 51 of 233



to coirmiunioate with you.. During our last 3 fiscal years, we have not 
signed .any confidentiality clauses with Current or former franchisees 
which res.tfict them, from speaking openly with you about their experience 
With us.

ITEM 21
FIN^GIAL STATEMENTS

Attached to this Disclosure Document as Exhibit H -is our audited 
financial statements as pf December 31„ 2;016> December' 31, 2Q17 and 
December .31,, ,2D,18t. Also attached is our' compilation report for the 
PO'ri.Od ending on, .March 31,, 2'D1,9. Our fiscal, year end is .December 31®'^.

I!]^ 22
CONTRACTS

All agreements proposed, for use. in this State, are attaehe.d' to this 
Franchise: Disclosure Document as follows;:

EXHIBIT G- Franchise Agreement, 
EXHIBIT D- Area Development Agreement

ITEM 23 
RECEIPT

The last page of this DiS'closute Document contains a detachable. 
Receipt form which you must, date/ sign, and return to us immediately 
upon your receipt of this iDlsc.l.OsUre Document,,.
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EXHIBIT A

STATE ADMINISTRATORS/AGENTS FOR SERVICE OF PROCESS

CALIE-ORNIA

Department o-f Business Oversight 
Suite 7'5'0
320 West 4th Street,
Los, ftngel-es, CA 90013 
r213) 738-2741
Toll .Free* No.;: 1. 8-66 275 2677

Agent: California Gqmmi&sioher of 
Busihes's Oversight

HAWAII

Securities Examiner 
1010 Richards Street 
Hqhdlulu,, Hawaii 96813 
(:808;) 54:8-20'21

Agent:' Directdr of Hawaii 
Department of Commerce and 
Consumer Affairs

ILLINOIS

Franchise Division 
Office of Attorhe,y General 
500 South Second Street, 
Springfield, Illinois 6'2,706 
(2-17') 782-4:465

Agent: Illinois Attorneiy General

^MARYLAND

Office of the Attorney General 
Securities Division 
200 St. -Eaul Place 
Baltimore, Maryland 21202-2020 
,(;41,0,) 576-6360,

Agent:; Maryland Securities
Commissioner
20,0: St. Paul Place'
Baltimore, Maryland 21202-2020

MICHIGAN

consumer Protection Division 
Antitrust and Franchise ‘Unit 
Michigan Department of Attorney 
General

6'70 Law Building 
Lansing, Michigan- 4'8913 
(5171 '3 7 3-'7171

Agent: Michigan Department of 
Commerce Corporations and 
Securities Bureau,

MINNESGTA,

Minnesota :Department of Commerce 
85; It*' Place- East,, Suite 500 
St. Paul, Minnesota 55101,-2198 
(651:) 2 96-,402i6:

Agent: Minnesota Commissioner of; 
Commerce

Page;53 of.233



INDifftNA .NEBRASP^-

Franchise Section 
Indiana Securities Division 
:Room E-lll
302 West Washington. Street 
Indianapolis,, Indiana .46204 
(3;i7';j 032-6;681

Agent:' Indiana Secretary of State 
Indiana Securities Division 
20i State House 
Indianapolis, IN 4'6204

NEW YORK

Bureau of Investor Protectioh and 
Securities
New Y;ork State Department of Law 
23rd Floor 
120 Broadway
New York, New York 10271 
(212) 416-8211

N.eb-rasfca: Department of: 
Banking and Finance 

1200 N Street 
P.0,, Box 9500:6;
Lincdirt, Nebras'ka 68:5 00-.5 00 6'

SOUTH DAKOTA

Divisidn of securities 
C/o 11:8 West Capitol 
Pierre, South Dakota 57501 
(60s:)’ 77'3-40i3

Agent: Director of South. Dakota 
,D ivi s i o n S e c u ri .tie s.

Agent: New York Secretary of 
State

NORTH DAKOTA.

Office o'f Securities Gommissioner 
Fifth :Floor 
600 East Boule.vard 
Bismarck, North ©akota 58505:
(701,) 32:8-2:910

Agent: .North Dakota Securities 
Commis.s.ioner

TEXAS

Secretary of State. 
P.O.- Box 12 8:87 
Austin, Texas 7’8711

OREGON

Department of Insurance and 
Finance
Corporate Securities Section 
Labor and Industries Building 
Salem, Oregon. 97310 
■(5.0,31 :378-4387

Agent: Director of Oregon 
D’epartment of Insurance and 
Finance

VIRGINIA

State corporation Commission 
130,0 East Main Street 
Richmond, Virginia 23219 
■(8D4) ,371-9051

Agent:: Clerk Of the State 
Corporation Gommis sion
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RHODE I’SLMiD

Divisl.on o,f S'ecuxitie’s 
Suite 2S2
2:33 Riehmond Street.
Providence, Rhode Island 02'903 
(;4.©1) 2,2:2-304 8;

Agent: Director of Rhode Island 
Department of Business Regulatidn

WiSCONSIN

Securities and Franchise 
RegistratiGn
WisGohsin S:ecurities Commission
P.!0. Box 1,7168
:Madison, Wisconsin 537.03,
(608') 2:66-8359

WASHINGTON,

Di-reeto.r
Department of Financial 
Institutions 
Securities Division 
P.o:. Box 90,,33 
Olympia., Washington 98S07 
(360’) 902-8760

Agent: Securities .Administrator, 
pirector, of Department of 
Financial Institutions

Agent: Wisconsin Commissioner of 
Securities
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EmiBIT B

STA^ SBECIFie ADDENDUM
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G'ali.f’ornia,

XHE' CfiLIFORNiA ERKNCHISE INVESTMERT LAW ;REQUIRES TEAT 
A COPY OF' EACH RROPOSED AGREEMENiT RELATING TO THE GRANT OF 
the: franchise EE DELIVEREiD TOGETHER WITH' THE DISCLOSURE 
DOCUMENT.

N'e:i,t'her: the franchisor, nor an;y per;so;n .identified, in 
Item. 2 of this Disclosiure Document is subject to any 
Gu'rren'tiy effective order of any national seGurities 
association, or national securi.ties exchange,, ae defined in 
the S.ecuri.ties Exchange; Act of 1934> 15 U.S.C^.A. 78a et 
seq.,, suspending' or expelling the person from membership In 
the association dr- exchange.'

California Business and Professions Code §§ 20.Q0'0: 
through 20043 provide rights to the franchisee eoncerning 
termination, transfer or non-renewal of a franehise. If 
the’ Eranchise’ Agreement oontains, a provision that is 
inconsistent with the law-, the. law will control.

The Franchise Agreement provides; for. termination upon 
bankruptcy. This provision may not, be enforceable under 
fe.deral bankruptcy law ,(,11 U-.SuC.A. Sec. 10,1, et seq.)

The Franchise. Agreement contains a covenant not to 
compete that continues; after^ the, termination of the 
franchise. This provisl.on may not be; enforceable under 
California law.,

Under both the California Franchise Relations Act, and 
the Franchise Investment Law, a provision in a Franchise; 
Agreement that requires you to, waive your rights under 
either or both of these laws is void. W'e will not re.quest 
that you, dai.ve your r.i.ghts under California franchise, laws •

.Section 31123 of the California Go.rporations Code 
requires the franchisor to give the franchisee a special 
discldsure document before soli,citing a proposed material 
mddification o;f an existing franchise;..

The franchise agreement and development agreement 
contain a liquidated damages clause. Under, Cali.fornia, 
Civil Code Section 1671, certain liquidated damages clauses 
are unenforceable..

The franchise agreement and development agreement
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requires b.indirig arbitration. The arbitration oebur
at Los Angeles, and thei arbitrators have the dis;cre'tion, to 
as'sess the: eoSts o€ arbitration, including reasonable 
arbitrators' a-nd attorneys' fees in proportions as the 
arbitrato;rs may determine. Prospective: franchisees are 
encouraged to consult private legal counsel to determine 
the applicability p;f Galifornia and federal laws (,such as 
Business and Professions Gode Section 20040.5, Code of 
Givil Procedure ;S;ection 12-81, and the .Federal Arbitration 
Act.) to any provisions' of a franchise agreement. reStri.cting 
venue to a forum outside the State of California.

Y:o.u must sign a general release of claims if yo.u renew 
or transfer your franchise. Galifornia Gorporations Code 
Section 31512 voids a waiver of your rights under the 
F'rahehlse Inve.s.tment Law (California Gorporati.onS’ Gode. 
Se.etiohs '31Oi0O. through 31516)'. Business and ions
Code Se:cti,on .2i0,01t voids a waiver of your rights under the’ 
F.ranehise Relations Act '('Business and Profess.ions Code: 
Sections 20000 through 2:0Q'4,3): .

CUR. WEBSITE ADDRESS IS HTTP :.//WWW. TOMNTCMS .COM. ©DR 
WEBSITE HAS NOT' BEEN REVIEWED OR APPROVED BY THE CALIFORNIA 
DEPARTMENT OF BUSINESS OVERSISHT. .ftNY COMPLAINTS 
GONGERNTNG: THE CONTENT OF THIS WEBSITE MAY BE DIREGTED: TO 
THE CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT AT 
WWW.DBO.CA,. GOV.

,'I ll.inois

Many states have status eoneerning the relationship 
b.e.tw.een .franchisor and franchisee. .The.se statutes deal 
with such matters. a'S renewal and: terTihation .of franchises;:. 
Provisidhs of this sort will prevail over inconsistent 
terms in a franchise agreement. Tllinoia has such a 
statute (.915: .ILCS T05;/19 and 705/20) .

The FranChl.se Agreement provides for termina.tiQn Upon 
bankruptcy. This provision may not be enforceable under 
federal bankruptcy law (ll U.S.Gv.A. SeC... 10:1 et seq. ) .

The Franchise .Agreement includes a Choice, of law 
ela.USe designating another, state's law as the governing 
law. Under Illinois law, a. Franchise Agreement :may hot 
prp.vide for a choice of la.w of any ’s,tate othe.r tban 
illinois. .Accordingly, Item 17 w. is amended to state
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"none" under the heading for "Suipmary." The: Franchise 
Agreemeht is amended to omit -Section 'XXV,,

The- Franchiae Agreement requires' franchisee to sign a 
release o,f claims; as. ,a condition for transfer or renewal Oi 
the franchise. Under the law of Illinois, rany provision 
that purports to bind a person acquiring' a franchise to 
waive: compliance with the: franchise disclosure law of 
Illinois is void,. Accordingly, inso.far as the. Franchise 
Agreemeht requires franchisee to waive franchisee:':s rights 
under the Illinois franchise law, these requiremehts are 
deleted from the Franchise Agreement, This provision will 
not prevent the franchis-or from, requiring franchisee to 
sign a release of claims as part, of a, negotiated settlement, 
of a dispute.

Mainland

The ffanchis.e Agreement provides for' tetmina.tion Upon 
bankruptcy. This provision may ;not be enforceable under 
federal bankruptcy law (ll U.S.G.A. Sec, 101 et seq.).

The Franchise Agreement says that fr'anchisor may 
.require' franchisee tP sign a release of elaims> other than 
claims that may not be waived in advance Under applicable 
law, as a condition of renewal or transfer of yoUr 
franchise. Under Maryland law>. the release wil.l hpt apply 
to any liability under the Maryland Franchise Registration 
and Disclosure- .law.

Under the ‘Franchise Agreement, franchisee must 
disclaim the occurrehce and/br acknowledge the non- 
occurrence of acts that might, constitute a violation of the 
Maryland franchise law;. These represehtati'ons are not 
intended to nor do they act as a release,,, estoppel or 
Waiver 0,f any liabili.ty incurred. Under the .Ma.ryl.ahd,
Franchise Registratibn and Disclosure La,w,

Any claims arising under the Maryland Franchise 
Registration and Disclosure haw- must, be brought within 
three years after the, -franGhisie is granted.

Michigan

THE STATE OF >£CCHI6AM PROHIBITS CERTAIN l^AIR 
E^OyiSIONS THAT ARE SOMETIMES IN ElU^CHISE DOCUMENTS. IF 
ANY OF THE FOLLOWING PROVISIONS ARE IN THESE FRANCHISE
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DOCUMENTS, THE PROVISIONS ARE VOID AND CJ^OT BE ENFORCED 
AGAINST YOU:

(.a) A prohibi't!idn on the right of a franchisee tO' 
join an assoGiation of franchises^

;(,b) A regg’irement that a franchisee assent to: a
release., assignment, novation, vj.aiyer or estoppel which 
deprives a franchisee of rights and protections provided in, 
this act. .This shall not preclude a franchisee,, .after 
entering into, a franchise agreement, .from settling any and, 
all claims:.

(,c) A, provision, that permits .a franchisor to 
terminate a franchise prior to the expiration of i.ts term 
except for good cause.. .Good cause ..shall include the failure 
of the franchisee to comply with any lawftil provision of 
the franchise agreement and to cure ouch .failure after 
bei.ng given written, .notice thereof . and a reasonable 
opportunity, which in, no event, need be more than thirty 
(30) days,, to cure such failure.

(;d) A. provision that permits a franchisor to refuse 
to renew a franchise 'without fairly compensating the 
franchisee; by repurchase or other .means' for the- ;fair market 
value, at the time o:f expiration of the franchisee's 
inventory/ supplies, equipment, fixtures' and furnishings. 
Personalized materials which have no value to the 
franGh.iso:r and inventory, supplies., equipment., fixthrcs and 
furnishings not reaschably required in the conduct of the 
franchise, business are not subject - to compensation,. This 
subsectiion applies only if: (i) the term of the franchise
is. l.ess than five (f.) years., and (ii)’ the franchisee is 
prohibi,ted !by the franchise or other agreement from 
continuing to conduct substantially the same business under 
another trademark, service mark, trade name, logotype, 
advertis.in.g o.r other Commercial symbol in the' same area 
.subsequent to the expiration of the franchise' or the 
franchisee does not .receive at least six (6) months' 
advance: notice, of franchisor's intent not to. renew the 
franchise.

(e), A provision that permits the franchisor, to refuse 
to renew a franchise on .terms- generally available fo other, 
.franchisees, o.f the same cl.ass' or type- under simil.ar 
circumstances,. This sect.ion does: not require a renewal
provision.
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:(f) A provision requiring that arbitraiion or
litigation bO' Gbnducted outside this, slate• This shall hot 
pr.eGlude, the f'ranc'hisee; from entering into an agreement., at 
the time o‘f arbitration, to Gonduot, arbitraition at. a 
loGation outside this state.

(g) A provision whioh permits' a franGhisor to refuse 
to permit a transfer of p.wnership- of a. franehise, exo.ept 
for good cause. This subdivision does apt prevent a 
franGhi.sdr from exereising a right of first refb'sal to 
purGhase the .frahehise:.. Good cause shall in'Glude;, but is 
not limited, to:

(i) Failure of the proposed transferee to, meet 
the' franchisor'a then-current reasonable gualifications or 
standards;

(ii.) The fact that the proposed transferee Is a 
competitor of the franchisor or subfranChi5'°f.

(,iii) The. unwillingness of the proposed,
transferee to agree in wtitihg to comply with all lawful 
obligations.

(iv)' The failure of the franchisee or proposed. 
trans.fere,ei to, pay any sums owing to the franchiso.f Or to 
cure any default in the franchise agreement, existing at the 
time of the proposed transfer.

(,h;) A. provision, that .requires the franchisee to 
resell to: the. franchisor Items that .are not uniquel.y 
identified with the franchisor. This .subdivision does not 
prohibit a provision that grants to a franchisor a right of 
first, refusal to purchase; the assets of a franchise, .on the 
same terms and. Conditions as a bona fide • third, party 
willing and able to purchase those assets, nor does this 
subdivision prohibit a provision that, grants the franchisor 
the right to acquire the as,sets of a franchise for the 
market Or appraised value of such assets if the, franchisee 
has breached the lawful proyisions of the- franchise 
agreement and. has; failed to cure the breach in, the manner 
provided in subdivisibn (c).

(i); A provision which permits, the franchisor to 
.directly o.r indirectly convey,. aSs:ign, or otherwise t^^snsfer 
its obligations to fulfill eonbractUal dbligations to the
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fr-anchisfee unlesa: provision 'has been made' for providing the; 
required edhtraetUal services.

THE FACT THAT THl^ IS A NOTICE OF THIS OFFERING ON 
FILE WITH THE ATTOiO^Y GENERAL DOES NOT CONSTITUTE 
APPROVAL, RECOMMENDATION ON ENDORSEMENT BY THE ATTORNEY
general.

A FRANCHISE SHALL NOT BE SOLD IN THIS, ESTATE WITHOUT 
FIRST HROVIDING TO THE PROSRECTIVE FRANCHISEE,, AT LEAST' TEN 
(I'Oj BUSINESS 'DAYS BEFORE. THE EXECUTTON BY THE RROSPEGTIVE 
FRANCHISEE OF ANY BINDING FRANCHISE OR OTHER AGREEMENT OR 
AT LEAST TEN ,(1'0) BUSINESS: .DAYS' BEFORE THE RECEIPT OF ANY' 
CONSIDERATION, WHICHEVER, OCCURS FIRST, A COPY OF THE 
DISCLOSURE statement DESCRIBED IN THIS STATUTE.

If the franGhisor's most reeent financial statements 
are uhaudited and show a n;et worth, .of less .than $l:0'0,00:0, 
frandhi'see has the right to request ah esGro.,w arrangement..

to:
Any quedtiohs regarding' this notice should be direct.ed

Cons.umer' Prote.ct'i.oh Division 
Attn: Marilyn McEwen 
670 Law Building 
.Lansing:, Michigan '4;89i3 
('517) 37,3-7117

Minnesota

The Franchise Agreement re.guires binding arbitration. 
The arbitration will occur in a state other than Minnesotay 
with costs being borne by the. non-prevailing' party. Under 
Minnesota 'Stat.utes § 80C.2:l and Minnesota Rule, Part,
:2!860 .4:40!0 J, this provision may npt in any Way invalidate; or 
reduce any of the franchise owner's rights tha.t are listed 
in Chapter 80C of the Minnesota Statutes.

The Franchise Agreement requires application, of the 
laws of a. state other than Mifinesota,. Under Minnesota 
Statutes § 80C;. 21 and Minnesota Rule Rart 2,860.^ 440OU,. this 
provision may not in any way invalidate or reduce any of 
the franchise owner's, .rights that are listed in Chapter 8)0C 
of the Minnesota Statutes.

With respect to franchises governed by Minnesota law,, 
the franchisor will comply W.ith Minn. Stat. Sec. 8-OC. 14,,
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Sub'ds.: 3:, 4, arid 5 whicK require,, except in certain 
specified catses, that, a franchisee be given ,90 d4.5fs notice 
of termination (with 60 days fo cure) and, 18;0 days notice 
of non-renewal of tbe Franchise Agreement-.

The Franchise Agreement requires you to sign a release 
of cl.aims as a condi,ti0n of renewing or trarisfer.rinq, ai 
franchisei Minnesota, Rule Part ,286O.44!0Od prohibits, 
franchisor from requiring franchisee to sign a release of- 
claims arising under the Minnesota FrariGhise LaW'.
Therefore, any' rel.ease we require: you to sign will exclude 
claims arising under the Minnesota Franchise Law,

The: .Franchise Agreement, provides that franchisor is 
entitled to a temporary injunGtiori or decree of specific 
performance. The Ftanohise Agreement is•amended to provide 
that we are entitled to seek a temporary injunction or 
decree of sp,eCifi:c, performance if we can demonstrate to a. 
Court of competent jurisdiction that there is substantial 
likelihood of ,fr,anchisee''s breach or threatened breach Of 
any of the, terms of the: 'Franchise Agreement,, not that 
franchisor is necessarily entitled tO; obtain this relief.

Under’ Minnesota law,, any claim arising Unde'r §80,G may 
be brought within three years after- the pause of action, 
accrues’. The Franehise Agreement Is amended to provide for 
a three-year period within which to b’ring any Minneso.ta 
claims.

New YQrk

THE FRANGHI’SGR MAY, IF IT' 'CHOQSE.S, .NE.QOTI'ATE -WITH
FRAnchtsee about items, cohere© in this prospectus..
.HOWBVER, THE' FRANCHISOR CANNOT USE, THE NESOTIATING PROCESS 
TO PREVAIL UPON A PROSPECTIVE FRANCHISEE TO ACCRPT TERMS 
WHIGH ARE LESS FAVORABLE 'THAN THOSE SET FORTH IN THIS 
PROSPECTUS..

Except as stated in Item 3 Of this Disclosure 
.Document, neither the franchisor, its predecessor Or 
predecessors nOr any person or sales agent identified in 
Item ,2 of this ,DiS:cTosure Document.: (i) has pending any
adiriinistrative,, criminal-, or material clyil action (or a, 
significant number of civil actions irrespective of 
materiality.) alleging a felony,, violation o:f any franc.hi.s'e 
law, securities law., fraud:, embezzlement,, fraudulent 
Conversion, restraint of trade, unfair or deceptive,
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practices, misappropriation of. property o.r ’comparable 
.all.egations; (i.i) has been convicted of a felony or pleaded 
nolo Gohtendere to a felony charge or, within the 10-year 
period immediately preceding the application for 
registratien, has been convicted of a misdemeanor, or 
pleaded nolo contendere, to- a misdemeanbr charge or- been 
held liable in a civil action by final j’udgment or' been the 
subject of a material complaint or othen legal proceeding 
if such misdemeanor conviction or charge or civil action, 
complaint of other legal proceeding .involved vio.lati.on of 
any franchise; .law, securities law, fraud, embe]z,element., 
fraudulent conversion, restraint: of trade, unfair of 
deceptive practices, misiappropflation of property or 
comparable allegations,; (ill), is subject to any .injunctl'^e 
of restrictive onde'r or decree rela.tlng t.O' .franchises or 
Under .Federal or State franchise, securities., antitrust, 
trade, fegulation or trade praGtiee law' as a result of a 
concluded Of pending action or proceeding brought by a 
public agency,

.Neither the franchisor, its. affiliate,, its 
predecessor, officers, nor gehefal partner during the 10- 
year period immediately before the date of the Disclosure 
Do,cumen.t: (,a:) filed as' debtor (or had filed against if'); a
petiti.on, to start an action, under the U. S:,, Bankruptcy Code,,; 
(b) obtained a discharge of its debts under the bankruptcy 
code.;' or fc) was a principal officer of a Gompany or a 
general partner in a partnership', that either' 'filed as: a 
debtor (or' had filed against it) a petition t©’ start an 
.action under the U.S.. Bankruptcy .Code or that obtajine.d a 
diseharge of its debts under the. t.S;. Bankruptcy Code 
during or within 1 year after the Officer or' general 
.paftner of the franGhisGr held, this po:sitiOri in the. company 
or partnership.

The introduction tO' Item 1,7 is amended to read as 
f ol loW;S::

THIS TABLE LISTS CERTAIN IMPORTANT’ .PROVISIONS OF THE 
FRANCHISE AND RELATED AGREEMENTS PERTAINING TO; RENE.WAL, 
TERMINATION, TRANSFER,, AND OlSPUTE, RESOLUTION. YOU SHOULD
READ. These provisions in the agreeDieNtS attached to this
DISCLOSURE DOCUMENT,

The Summary GolUmn' Of Item 17d is amended to read:
"You, may terminate upon any grounds permitted by law.,"
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The, Summa'ry column of Item 17 j is amended to. r,ead; "We 
may assign only to: a financially responsible assignee that 
we reasonably believe is capable of performing its 
Obligations under the franchise agreement and which 
expressly assumes these! Obligations in writing,"

The S'urnmary column in Item 17w is amended to add the, 
following: "The foregoing Choice of law should not be:
considered a waiver of any right conferred upon you by the 
General 'Bus.iness taw .of the State of New YOrh,, Article 33."

North Dakota

In .North Dakota, the Dis:closure Document is amended as 
follows to ’Conform to North Dakota law:

Item 17c is revised to omit any requirement that a 
general release: be signed as a conditioh. of renewal.

Item 17r is amended to add the follO;Wing: "To the
extent that Covenants hot, to compete apply to periods after 
the term of the franchise., they are generally considered 
unenforceable in the State of ■North Dakota,."

Item 17u. is amended to omit any reference to, the 
location or media,tion or arbitration.,

Item l7w is amended to state "None-"

Rhode Island

The Rhode Island Securitie's Divisioh requires the 
following .specific disclosures to .be made to prospective 
Rhode Island franchisees:

In spite of the pro.vi.sions of Item 17v ,and. Item 17w of 
the Disclosure Document,, any litigation or arbitration 
arising under the Franchise Agreement will take place in 
Rhode Island or other place mutually agreed to, by the 
frahchlsee and franchisor.

To the exteht required by § 19-^28.1-14 of the Rhode 
Island Franchise Investment Act, the Franchise Agreement 
will be governed by the laws of the State of Rhode Inland,.
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South Dakota

The Franchise Agreement incLud’es a covenafit not to 
compete after te/rminatlon of the franchise. Covenants, not 
to compete upon termination or expiration of the .Franchis'e 
Agreement are generally unenforceable in the State, of South 
Dakota.y except in certain instahee.s provided by law. The 
Franchise Agreement provides for arbitration in a state: 
other than South Dakota., Under- South Dakota law, 
arbitratioh must be conducted at a mutually agreed upon 
site in ac.eOrdance with §11 of the Commercial Arbitration 
Rules of: the American Arbitration Association'-

The Franchise Agreement designates the law of a state 
other than South Dakota as the governing law, except that 
trademark, iss.ues are to be under, the Landham Act.
Frahchise registration, emploignenf, covenants hot to 
compete, and other matters of local, ep'neerh. Will be 
goyerned by the: laws of the State of South Dakota,, but 
G.ontractual and all other matters will be subj'e.ct t.o 
application, construction, enforcement ;and ,Interpretation 
under the governing law specified by the Fr,anchis:e 
Agreement.

Under South, Dakota law^ any provision in a FranGhlse' 
Agreement which designates lurisdlcfibh or venue or 
reguireS the franchisee to agree to jurisdiction or. venue, 
outs,:ide, .So,nth Dako.ta is void with respect to any cause, of 
action which is governed by the law of South Dakota.,

Under South, Dakota law,, termination provisions, 
covering' breach of the: Franchise Agreement., failure tc meet 
performance and 'quality standards, and failure to- make, 
royalty payments contained in the' ;DisClohure Document and 
Franchise Agreement must afford a franchisee thirty (';30) 
days written notice with an :o,p,po‘rtU:nlty to cur the default 
prior to termination... Under SDL 3'7-:5A-86,, any condition, 
stipulation or provision putporting' to waive compliance 
with any provision of this chapter. Or any rule or order is 
avoid,.

An acknowledgment, provision,, disclaimer or 
integration clause dr a provision having a similar effect 
in a Franchise Agreement does, not negate or, act to remove 
from judicial review any statement, misrepresentation or 
action that would violate the ,South Dakota franchise law or 
a rule dr ,o:rder under the South Dakota franchi.se: law.
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Washington

The state of Wa,shihgton has a statute, RCW 19.100.180, 
that may supersede the FrahGhise Agreement in- your’ 
relationship with the: franGhisor,- including the areas of 
termination and renewal Qf your fra'nchis.e. There may also 
be court decisions which may supersede the Franchise 
Agreement in your relationship with the franchisor, 
inciuding' the, areas of termination and, renewal of the 
fr.an,chi,se-.

In Washington, pro-visions of the Franc.hi.se ^Agreement 
which unreasonabiy limit the statute of limitations or 
remedies under the Washingtoh. Franchise Investment, Act,, 
such as the right to jury trial, may hot be enforceable,.

The ■Franchise: Agreeme.nt. ,requires applioation of: the 
laws of a state other than Washington., If there is a 
conflict, of laws-, tho provisions of the Washingtoh 
.Franchise ihveS'tmeht Protection Act, Chap. 1:9..1..0P RG'W,, will 
prevail.

The Franchise Agreemeh't, requires franchisee to sign a 
release of: claims a.s a condition uf rehewlng or 
trahs:ferring the franchis'e. A .release or waiver of rights 
signed by a fianchise owner may not include rights under 
the Wa.shingtoh Franchise Investment Protectio'h Act.

U.nder Was-hih'gton, law, transfer fees may be collected 
Only to the extent, that they reflect the franchisor's 
reasonable’ estimated or actual costs in connection with the 
tranS.fer,-.
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EXHIBIT C

TOM N TOMS, COEFEE 

FRANCHISE AGREEMENT

Page 68 of 233



tom: n toms coffee

FRANCHISE AGREEtfflNT 

TABLE OF CONTENTS

article
I :Grant cf :F’raneh:ise and Exclusive Territory ; .
O Development and Opening of the, Coffeehouse..,..
III Proprietary Harks* and Goodwill ............ ...... .
IV Term and Renewal ............... ...............   .
V Initial and Continuing Fees Payable to Franchiso
VI Training and .Commeneement of; Business ...........
VII Obligations’ O’f Frahchisdr ......... .........................
Vli'l Obligations and Duties of Franchisee ....____   , . .
IX Advertising and iPromotlonal ,Aetivlties .

X Report's to Franchisor ................................................    .
Xf confidential Operations Manual.................. .

XIi: Insurance . ............... ...........................................................
XIII Relationship of the Parties; indemnification . i .
XIV covenants Not to Compete: i i .......................
.XV Modif ication of the System .... .,. ......................... ...
.XVI Franchisee ..................... ,. . ,_______ _ . . . . ... . ...........
X'VII Tetminatipn ...................................................... ,...........
XVIII Rights and. Duties of the Parties Upon :Explratlon.

Termination ................... .....................................................
XIX Commencement and Hours of Operations.......... ..
.XX Transferability of Interest ......____ ............
XXI Death Or Incapacity of Franchisee . . ;........... ..........
XXII Operation in the Event of Absence or pisabillty
XXIII Injunctive Relief ............ . .,.
XXIV Risk of Operations ............................
XX-V Other Obligations.......................
xxvi: Forces Ma.j eure........ ... . ,___ ________ ......._____ ; . . .
XXVII Waiver of Violation or Default......................... ..
XXVIII Notice and Time*. . . _______ ________......___________
XXIX .Applicable Law and Venue ^ .

Page

... 4 

... 9

.. 12 

. 14 

. 16 

. 17 

. 1:9 

. 24 

. 27 

. 29

. 2:9

. 31 

. 33 

. 35 

. 3:6 

. . 3’6

4:0

42

43 

4,8

49 

4'9

5:0

50

50

5:1

51

52

Page 69 of 233



XXX Arbitration.......... ....................................................... .. . . .
XXXI Acknowledgments ........................................ . . .....................
XXXII Entire Agreement................................................................ .
XXXI LI Joint and Seyeral Ob;ligation ...... ... .. . _____
XXXIV Security Interest..................... .. i . -.......................... ..
.XXXV Gounterpart:; iParagraph Headings; Eronouns..............

XXXVI Severability and Construction .....................................

S3
5,4
55
55
55
56:
5.:6

EXHIBITS:

"A"
"B"
"P."
"D"
''E'r
"E"
"G"
"H"

'VJ/' _

LOCATION AND TERRITORY 

GUARANTEE- AGREEMENT
CONDITIONAL LEASE ASSIGNMENT PROVISIONS 

SITE LOCATION ADDENDUM
CONFIDENTIALITY' AND- NON-COMPETITION AGREEMENT 

TRANSFER OF E'RANOHISE TO A CORPORATION.
TELEPHONE NUMBER ASSIGNMENT. AND POWER OF ATTORNEY 

AUTHORISATION TO HONOR eHAPGES DRAWN BY AND PAYABLE 

TOM N TOMS, FRANCHISE, .LLO.
FRANCHISEE EOMPLIANCE .CERTIFICATION

Page 70 of 233



T(DM N TOMS COFFEEHOUSE 

FRANCHISE AGREEMENT

{"Agreement") is made la'nd entered into
, 20 between Tom

THIS FRANCHISE AGREEMENT,
the  day of _____________________ __
N Toms; Franchise, LtC., a, GalifOrnia limited liability company whose 
principal addresls is 3.435' Wil.shire Blvd,, Sui.te 2:p'9:0,. Lps Ahgei.e.s, CA
90020 ("Franchisor" or "Company"), and ____________________________ _
residing at

_________________________________________ ('^'Frahehlsee"^ .

RECITALS:

A. Frahchisor franchises certain the operation of a 
■coffeehouse:, known as "Tom. N Toms", featuring premium coffee products 
and Gomplementary food and beverages ("Menu Items'" or "Products") and 
provide' earry-oUt and on-premises dining services (’'Coffeehouse"). 
Ffahchisor's Coffeehouses are: operated under certain trademarks,
service marks, .logos' and other commercial symbols;, including without 
limit.atioh "Tom ,.N Toms" and "Tom 'N Tom'S Coffee" Icol.lectively 
"Marks");, and pursuant to certain confidentiai information and trade 
secrets. Menu Item's are prepared acGOfding to proprietary recipes and 
'proeedures and use high 'quality ingredients, including without 
limitation,, high quality and specially roasted and blended coffee 
beans ("Trade Secret Food Products:") . Tom N, Toms Coffeehouses are 
operated with uhiform formats,, designs, systems, methods:, 
specificatibris, standards and procedures, all of Which may be 
improved, further developed or otherwise modified from time to time by 
Franchisor ("System"),

B-. .Franchisor grants to persons who meet Franchisor's
qualifications and, who are willing to undertake the investment and 
effort to esitablish and develop a Tom N Toms Coffeeho;use, a ■franchise 
to own and operate, such a COf feehp;use,, offering the Products and 
services, approved, by Franchisbr and utili.zing FranGhlsor's formats, 
designs, me.thods,, specifications;, standards, operati.ng procedures and 
the Marks,

C. Franchisee received, a copy of Franchisor's Franchise:
Disclpsur-e Documeht ("FDD"), which contains: a copy of this Agreement, 
at least fourteen. (1'4) calendar days before .execuiti.ng this Agreement.

D. franchisee acknowledges that Franchisee has read this
Agreement and the, FDD and that Franchisee understands and accepts .the 
te^rms, conditions and covenants. Contained in this Agreement as' being 
reasonably necessary to maintairi Franchisor's high standards of
quality and .service and the uniformity of those standards at all Tom ,N 
Toms Coffeehouses in order to protect a.nd pre.serve' the goodwill of the 
Marks.;
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E. FranGhisee: (1)' aeknGWl,edges that Franchisee has conducted 
an independeht. investigation of the .business contemplated by this 
.Agreement.; (ii) recognizes that, like any other' business, the nature 
of the business eonducted by Tom N Toms Goffeehouses may evolve and. 
Ghange= ‘over time:; (lii) acknowledges that an Investment in a Torn N 
Toms Goffeehouse involves business risks; and (iv) recognizes that the 
success of the venture is largeiy dependent upon the business 
abilities and efforts Of Franchisee ;■

F. Franchisor expres'siy diSGlaims the making of, and.
Franchisee acknowledges that Franchisee has. not received or relied 
upon, any warranty or guaranty,’ express or implied, as. to the 
revenues., profits or success of the business venture contemplated by 
this Agreement. Franchisee: (i) .acknowledges that Franchisee has not
received or relied, on any representatipns about the franchise by 
Franchisor, or its offi.cersi, directors;, employees or agents., that are 
contrary to the statements made in Franchisorts F0D or to the terms 
and condi’tions contained in this Agreement,; and (,ii.!) represents to. 
FrahChi,s,.or', as .an inducement to. .FranGhisot to. enter in,to this 
Agreement,, that Franchisee has' made ho misrepresentations' in obtaining 
the. franchl.se.,.

'G. Franchisee has applied fo.r a franchise to own and operate a 
single Tom, N Toms Coffeehouse: at the premises identified in Article I 
below., and the appllcati.on has been approved by Ft'anchl.sor in reliance 
■oh all of the representations made in the application..

In Consideration of the above recitals and the mutual promises 
and. CO'venants made in this Agreemenf/ Franehisor arid Franchisee: agree 
as follows:

ARTICLE I
GRANT OF FRANCHISE AND EXCLUSIVE TERRITORY

1„. 1 • Subject to the terms .arid .conditions contained in thA-s 
Agreement, Franchisor grants to Franchisee the right to own arid 
operate a Tom N Toms Goffeehouse at, and only at, the premises 
approved by Franchisor in accordarice with the provisi.ons. :of this 
Agreement (the "Coffeehouse''), and. to use the Marks in the operation 
of the coffeehouse,.

1.2 Unless an approved location has been selected by EranGhisee 
at the time this Agreement is executed,. Franchisee shall select the 
iGcatiOn, Of the GOf'fe.ehouse;,, subject to Franchisor's approval, within 
the timeframe as provided in this Agreement ..

:i.3 The franchise location and territory set forth in Exhibit 
"A" may not be .altered or changed by Franchisee without Franchisor's 
prior written approval. In the event there, is such, .an approval, the
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new franchise location shall become the ''Franehise- Location" under the 
terms Of this Agreement..

Exclusive Territory.:

1..4 Franchisee shall, have an exclusive territory (the 
".Territory") that will encom:pass a specific area which is determined 
•based on whether Or not Franchise Location ,is located in the "business 
Fone." The Business Zone refers to an area concehtrated with high- 
density commercial businesses designated by Franchisor in its 
reasonable discretion., taking into consideration such demographiG 
faetor-s as population density and size, ethniG make-up., persons per 
household,' income level,, residential/Gommercial mix,, and population 
agei; traffic: pattefhs, parking, and access issues;, neighboring
business mixv .rent, and leasing terms,; and presence of any other nearby 
Tom N’ Toms Coffeehouses. If F'ranGhis® Location is within the Business 
Zone, Franchisee's Territ.ory shall measure an area within two-tenths 
(h,2;) mild from Franchise Location. If Franchise Lpcation, is not 
'within a Businessi Zone, Franchisee's Territory shall be an area 
measuring one-half (l/,2.)' m'-ile. from Franehise Location. The specific, 
boundaries Of the Territory along with the corresponding map shall be 
;placed in, writing- and incorporated into this Agreemeht,.-

1.5 Franchisor shall determine the boundaries of the' Territory 
under this Agreement after Franchise liOGation is approved. Upon the 
approval, of Franchise' Location^ .Franchisor shall de-termine whe'ther 
said the: approved location qualifies as Business Zone,, and thereafter 
provide Franchisee the proposed boundaries of the Territory.

1.. 6 If Fr;anchl,,seei refuses; the Territory designated. by 
Franchisor, the parties shall negotiate in good, faith to identify 
mutually acceptable boundaries for Franchisee's Territory consis.bent 
with Franchisor's' policies; provided, however, that if the parties 
cannot agree on such boundaries wi.thin thirty (30) .days after 
Franchisee: receives Franchisor's notice of' site approval, the proposed 
site shall be deemed disapproved.

1.. 7 As long as' Franchis.ee is not in. default under this 
Agreement/ Franchisor- -shall not, operate., or grant Others the right, to 
Opefa.te, a Tom N Toms Coffeehouse in the Tefritory. However, nothing 
in or elsewhere in this A.greement prohibits Franchisor from engaging 
in the following activities in. the, Territory::

A. Selling of permi’ttlng others to sell any pre-packaged 
menu items under the Marks or other names,, to independent restaurants:, 
Gonvehienee. stores,, grocery s,tores., specialty food stores,- and 
department stores selling beverage items loGated within the: Territory,

B, 'Selling- or permitting others to sell any menu items 
sold at Tom N Toms Coffeehouse, of operating (or granting others the 
right to operate 5 a Tom N. Toms: ,Goffeehouse, which is located at.. Or 
within, any airport., rail or bus terminal, stadium, -amusement park,
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public park,, theater',- military base, hospital or. health, care facility, 
educational facility, high, density office location or other mass 
gathering place entirely or partially in the Territory.

C. , Selling of permitting o,thers to' sell any menu items
sold at Tom N Toms Gdffeehouse:, or pre-packaged items used to prepare 
any beverage: items; sold at Tom N Toms Gdffeehbuses, under the Marks or 
other .names from* mobile units of cafts., kio.sks, vending ;maGhineSf or- 
other mobile or stationery devices which occupy less than lO.Q fee.t and 
are -in the Territory.

D. Advertis-ing and promoting' the sale Of:., and selling,,
menu items sold at Tom N Toms COffeehduses through the Internet or by 
using any other .publiG eomp.uter network electronic communication 
method., or by mail order,, catalog sales or comparable methods that 
solicit orders business from customers situated ,ih the Territory
without requiring the customer's physical presence- in a Tom N Toms 
Goffeehouse to Complete the transaction.

1.7 Franchisee acknowledges that Franchisor, entities related 
to Fran'chisor through eommpri ownership., and each of their .officersi, 
directors, employees and. agents, may eng.age in any and every activity, 
Withih or outside of the Territory, which .Is not expressly prohibited 
by this Agreement, iExcept for the restrictions stated in this Seetion, 
this' Agreemeht dbes no.t limit Franchisor's right to use or. license^ the 
Marks -or the. System., or to engage in, or .li.cense', any other type o:f 
business activity, whether slrailat to of different from the Tom- N' Toms 
System..

1.8 Franchisee acknowledges and agrees that. Franchisee has' no 
right to participate, directly' dr indirectly/ in any acti.yity reserved 
by Franchisor, and that Franchisee: has no rig-ht to objett bo any 
activity reserved by Franchisor.

!1.9 Franchisor, 'in its sole discretion, reserve's the right to. 
approve exceptiohsi or deviations from the System. Franchisee 
ackhowledges it has no right to objiect to variances granted to others 
and to claim against Franchisdr :fd:r failing to enforce, standards' 
the System against other Tom N Toms, franchisees.

ARTICLE II
DEVELOPMENT AND OPENING OF THE COFFEEHOUSE AND TERRITORT

Lease of Goffeehouse Premises:,;

2.1 Franchisor shall have the. right, in its. sole discretion, to 
require:

.A,. Franchisee to execdte - a Site Location Addendum, in the 
form attached as Exhibit ''D'' to this Agreement;
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B. Franehisee tO' -Gbnditionally assign such lease to
Franchisor) (with the eohseht of the lessor, if reqjtiired;) by
conditional lease assignment provisions in. the :form attached as
Exhibit "C" to this Agreement in order bo secure performance of any 
and all of 'Franchise.e's liabilities and obligations to Eranehisor;' or

C. That such lease contain substahtiaily the^ following
provisions:

1. "Anything contained in, this lease to the contrary 
notwithstanding, Lessot agrees that .without its consent.,, this lease, 
and the ■right', title and, interest of the tessee t'ereunder may be 
assigned by the Lessee to Tom N Toms Franehise, LLG, or its designee."

"Lessee agrees that Lessor may, upon the: written 
request of Tom N‘ Toms Franchise,- LLG, disclose to Tom N Toms Franchise, 
LLG all reports, informatipn Or data in Lesson's possession respecting 
sales made in, upon Or from the leased premises,."

3. "Lessor shall give ^rfritten notice to Tom N Toms 
Franchise, LLC (concurrently- with the giving of such notice tb- 
Lessee,): of agy default by Lessee under the lease., and Tom N Toms 
Franchise., LLC shall have the. right, in its sole dis;erebion/ t.O, cure 
any such default.. Such notice shall be sent to Tom N, Toms. Franchise/ 
LLC at its headquarters., or, s.uch other address as Tom- Ni Toms Franchise,. 
LLG may from time to time specify in writing to Lessor,"

2.2 Franchisor shall have, the right to approve the terms of any 
sublease pr lease fOr the- premises of the Coffeehouse. If Fr.anehisor. 
cures any default by Franchisee under such lease, the total amount of 
all costs and payments incurred by Franchisor in effecting such cure 
shall be iramediately due and owing b,.y Franchisee to Eranehisor.

2.3 Franchisee's execution of a lease or sublease for the 
location for- 'FrahChis.e.e''s 'Coffeehouse shall constitute 'acceptance by 
Franchisee of s.uch location and site and the terms of such lease and 
shall constitute a waiver of any claim or rights against Franchisor 
rela.ting to Franchisee's choice o.f such si.te and location, and of the 
terms of such sublease or lease.

Development of: Coffeehouse,:

2.4 Franchisor will furnish to Franchisee prototype! or proto- 
style plans and .specifications for a Coffeehouse reflecting 
Franchisor'_s requirements for dimensions,, exterior, design, interior 
design, and layout,, image!, building mabefials,, fixtures,, equipment, 
furniture,, signs and deCOf.

2i..5 Within one hundred eighty (180)' days after obtaining
possession of the premises .of the Coffeehouse: .and having been
furnished with the .above.-described plans and sped ficrat ions.
Franchisee will do or cause to be done the following:
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A.
Coffeehouse;

Secure all financing required to fully develop the:

B. Erepare, at Franchisee/;s expense,. and submit to 
Fr-anGhisor for approval (which approval may !be granted or withheld at 
Franehisor/s sole: discretion) any proposed modifications to
Franchisor:'iS prototype or pr.oto-style, plans and specifications., w-Mch 
may be modified only to, the extent necessary to comply With applicable 
ordinanCesy building codes., permit requirements and lease or deed 
requirements and restrictions,, all such mo.difi cat ions being .subject to 
prior .notification to, and approval by. Franchisor;;

G. Obtain all required, building, utility,- sign, health,
sanitation and business permits and licenses, and any other required 
permits and .licenses,;

D. Construct, all required improvements to the premises, 
purchase and install all required fixtures and equipment and decorate 
the. preitiis'es in. compliance with plans and speeifi cat ions- approved, by 
Franchisor; and

E. Purchase, in, aGcordance With Franchisor's 
specifications and requirements, ah opening inventory of proprietary 
beverage/'food items. Products,, ingredients and. other products and 
supplies reguired for. the opening of the Coffeehouse.

2.6. Franchisee, shall use Franchisee''s best efforts to complete 
:development and have the: Goffeehouse ready to open within two hundred 
forty (.:24:Q) days after Franchisee obtains possession of the premises. 
All activities., including, w-ithpat limitation, (1) obtaining; bids, and 
concluding a contract, with a suitable general contractor or 
contractors for the construc.tion of the- Coffeehouse; (,2;) obtaining
bids and concluding Orders' for the signs,, fixtures, furnishingsy 
equipment and o.peEating! supplies and materials.; (3) :making- all 
decisions concerning the constructioh, furnishing, equipping, and 
staffing of the Goffeehouse; (4) -maintaining a current and complete
accounting of the eosts of .development of the Coffeeho,use; and 
(5) s.Upervisihg the: construction, .fu-rni.s-hihg, equipping and staffing, 
of the Coffeehouse, shall, be performed by Franchisee in the time 
frames necessary to complete the development of the Coffeehouse on 
schedule,. All :flnal decisions concerning the development of the
Coffeehouse which, are, discretionary and- not dictated by Franchisor's 
written specifications shail be made by Franchisee. Within a 
reasonable time after the completion of development, a final 
accounting of all costs of development, of the Coffeehouse, along, with 
Copies of all contracts., lien waivers. Other paid receipts and
equipment warranties,, shall be provided by Franchisee to FranGhisor 
when requested, :FranQhisee may, at Franchisee''s, Option, purchase or 
lease equipment for the G:offeehouse.
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Fixtures, Eq.uipmenfe-, iFu^rniteyure and .Sl.qns-:

2.7 FranGhlsee will use, in the eonstruetiGji and operation of 
the Coffeehouse, only those brands, types or' models of construetion 
ahd de,Goratlhg materials, fixtures., equipment, ,fu‘rniture and sighs 
that EranGhi.sor has approved for Go’ff eehoUses as meeting its. 
speGifiGations and stahhards for quality, design, appearanGe^ funGtiOn 
and performaheei. FfahGhisee further agrees to place or display ah the 
premises of the Coffeehouse only such signs,, emblems,, lettering,, logos 
and display materials thaJt are from .time to time approved in. writing 
by ErariGhlsor.. FhanGhlsee. may purohase approved types or models of 
Go.nstruGtioh and deGorating materials, fixt.ures, equipment, furniture: 
and signs from any supplier approved or designated by FranGhisor 
(whiGh may ihGlude FranGhisor and/or its affiliates),. whiGh approval 

.may not be unreasonably withheld. If FranGhisee proposes to purGhase, 
any type or .model of construetion or :deeorating material, fixture,, 
equipment.j furniture or .sigh not then approved by Franchisor, and/ot 
any such item from .any supplier which is not, then .approved by 
Franchisor, Franchisee shall first notify Franehisor in Wfiting and 
shall submit to Franchisor suf f iei.ent. specifications;, photographs, 
drawings and/or other information or samples for a determination by 
Franchisor of whether such brand or type, o-f construction or decorating 
material, fixture, equipment^ furniture of sign complies with i.ts 
specifications and standards. Franchisor may, in itsi sole; discretion, 
refuse to approve any such i.tem(s) and/or supplier (sj that doeS' not 
meet Franchisor's standards or specifications..

Goffeehpuse Cpeninq::

2.8 Franchisee will not open the Coffeehouse for business
until

A. Franchisor determines that the Coffeehouse has been 
COhstfueted and equipped, in accordanee with approved plans and 
specifications;

;B. Franchisee, and Franchisee's, manager (s); have Completed 
■training to. Franchisor's reasonable s'atisfaCtioh;

C. The, Initial Franchise Fee; and all other amounts' due to 
Franchisor under this. Agreement and any other related, agreements to 
Which 'Ffanchisee is a party have been paid,;

D. Franchisdr has been furnished with copies of all 
.insuranc.e policies required by Article XI.I of this Agreement, 'Or such 
other evidence of insurance coverage as Franchisor requests,; ,and

,E. Franchisee has comple.ted all prepafations for the
opening of the Coffeehouse, as reasonably determined by Franchisor.

2;. 9 Franchisee Will use its best, efforts; to' have the 
'Coffeehouse ready to open for business within eight (8) months after
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the date Franchisee's lease or sublease is executedi Final approval 
by Franchis'df of the opening of the Coffeehouse shall be given in 
writing and shall be in Franchisor's' reasdnable: discretion..
Franchisee will open the Coffeehouse for business within ten (101 days 
after' receipt: of: such. Written notice; from. Franchisor,,

Reldcation of Cof feehouse':

2.,10 r,f Franchisee''s lease or sublease fpr the premises of the: 
Coffeehouse terminates without, ;fault of FranGhiseer if the> premises 
are damaged, condemned or otherwise unusable/ or. if in iffe reasonable 
judgment of Frahchisor' and Franchisee there is a, change in, the: 
character of the location of the Coffeehouse Sufficiently detrimental 
to- its business potential to warrant its, relocation,. Franchisor shall 
grant permission to Franchisee for relGcation of the Coffeehouse to a. 
loCatioh .approved by Franchisor. Any such reloca'tion shall be at 
Franchisee:' s sole expense, and. Franchisor shall have the right to 
charge Franchisee for costs and expenses incurred by Franchisof in 
connectioh with, any relocation.

2.11 in. the event Of a relocation of the eoffeehouSe,, Franehisee 
shall promptly remove from the first' Coffeehouse premises, and,
discontinue using for any purposes, Shy and all signs/ fixtures, 
furniture, posters, furnishings,, equipment., menus, advertising 
materials,, stationery supplies,' forms; and. Other articieS which display 
any of the Marks or any .distinctivO features or designs associated 
with Tom N foms' Coffeehouses.. Furthermore, Franchisee shall,, at 
Franchisee's expens.e;, immediately make such Changes, modifications or 
alterations: as may be necessary to distinguish the first location 
clearly from' its fornter appearance and from other Tom N Toms 
Coffeehouses and .to prevent any possibility of confusion of the first 
location with a Tom N Toms Co'fifeehou'Se by the public (including, 
Witho.ut limitation,, removal of all distinctive physical and 'structural 
features identifying' TOm N Toms Coffeehouses, and removal of all 
'distinctive ..signs and emblems) . Franchisee shall, at Franchisee:' s 
expense-, make such specific 'additional changes as Franchisor may 
reasonably request for this p'urpOse.- If Franchisee fails tO' initiate 
.immediately or Complete s.iieh alterations within .such :period of time as 
Franchisor deems appropriate. Franchisee agrees that. Franchisor or Its 
designated ag.ents may enter the premises of the: first location and 
adjacent areas at any time to make such alterations,, at Franchisee's 
'Sole risk and expense, without, responsibility :fof any actual or. 
consequential damages to the property of .Frahehisee or others,, and 
without liability for trespass .Or other tort or .crimi'nal act.. 
Franchisee expressly ackno.wledges, that Franehise.e's fail.ure. to make 
such alterations will cause .irreparable, injury to Franchisor, and 
consents to entry, at Erahehiseefs expense', of an ex-parte Order by a 
court, of competent jurlsdi,c,ti’o,n authorizing; iFranchisOr or its agents 
to bake such action,, if: Franchisor seeks such an Order. Compliance 
with, the foregoing shall be. a condition subsequent to Franchisor's 
approval .of any relocation request by Franchisee, and ;in the- event 
comple.te de-identi'f,i.cation o.f the, first Coffeehouse premises is not

8
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promptly and completely undertaken, FranGMsdr may then revoke its, 
permission for relocation and deciare a default under this Agreement, 
pursuant to Articie. XVII below.

ARTICLE III
PROPRIETARY MARKS AND GOODWILL

3.. 1 When used, in this' Agreement.,. "Marks" mean the. trademafks 
and service, marks^ including but not limited to "Tom, ,Ni Toms" and "Tom 
N Toms, coffee", which are used to identify Tom N Toms Coffeehouses and 
to. distinguish, ft from that of any other business, and the- tradema'rks, 
service marks/ trade names, logos and cornme'rciai symbols as may be 
designated .by Fra'hphisor from time to, time for use in connection, with 
the System.

3.. 2: Franchisee is authorized to use the Marks,, goodwill and
trade secrets, in the, ,dperation of the'. Coffeehouse only at the, location, 
s.peeified in Articie I. No.thing in this' AhJ^eement shall, be construed 
as authorizing or permitting their use, at any other location or for' 
any othef' purpose except as may be authorized in. wfiting by 
Fr-ahchisof. .Franchisee understands and agrees that the limited 
license to ,us,e the Marks grahted hereby applies only to such 
proprietary marks as' are desighated by Franchisor, and which are not 
sub'sequehtly designated by Franchisor as being withdrawn from use, 
together with those which may hereafter be designated by .Franchisor in 
writing. .Franchisee' .expr-essl.y understands and, agrees that Franchisee, 
will not fepreseht .in any manner that, Franchisee, has' acquired ^hV 
ownership or equitable rights in any of Franchisor's Marks by virtue, 
of the limited license granted .hereunder, or by virtue of Franchisee's 
use of any of the Marks'.

3.-.3' Franchisee .acknowledges' that 'Franchisor is the sple and 
exclusive licensee of all of the Marks,, goodwill and trade secrets, 
and that Franchisee shall not register or attempt to register the 
Marks or to assert any rights, in them, other than as specifically' 
granted in this Agreement.

3.'4 At Franchisor's request/ Franchisee shall assign, trahsfer 
or convey to. Franchisor, in writing, all additional rights,, if any, 
tha.t m'ay be acquired by Franchisee! as a result, o'f Franchisee's Use of 
Marks.

3.5 Franchisee shall only use the Marks, logos/ trade styles, 
color combihatiohs, designs, signs, symbols and slogans of Franehisor, 
and only, in the' manner and to the exteaf spe.cifically permitted by 
this Agreement or' in any manuais, directives or memos (collectively 
referred to. below as "Cdnfidehtial Gperations Manuals'") prepared by 
Franchisor. F-rahehisee shall not use any Gonfusingly similar Marks in, 
connection with its franchise or any other business in which it has an 
interes,t.
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3.6 iEf-anehlsor reserves the right to: approve all signs, memos, 
statiphety, husihesa cards, advertising material forms and. all other 
objects and supplies; using Fr'anGhlspr's Marks. All advertising, 
publicity, point Of .sale- materials;, signs,; decorations, furnishihgs, 
eq.Uipment-, or. other ma.teriaisi using the Marks shall comply with this 
Agreement and the Confidential Operations Mahuais, and Franchisee 
shall obtain Franchisor's approval prior to such use.

3..7 If ..at any time. Franchisor in its sole discretion, .decides'
to modify or discontinue use of' any Mark and/o,r to adopt or use one. Or 
more additional Or substitute proprie.tary marks;, then Franchisee shall 
comply with any such instruction, by Frahchisori. In such event and at. 
Eranchisor's direction. Franchisee shall adopt,, use and display only 
such new or modified Marks,,, and shall, promptly discontinue the; .use and 
display of' outmoded or superseded marks, at FrariGhisee's expense. 
Franchisee waives any claim arising from or relating to any 
proprietary mark Ghange*, modification or substitution. Frahchis.or 
will not be liable to Franchisee for a.ny expenses, losses or damages 
Sustained by Franehisee as a. result of any proprietary mark addition, 
modification,, substit.ution or discontinua.tion.. Franchisee will hot 
commence oir join in any litigation or other proceeding against 
Frahchisor for any of these expenses., losses or damages.

3.8 Upon the' expiration, termination of non-renewal o:f this 
Agireemerit,. Franchisee shall immediately cease usihg Franchisor's 
Marks, color combina.tions, designs;, symbols or slogans,; and Franchisee 
shall execute such documents and, take such action as F.ranGhisor may 
deem neCesSary or. appropriate to evidence this fact. After the 
effective date of expiration, termination, or non-renewal. Franchisee 
shall not represent or imply that Franchisee is assoC'i,a;ted ' with. 
Franchis'of. To this end. Franchisee irrevocably appoints Fr.anehisor 
or its nominee to he Franchisee's atborney-ih-fact to executer, on 
Franchisee's behalf, any dOCum.ent or perform any legal act :nece.s:s;ary 
to protect FrahChi.sof' s Marks, from unauthorized use.. Franchisee 
acknowledges and .agrees that the; unauthorized use.' of FranGhisor's 
Ma.fks will result in. irreparable harm to .Franchisor, for which 
Franchisor may obtain injunctive; relief, monetary damages., reasonable 
.attorneys' fees and costs.

.3.;,. 9 Franchisee' shall irnmediabe.ly .notify Franchisor of any
apparent inffingemeht of or challenge to Franehisee''s use of the 
Marks, or any claim,, demand, or suit based upon or arising from the
unauthorized use pf, of any atbempt, by any other person, firm, or.
corporation to use, without autho,ri;zation, .or any infringement of or 
ehallenge to-, any of Franchisor's Marks,. Franchisee will immediately 
notify Franchisor of any o.th.er c.-laim, demand or litigation instituted 
by any person, firm, c.orpora.tion or governmental entity againSt 
Franchisor or Franchisee:.

,3ili0 Franchisor' shall undertake the .defense or .pro.secutioh -of 
any litigation. concerning Franchisee that relates to any of
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Eranchisor' s Marks or thafe, in FranGhiso'r' s judgment, may affect the 
goodmil of the System; and, .Franchisor may, in isuch- eircumsta'ndes, 
undertake, any other action Which it deema appropria:te. Franchisor 
shall have sole and complete discretion in the conduct of any defense, 
proseGution dr other action it chooses to undertake. Franehisee shall 
execute those documents and perform, those acts, which in the opinion 
of Franchisor, are. necessary for the’ ’defense; or prosecution of the- 
litigation or for such other action as Franchisor may undertake’.

3.11 In order to develop and maintaih high uniform standards of 
quality and service and to- protect, the reputation and goodwill, of 
FfancMsor., Franchise.e: will do business: and advertiise using only the: 
Marks designated^ by Franchisor. Franchis.ee shall not do business or' 
advertise, using any other name,, 'Franchisee is not authorized t:o,, and 
shall not, use: the name "Tom N Toms" or "Tom N Toms Coffee" by itself, 
as a ;paft ,of the lega.l name of any corporation,, partnership, 
proprietorship or other business entity to which Franchisee is 
assoGlated, or with a .bah.k account,, trade account, or in any legal, or 
financial connection.

3.12 in Order to preserve the validity and integrity p'f 
Franchisor''s ..Marks, and to assure that Franchisee is pf dperly 
emplo.ying them in ,bhe, operation of Franehisee's business.. Franchisor 
and its agents shall, have the right at all reasonable: times to inspeGt 
Franchisee's business,,, financial books and records:,, and operations 
Franchis.ee, .shall cooperate with, and assist Franehisor's repres.en.tati,ve 
in such inspection.

3.13 Franchisee shall be required to- affix, the ™ or ® symbol 
npon all advertising, publicity, si,gns> decorations., furnishings:, 
equipment or. other printed Qr graphic material employing the words 
"Tom N' Toms'' or "T'Om, ,N Toms Coffee" or any other of Frahchisdr's 
Mar'ks,, whether presently existing or developed, in fhe future.

3.14 Franchisee, acknowledges that it does not, have any right to 
deny the use of Franchisor's Marks to any other franchisees. 
Franchisee, shall execute all documents and take such action ,as 
Franchisor may request to allow Franchisor or other franchisees to 
have full use of the; Marks.

3.15- If, during the; term of this Agreement., there is a claim of 
prior, use- of any of Franchisor's Marks in the area, in Which Franchisee 
is doing business,. Franchisee, at Frahchlsor' s discretion; shall use 
Franchisor's Mafjks in such a way to avoid a continuing conflict.

3.-.1& Franchisor shall. indemnify Frahchi.s,e,e against,, and, 
reimburse Franchisee for, all damages, for 'which Fr’anGhisee is held 
liable in any proceedihg in which Franchi'see-s use Of any Mark 
pursuant to and in compliance With this Agreement is held to 
CphstitU’te trademark infringement, unfair competition or dilution, and 
for all costs 're'asonably- incurred by Franchisee in the defense of any 
such Claim; brought against Franchisee or in any such proceedings in
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which, he is; named, -as a party,, provided that Franchisee has timely 
notified. Franchisdr of such claim or proceedings,,, has otherwise 
.compiled with this Agreement,, and has tendered complete control of the; 
defense, of such to Franchisor. If Franchisor defends such claim. 
Franchisor Shall have- no- obliga.tion ,to indemnify gr' reimburse 
Franchisee with respeGt to any fees or disbursements of, any attorney 
retained, by Franchisee.

• 3.,1,7 During .the, term of this Agreement and, any renewal or 
ext.ension hereof.,. Franchisee shall identify itself as the, owner ,of the 
Goffeehouse in conjunction with ahy use of the Marks, including, but 
not limited to,,, '.bn invoices^ order' forms, red'eipts,, business
stationery,, contracts with all third parties or entities,, as well, as 
the display q.f su,ch, notiGeS in suCh content and form at, such 
COnspic.ubus locations as Franchisor may designate in writing..

ARTIGLE IV 
TERM AND RENEWAL

4.1, Except, as Otherwis.e provided, in this Agreement, the initial 
term of this ffanehise, (the "Initial Term"') .shall be for ten ;(1.0) 
years from the, date;- of execution, .of this Agreement.,

4.2 Subject to the conditions specified in Section 4.3 below. 
Franchisee shall have the right to renew this Agreement for a period 
of ten (10) years; from the date of th,e expiration ;of the Initial Term.

4.3 Franchisee's right of renewal pursuant to Section 4.2 above 
shall be subject to the following' Gohditions precedent,:

■Ai ■Neither this Agreement hpr the lease; or sublease 
agreement shall have; been terminated for any reason, and. the lease or 
sublease is renewable.;

:b. Franchisee Shall not be in default of any provision of 
this- Agreemen't, 'Shf amendment hereof or succesisor hereto, any sublease 
agreement, or ahy other agreement between; EranGhiSor or any subsidiary 
and/br affiliated corporation, and Franchisee has substantially 
complied with all of the terms and, conditions of such agf.eements 
during their terms,;

e,i Franchisee shall have served notice of its intention 
to exercise its right of renewal not less than twelve (12) months nor 
more than eighteeh (iSj months prior to the expiration Of the Initial 
Term;

D. franehisee shall have effected the improvements to 
Franchisee's' Goffeehouse and its- operations required by Franchisor 
purS.Ua'n.fe to Section 4.4 below;'
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E. Franchisee has satisfied, all monetary obligations due 
and owing to Errafichisor ,■ any subsidiary of Eranehisor and/or any 
affiliated eorporations of Franchisor, a'nd Franchisee has timely met 
these obligations throughout the term, of this Agreement and any other 
agreement in effect bet>reeh Franchisor and Franchisee, and any 
i-ehewals thereof ;

F. Franchisee shall execute,, upon renewal. Franchisor's 
then-cur;reht form of .Franchise Agreement, which agreemenf, shall 
supersede this. Agreement in all respects ,andv t'eiirts., and which may 
differ from the terms* of this Agreement, including, without 
limitafidh, a, higher royalty fee and higher' advertising contribution;;

G. Franchisee shall execute a general release, in a form 
prescribed by Ffanchisor, on any and all claims against Franchlspr, 
any s,ubsidiary of Franchisor and/or affiliated corporatioh of 
Franchisor, and their respective offi.cers;,, directors, agents and, 
employees;

H. Franchisee shall comply with Frahchisor's then-current 
reasonable qualifiGatiQh and training requirements; and

I, i Franchisee shall remit tO Franchispr a, renewal fee 
equal to one-half (.1/2) of the then-eurrent Initial Franchise Fee in 
effect at the- time Of renewal.'

4.4 Within three ;(31 mOhths of the receipt of a notice to renew 
from' Ffanchisee pursuaht, to :Se;ction 4.,3 hereof, FranchisO-r shall 
complete a renewal report specifying the modifieatibhs and,
improvements and repairs, if’ . any, required by Franchisor and which 
Franchisee, must make to Franchis.ee's Gcffeehouse which, :must be in 
conformity with the then existing standardsi, and specif ications
pertaining to Franchisee's eoffeehouse;. The total cos.ts of any 
modifications, improvements and repairs involving remodeling, 
decoration and structural changes required by Franchisor shall hot 
exceed $70,0,00'.

4.5 Franchisor expressly reserves the, right to deny 
Franchisee's renewai in the event that Franchisee abahdohs 
Franchisee's Coffeehouse and Franchisee ceases to operate and maintain 
Franchisee's Coffeehouse in accordahce with the, terms of this 
Agreement.

4,. ;6 In the event Franchisee, sha'lf continue; to opera,te 
Franchisee's Coffeehouse following the expiration, termination or non- 
renewa-l -of this Agreement, for' any reason, with the expr.esS of implied 
eonsent of Franchisor, such continuation shall be: construed to :be ,an 
ex,tension of the term, pf this Agreement only from month-to-month, 
terminabie by ei.ther party on no more than thirt,y (3'0)- days'' notice t'b 
the 0-ther party and otherwis:e in, aecordance with, all. of the, provisions 
of this Agreement,.
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ARTICLE V
INITIAL AND CONTINUING FEES PAYABLE TO ERMTGHISOR

5.1 In. consideration of the execution of this Agreement and 
Franchisor's granting to Franchisee' the franchise Covered hereby., 
Franchisee agrees to pay to Franchisor an Irtitiai Franchise Fee of 
Thirty Thousand Dollars ($30,000.00) (the "Initial Franchise Fee"’)', 
payable upon the execution, of this Agreement,, whioh. Siam, sha.il be 
deemed full.y earned by Franchisor upon receipt thereof and is non- 
refundable,., except as may be set forth in this Agreement.

5.2 In consideration of. this franchise granted by this 
Agreement,, the services to be provided by Franchisor, the right to 
prepare and sell the Products to the general public, and. for the us,e 
of the Marks during the Initial Term and any subsequent renewals,. 
Franchisee' shall pay to Franchisor, in addition to the. Initial 
Franchise Fee, a royalty fee equal to 4.01 of the gross sales 
generated by, from, or' through Franchisee's Goffeehouse ("Royalty 
Fee").

5.3 For the purposes of determining the .royalties to he paid,
"Gross Sales" shall mean the total selling price, of all services and 
products and all income of every o.ther kind and nature related to the 
.Coffeehouse, (incl.udlng, without limitation, income, related tO catering 
and, delivery activities;, and. any sales or orders of beverage/food
products or preparation services provided from or related tO' the 
Coffeehouse), whether' for cash or credit and regardless of Collection
in the case of Credit,. In the event, of a qa.sh shortage, the’ amount of
Gross Sales shall be determined based on the records of the electronic 
oas'h register system and any cash shortage shall not .be .CO,nsidere.,d in 
the determination,. Gross. Sales, shall not include the following:

A. Receipts frOm the operation of any public telephone
installed .in the Goffeehouse.,. or' products . 'from vending .maGhines 
located, at the. Coffeehouse,, except for any amount representing 
Franchisee's share, of such revenues.;

B,. Sums representing sales taxes collected directly from 
Customers, based upon, present Or fiuture laws of federal, state or 
local governments;, collected by Franchisee, in. the operation of, the 
Goffeehouse, and, any pther tax, excise or duty which is levied or 
assessed against Franchisee by any federal,, state,, municipal or local 
authoblty, based, on sales of specific merchandise sold at or from the 
Goffeehouse,, provided that suCh taxes are actually transmitted to the 
appropriate taxing authority;

G., Returns to .shippers or'.manufacturers; and

D., Proceeds from isolated 'Sal.es of trade fixtures not 
constituting' any part of Franchisee's products and 'setvice.s offered
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for resale at the Cof‘feehouse nor having any material eff.eet upon the 
ongo:ing operati®h of the Coffeehouse required under, thl's Ag.re'emeht.

5.3.1 FranGhisor; may, from time to time,/ authorize, in 
writing^ .Gertain other itemsi to be excluded from Gross .Sales. Any 
such permission ’may be revoked ot withdrawn at an.y time in .writing by 
Franchisor in its dis.cre.tion. In addition to the foregoing, the 
following are included within the definition of "Gross Sales" 
desoribed except as noted below:-

(.1) The full value of meals furnished to- Franchisee's 
employees as, an incident to their employment, except that the value of 
any discounts extended 'to such employees may be credited against Gross 
Sales during the reporting week in which the meal.s Were fdrnished for 
the purpose of determining the. amount of GtOs.s Sales upon which the,- 
Royalty Fee is idue; and

('2). All proceeds from the. sale of coupons, gift, 
certificates or vouchers;, provided that at the time such coupons, 
gifts certificates Or voUchefs are redeemed the retail price thereof 
may be credited against Gross- Sales during the r-eporting week in which, 
such coupon, gift certificate on voucher- is redeemed for the purpose 
of determining the amount Of Gross Sales upon which the Royalty Fee is 
due.

5.4 Royalty Fees are hue and payabie on the Wednesday of each 
week ("Payment pate-'), relating to the, week ending on the preGeding 
S.unday. Efanehi.see shall remit Royalty Fees-, AdvertiSihg Fees and any 
Other monies owed to FranGhisor under this' Agreement via electronic 
funds transfer or other comparabl.e means-. Franchisee shall comply 
with the .prOGedut.es .established by Franchisor and/or to perform such 
acts and deliver and execute; the Authorination to HOnor Charges Prawn 
By and Payable TO Tom N Toms Franehise.-, LLC including Checks and 
Electronic Transfers (Exhibit "H"). and any other documents as may be 
necessary to’ assist in or accomplish such electronic method of 
payment.

In the event any e.le.ctronic funds transfer is not hono-redi by' 
Franchisee/ s bank for any reason. Franchisee shall be responsible for 
that payment, plus a service charge applied by Franchisor and the 
bank, if any. Franchisee shall,, at all times throughout the term o-f 
this' Agreement, maintain -a minimum balance of Five- Thousand BOllars 
($5,0:00.00) in FranGhiseefs bank, acOount against which such electronic 
funds transfers shall be drawn for the. Coffeehouse, operated, under this 
Agreemeht.

5.5 iROyalty Fees Or any and all other payments provided for in 
this' Agreement not received by Franchisor within, three .(,.'3), days of the 
Payment Pate shall be subject to inte;rest Oh a daily basis at a rate 
equal to- two perceht (,.2,%.j per month, or the then highest legal rate, 
whichever is less-.
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5.6 Acceptance By Franchisor of the payment of any Royalty Fee
O'r' any and. all other payments provided for in this Agreement shail not,
be conclusive or bindingi on Franchispr wi.th respect, to the accuracy of 
such payment until two .(,2,) years after the effective date o;f 
termination Or non,-renewal of this Agreement. Acceptance of any 
payment on account of Royalty Fees or any and all other payments 
provided for in thls^ Agireement does not constitute, any waiver of 
Franchisor's rights under Article XVIII below.

5.7 Payment Securi.ty Deposit,. To secure, Franchisee-'s future
payment obligations for equipment,, products^ and/or materials that 
Franchisee' purchases from Franchisor or Franchisor's affiliates as 
well as any other amounts dUe to Frahchisor or Rranchisor's- affiliates, 
Franchisee fS' required to deposit ,$1,0,, 000 with EranchisOr, on signing 
the lease. Eranchisee acknowledges that Franchisor can, at its sole 
discretion, apply all, or portions,, of this dep..o.sit to, pay amounts not 
paid as and when due from Franchisee,^ Franchisor is also authorized, 
to deeiuGt fees from this deposit for any damages Franchisor incurs
from Franchisee's breach of any agreement signed With Franchisor. If 
Franchisor actually deducts eby amO.unt from this deposit, Franehisor 
shall .promptly notify Franchisee in, writing.; at which, time Franchisee 
must replenish the deposit back to $;i0,000:. Franchisor shall refund 
the balance' of any payment security deposit,, without .any interest, 
within seven (7) days from, the termination or expiration of this 
Agreement.,

5,. 8 Franchisee.'s obligations for the full and timely payment of 
the Royalty' Fe,es and all other amounts provided for in this Agreement 
shall be absolute, unconditional and fully earned by Franchisor, 
except in those instances where Eranchisor is in breach under this 
Agreement and has failed to, cure: such breach although obligated to do 
so. Franchisee shall not delay or withhold the payment of all or any 
part of the' fees for any reason, put the fees in escrow, or sef-off 
•s'ame; against any and all, claims, or alleged claims Franchisee^ may 
allege against Franchisor.

ARTIC^ VI
TRAINING AND COMMENCEMENT OF BUSINESS

.6'-. 1 During ■ the time period' prio'r tO' Starting construction, of 
Franchisee's Goffeehouse-, but not less than one 'month prior ther-eto.. 
Franchisee shall attend Franchisor's initial training program, which 
shall be conducted at Franchisor's headqua'tt,ers in Los Angeles.., 
Galifbrhia or at another location designated by Franchisor, and 
Complete' the traininq program to Franchisor's; satisfactipn. Franchisee 
shall be responsible, for all travel and ,living expens.es Which 
Erahchisee and Franchisee' s . manager .incur in connection with the: 
initial training program. ;Dur.in,g the braining program, Fran'chisee 
shall receive instructiOh, training and education in the. operabi.bn ;of 
the eoffeehouse and indoctrination into the System. Such training
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program Phall include, but not be limited to, ihstructing Franchisee 
in the preparation and snle of Franchisee/ s proprietary Menu Items., 
the Eroducts and quality control techniques and procedures;.

6.. 2 Franchisee shall attend such periodic, refresher and 
supplemental training programs or meetings at such locations as 
Franchiso.r may from time, to time^ dir-eot.. All expenses of Franchisee 
incurred in connection with att.endanGe at any such refresher or- 
suppiementai training programs, or meetings shall be borne solely by 
Franchisee,.

6.. 3 At all times during the term of this Agreement or any
te'ne.wal there,of> Franchisee: shall have a supervisor managing the'
operation, of the Goffeehouse who has successfully Gompleted. 
FranGhlsor's training program and is. able to operate, the Coffeehouse 
in accordanee with this Agreement and Eranchisor's standards.

ARTICLE VII
OBLIGATIONS OF FRANCHISOR

7.1 In order to assist Eranehisee; in Gonstructing Franchisee''s 
Coffeehouse,, Franchisor shall furnish to Franchisee a set of prototype 
or proto-style plans and specif icat ions for a typical Coffeehouse,, 
including requi'.rements £ot exterior and interior de'Sign,, layout,

,equipment hhd sign placement and, decor scheme, all as irtcluded in the 
iSystem..:

7.2 Franchisor shall assist Franchisee in Franchisee's 
seie,ction of' and contracting with appropriate architects, engineers, 
contractors,, and subcontractors for construction of all leasehold 
improvements 'at Franchisee'' s Coffeehouse in accordance with the plans 
and specifications: prepared by Franchiseei's architect.

1.2 Franchisor shall make, available to Franchisee any' further 
asiSistance that Franchisor may' deem is' required, based on the 
experience and judgment of Franchisbr, in pre:^opening, opening and 
initial business operation of Eranehisee'^'s toffeehouse;, whi.ch 
assistanc.e shall, conform to that furnished to other existing 
;fr,anchisees as further defined in the Gonfidential Operations Manual,,, 
franchisor Shall haye the right' to determ'ine the time or times .at 
which such assistance shall be available to FranGhisee.

7.4 franchisor shall make available to EranGhisee a grand 
opening advertising program and ongoing local marketing programs for 
franchisee''s, use.

7.5’ Franchisor shall maintain an advisory relationship with 
Franchisee, including ongoing telephone Gonsultat'idn to aid in the 
proper and effective operation of the System, the :frequency and 
duration of which shall be in the sole discretion of Franchisor in
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accordanee with Confidehtiai Operations Manual. Such operating 
assistance may consist of adyice and guidance with respect to:

A,.
Coffeehouses;

Methods and gperat’ing procedures utilized by

B., Additional leverage arid food products and. services 
authorized for sale by Coffeehouses;

G.’ Selection,^ purchasing, and preparation of: beverage and, 
food products, beverages and other approved products, materials'' and 
supplies; and

D. the establishment and operation of adminisitrative,, 
bookkeeping, accounting, inventory control, sales and general 
operating procedures for proper ioperation of; Coffeehouses.

7.6' Franchisor ot' its designees or agents shall, visi.t ahd 
inspect;, from time; to time. Franchisee's Coffeehouse and evaluate the 
proper- execution of the System, and confer with. Franchisee and 
Franchisee;-'s emplo,yeeS‘ in order to. assist in the proper busineSis 
Operation of :Ffanchisee's Coffeehouse in aecordance with Confidential 
■Operations. Manual,. Franchisor' or its designees or agents Shall have 
the absolute right to make inspections at such times and fregUenGies,, 
during normal business hours;, as Eranchisor may determine:,. Franchisee 
will cooperate with Franchisor's representative in such inspections, 
render such assistance to them as they may reasonably request and 
immediate'ly GO.rreet any failure to comply with the $ystem and this 
Agreement as brought to Franchisee/s attention by such representative.

'7.7 Franehisor shall use its reasonable efforts to require 
maintenance of high and uniform' standards in the execution o-f the 
System at all Coffeehouses ufilizing the System, in order to protect 
and enhance the reputation Of Franchisor' and its Marks,

7i,8 .In order to insure, that the distinguis'hing' characteristies 
of the System are uniforffily maintained. Franchisor may from time to 
time, establish standards for certain propirietary beverage/food items;, 
products;, equipment, commodities and Supplies to be used by Franchisee 
in the execution of the System and may, in conjunction therewith,, 
develop new proprietary beverage/food items, products., pEogramS. and 
develop- new equipment .and new techniques which Franchisee shall be 
'required to use and/or puEehase in the operation of Franchisee's 
Coffeehouse. The purchase of any new required equipment will not 
materially iner'ease the economic burden of FEan'chiSee-

7.9 Neither Franchisor's approval of a specific location for 
Eranehisee's Coffeehouse, nOr any other service provided by Franchisor 
pursuant, to this Article Shall be- deemed a representation, warranty or 
.judgment by Franchisor as to the .likely success -of Franchisee's 
Coffeehouse at such location, or as to the; relative desirability of
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such location in cbmpaMsoh to btheriS that might have been, available 
to Ftahchisee,.

ARTICLE VIII
OBLIGATIONS AND DUTIES OF ERANCHISEE

8.1 'Franchise.e shall make any grand opening' advertising 
expenditures as, :may be required by Franchisee'' s landlord or by the 
terms of Franchisee's lease or sublease.

8..,2 Erahchisee or a designated and approved, rtiariager, shall, 
during the term of this: Agreement and an,y renewal thereof,, devote full 
time, energy and best efforts to the management and operation of 
Franchisee' s Coffeehouse, except as otherwise a.pprOved in writing by 
Franchisor, including,; but not limited to, keeping the Coffeehouse' 
operating and' open business at the, times specified in the
eonfidential Opefatiohs Manuals or as required, by FranGhisee's lease 
or s,ublease.

a..3' At all times, F-ranchisee' shall maintain, at FranGhisee's 
O.wn expense the interior and exterior of Fmanehisee's Gof'f'e,ehouse: and, 
all, fixtures, furnishings,, signs and equipment, in the highest degree 
of cleanliness,, orderliness,- sanitation and repair, as determined, by 
Franchisor,. Franchisee shall make' no material alteration,, addition, 
replacement or, improvement in ©r to the interior ot exterior of the 
Coffeehouse without the prior ,written consent of Franchisor,, except 
that Franchisee shall be required to .periodically renovate, re'furbish, 
and update Franchisee's Coffeehouse so that it is in substantial 
conformity with Franchisor's then-Gufrent Goffeehouse design; which
renovations shall not place: an excessive economic burden on,
Franchiseer. Such equipment shall include-, but nOf be: limited to,- a 
computerized cash register' system, designated by Franchisor,

8.4 From time: to time. Franchisee will allo.w Franchisor, to
obtain, and take samples of ingredients:, products and supplies from
Franchisee's Coffeehouse fOt' testing by Franchisor in order, to assure 
that Franchisee complies with Franchisor's reasonable standards and:
spe cifications.

8.5 Francnisee will maintain a high moral and ethical standard
in the Operation and conduct of Franchisee's Coffeehouse so as to 
create and, mainitain goodwill amon.g the public: for' the :name "Tom N 
Toms" or "'Tom, N 'TOms COff.ee"' and s.upervis.ei and, evaluate the
performanee of its staff to insure that each renders competent, 
efficient and quality service to the general publiC;,.

8:.,6- Franchisee recognizes that it is., essential to. the proper 
marketing ©f the Coffeehouse, and to the preservatipn and promb.ti’dn of 
its reputation and 'acceptance by the public at large,, that standards 
of quality be maintained.. As part of the consideration for this 
Agreement, Franchisee 'will at all times sell to retail e.ustomers only.
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or offer for sale, to retail Gustomers only, only those^ products and 
services that meet the reasonable specifications and standards: from 
time tOi time approved in writing 'by Eianchisor, as permitted under 
this 'Agreement,, and as permitted und’er .the lease, or sublease:. In 
furtherance thereof;. Franchisee shall be required to purchase only 
from, FranGhisor or' its designee any Trade Secret Food Products and
Proprietary :S,ystem Assets,, comprised of cer-.t-ain titchen equipment, and 
instruments which are, proprietary in nature' and, unique to the 
Coffeehouse, that are specified by Franchisor from time to time.

8.7 In GonneetiQn with the " Operation of Eranehisee'^ s
Coffeehouse, Franehisee is required to purehase certain paeicaging 
supplies, paper goods and other product se.rvice items for the. 
preparation, and service of the Products which hear any of the; Marks 
.(’"Branded Products!"),. In, addition to the Trade Secret Food products. 
Franchisee shall be required, to purchase from. Fran'chlso.r,, its deSignee; 
Or Erandhisor-approVed vendor any Branded Products at then-current
prices estabiished from time to time-i Franchisee is also required tO 
purehase certain types;, models and brands of equipment, fixtures and 
furniture, which are not specified as a Propfietary System Asset, as 
provided, in. the Confidential Operations Hanual ("System Items"), from 
Frahchisor:, its desi.gne.e- or Era,nehi'sor-a,pproved vendor. in the event, 
that Franchisee desires to purchase any Branded Products or System 
Items from sources' Other than. Franchisor., its designee: or Franchispr- 
apptOyed vendor. Franchisee shall, so request in writing, specifying' 
the i.tem, or product Franchisee .desiresi to purchase from another source 
not already approved by FtanchisOf, including samples, speeifications 
and sufficient information on the source to enable EranchdsOr fO' 
determine' whether the. i.tem or product mee'ts' with Franchisor's quality 
assurance requirement's and speCifiGations., Upon s-ubmission, of the
requested information, to Franchisor, Franchisor shail conduct is
evaluation, taking into consideration the product quality, delivery 
frequency and reliability, service standards- as' well, as financial 
capability and credit of the identified supplier'. !Franchisor shall 
charge a reasonable fee to Frahchisee for conducting this evaluation., 
Franc^iisot shall conduct its, evaluation and advise Franchisee in 
•writing of its decision, within thirty (3'0) days from the: date on which 
Franchisor received' the requested information and materials sufficient 
to commence its evaluation,. Franchisor and Franchisee acknowledge 
that Franchisor has no' obligation to approve any r,eques;t for a .new 
supplier,.,/ product or item,, but. that Franchisor' shall not unreasonabl.y 
withhold i,t;s approval in this proce.ss,.

8.8 In connection with the operation of Franchisee's
Coffeehouse, Franchisee iS. required to purchase certain Other 
.beverage/food products', beverages and other similar products and other 
items offered for consumption to the retail purchaser as set. forth in 
the Confidential Operatiohs Manual., Franchisee's obligation under this 
section 8.8 shall be satisfied so long ,as Etahchlsee purchases the 
stated, products from sources of supply approv.ed by Franchisor,: subject 
to the same meeting the strict spe.cificati.ons' of Franchisor whiGh may 
be 'Chahg.ed, modified or updated from time to time;,. Nothing: in this
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Agreement shall be construed as an attempt to unreasonably limit the 
sources from which Fra;nGhisee may procure such beverage/food products, 
beverages, products and other similar items, Ratheri, Franchisor 
intends that such items conform to FEanchiSor's strict standards and 
strict, specifications o.f Gonsistent quality and uniformity. Nothing 
contained in this Agreement shall !b,e deemed to require Franchisor to 
approve ah inordinate number of suppliers' of a giyen item which, in, 
the reasonable judgment of Franchisor,, would result in higher costs 
generally' to Franehisee or prevent effective and eGondmical
s.hpervisiOn of suppliers ty Franchisor. Requests for approval of 
additional, suppliers of hon-Trade Secret Food Eroducts or non-Branded. 
Products Shall be in Writing and, )Shall, contain such information as 
Franchisor may .reasonably request- FtanChisbr shall charqe: a
reasonable, fee to Franchisee for’ cdnsidering requests for approval. 
Franchisor shall,, within thir.ty (30i) days„, notify' Franehisee' Whether 
or not such proposed supplier is approved- Franchisor may impose 
limits on the number of Suppliers for any beverage or food item used 
or served by the Coffeehouse.,

8;.'9 Franchisee acknowledges that in purehas.ing or. leasing 
supplies, equipment and/or materials from. Franchisor or from suppliers 
approved by Franchisor, FRANCHISOR EXPRESSLY DlSGLAIl^ ANY WARRANTIES 
OR REPRESENTATIONS AS TO THE CONDITION OF SAME, INCLUDING WITHOUT 
LIMITATION, EXPRESS OR IMPLiED WARRANTIES AS TO MERCHANTABILITY OR 
FITNESS FOR ANY INTENDED PURPOSE. FRANCHISEE AGREES TO LOOK SOLELY TO 
THE MANUFACTURER OR SUPPLIER OF SAME FOR ANY REMEDY OR LIABILITY IN 
THE EVENT OF ANY DEFECTS THEREIN.

8.10 Frenehisee shall hot,, during the term of this Agreement or 
thereafter, communicate,, divulge, or Use for the benefit of any other 
person, persons^ partnership, association or corporation any 
confidential information, knowledge:, recipes^, bever-a'gef/food 
.preparation methods, or know-how concerning, the pethod'Sj of 'Operation 
of the business franGhised under, this Agreement which may be 
communicated to Franchisee, .or of which Franchisee may be apprised, by 
virtue qf Franchisee's operation, under the terms Of this Agreement. 
Franchisee shall divulge such contidential information ohly to s:uch of 
its employees as must have addess to it in order to operate the 
Coffeehouse- Any and all information/ knowledge and, know-how,, and 
other data which Franchisor designates, as confide'ritial,, shall be 
deemed confidential for purpose's of thi§ Agreement,, except information 
which Franehisee can derndhstrate came, to .Franchisee-' s attention prior 
to disdlo.sure thereof by Franchisor,; or which, at the time of 
disclosure by Franchisor to Frandhisee,, had become ,a part of the 
public domain, through publication or Gommunication by others; or 
WhiGh, after disclosure to Franchisee by Franchisor,, becomes a part of 
the public domain/ through publi.cation. of communication by others,,.

8,. 11 Franchisee shall only sell or offer for sale such products 
aS' described in the prime lease, and Frandhisee must, obtain 
Franchisor's written appro'yal for all contemplated menu changes and
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all additions to; and/or deletions of ibeias sold in Eranchisee's 
eoffeehouse.

8il2 Eranohisee shall comply wiith, all the terms, -.conditions, 
requirements,, coyenants and agreements set forth in this Agreement, 
and ahy rehewals thereof^ and supply Franchisor wi.th such information 
(in addition to- that otherwise proyided for in this Agreement) as may 
be reasonably requested by Erahchisor.

8.13 Franchisee shall use a standard mehu and :menu format as 
required by Franchisor. Franchisee may employ any reputable printer to 
reproduce. Eranchiseets- menus using Eranchisor-'s format and 
specifications. This provision shall not constitute a license of any 
copyright or tradeinark t:o the prospective printer of such menua. Any 
changes in the menu used at the; Coffeehouse shall be a.pproved in 
writing by Franchisor prior to use. At Franehisot's .discretion the; 
standard menu format may contain advertising reference to. other 
Coffeehouses,

8.14 Franchisee shall promptly pay when due. all taxes levied or 
assessed, including,, without limitation, federal income taxes, sales 
taxes, unemployment taxes and all indebtedness to Franchisor incurred 
by Frarichisee in the conduct of the business licensed by this 
Agreement.

8;..15 Franchisee shall comply with all federal,,, state and local 
laws,, rules and .regulations:, and shall timely obtain any and all 
permits, certificates,, or licehses necessary for the full and proper 
conduct of the: busiheas licensed by -this- Agreement, including, without 
limitation., operation, licenses, licenses- -to db b.usines.a and' fictitious 
name: registration.

8.16; Franchisee shall notify Franchisor, in writing, within five 
(5) days of the commencement of any action., claim,- suit or proceeding, 

■and of the issuance of any order, writ, injunction, suit Or 
proceeding, award or decree- of: any court, agancy ot other governmental 
instrumentality which .may adversely affect the operation or financial 
condition of the Coffeehouse.

8.. 17 Franchisee, shall not pledge- Frahchisor's credit or bind, 
Franchisor- to- any obligation, nor shall .it hold itself out as .being 
author,iced to do so.-

■8.18 .Franchisee shall require all personnel employed b.y 
Franchisee to wear standard, .related uniform.s and attire, during 
business hour's in order to further enhance :FranGhisor's product, and 
fbrmat.- Franchisee shall be permitted to purchase: such uniforms, -and 
.attire from m'anufaeture-r.s or distributors’ approved 'by Franchisor, 
which uniforms and attire must be in strict accord with Franchisor's 
design and other specifications;.
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8.1,9 Franchisor and Er-aneddsee understand and agree that the 
operation o.f the GO.f feehouse., maintenance of its premise,s and 
equipment., conduct and appearance of its personnel., .and the‘
preparation and sale of products therefr.Om are ail regulated by 
governmental statutes and regulations i To this end,, Etanehisee owes 
an obligatidn to the patrons of Eranchisee''s Cof feehoUsei, Eranchisor , 
and to Franchisee, to fully and faithf,ull,y comply with .all those 
applicable’ governifig authorities.. If any- product dispensed at 
Franchisee's Goffe,eho,use evidences adulteration, from the Standards, of 
Franchisor's Menu Items,, or is in violatioh Of applicable law or* 
regulations, or in. the event such items., premises., equipment, 
personnel Or, operation of the Goffeehouse fail to be maintained in 
accOrdanG.e with the governmental requirements referred t,o above,. 
Franchisee shall immediately notify Franchisor and provide all 
relevant information requested b,.y Eranchisor, close Eranchisee's 
Coffeehouse,, terminate selling operations at the Cp.ffeehouse, destroy 
all contaminated or adulterated, products and eliminate the source 
thereo.f, and remedy all unsanitary Gonditions present., reopening fOf 
business only after Eranchisor's inspection and provided that 
laboratory analysis from samples obtained fOr that purpose by 
Eranchisor evidence a compliance with the applicable, governmental 
requirements and, with the .standards of Etanchisor, If Eranchisee 0,r 
any of Erafiehisee's .agents or employees fails or refuses bo comply 
with all of the above remedial measMres. or in the event of any 
repetition Of any adulteration or palming off .or failure of sahitation 
in the Coffeehouse:

A. Eranchisee shall, pay the costs and expenses', including 
attorneys' 'fees, of both parties, incurred in enforcing the- provisions 
of this Subsection or any provision Of this Franchise Agreement in 
obtaining Franchisee's COmpliahce with the Agreement. The remedies 
set forth in this paragraph are in addition to and not in substitution, 
for those set forth in Article XXI.II of this Franchise. Agreement.

:B,. Ih furtherance of the foregoing,.,. Franchisee muS.t 
submit copies of all health, sanitatiOh or Other regulatory agency 
.inspection reports to Franchisor, iitunediately upon receipt thereof,.

B.,,.'2'0' Frahehisor' may, from, time to time, conduct market res.earch 
and, testing to determine consumer trends and the salability of new 
beverage/food, products ..and, services,. Franchisee will cOo.perate by 
participating in .Franchisor's market research, programs, test marketing 
new beverage/food products' and serviGes ih the Goffeehouse, and 
providing Franchisor w-lth timely reports'. and other relevant 
•information regarding such market research. In connection with any 
such test marketing-. Franchisee shall purchase a reasonable quantity 
of the tested products and effeGtively promote and make a reasonable 
effort to sell such products..

8.2,1 Frahchise.e shall, be absolutely prohibited from .having any 
vending machines., lottery games or games of chance=, newspaper racks,, 
juke boxes, gum Of Candy machlhes., games, pinball machines, pay
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telephones, video games, rid'es or other mechanical or' electronic: 
devices installed or, operated at the: Coffeehouse..

ARTICLE IX
ADVERTISING AITO PROMOTIONAL ACTIVITIES

?.,1 ReCogni.Z'ing the value of marketing and the imp.ortarice of 
the, stahdar.di:za,tion of .promotionsi .and public relations.' programs: to the 
furtherance of the goodwill and public, image: of the System and the 
Marks., Franchisee will contribute to a system-wide advertising and 
promotional fund (the "Fund") pn a weekly basis during the term of 
this Agreement an amount Eranchisor determines that will not exceed 
two percent {2:%) of Franchisee:'s Gross sales .

9.2 The: Fund will be, maintained and administered as follows:

9 .t2.1 Franchis.ee .will contribute to the. Fund weekly !by 
electronic transfer (as speeified in the, Confidential ©perations 
Manual) based on Franchisee's. Gross Sales: for each preceding week, 
puring arfy period of business interruptign, Franchisee Will continue 
to make weekly contributions based on Franehisee's average weekly 
payment during the eight (80 week period immediately preceding the 
period of .business interruption.

9.2.2 Any Frahehisor-owned Tom, ;N Toms, Cof f eehous:es: will make 
contributions to; the. Fund on a basis at least equal to that described, 
in Seetidn 9..1.

9.2.3’Franehisor will direct all advertising artd promotional 
programs;, with the sole discretion of approval over agencies, 
spokespersons, creative eonCeptsl, materials., and media placements and 
.allocations used- in the programs. The Fund will estabiish and 
maintain an on-line presence. Frauchisee agrees: that the Fund is 
intended to maximize general public recdghition and acceptance- of the 
Marks for the behefit of the .System, and that Franchisor and its 
designees undertake hO obligation in administering the Fund to make 
expenditures for Franchisee that are equivalent or proportionate: to 
Franchisee's contributions:, or to ensure that. Franchisee, benefits 
directly or pro rat!a from the placement of advertising.

9.2.4.:Fr,a,nchisee agrees that the Fund may be used to meet 
the CQstS' of researching,, preparing, maintaining;, administering, and 
directing advertising and promotional materials and, 'programs 
(including the costs of preparing and eonductlng television,, radio-^ 
magazinef, newspaper, direct mail and coupon advertising campaigns and 
Other public relations aGtivities; employing advertising agenGies:; 
providing a tdll-free number for prospective customers to call for 
refe-rral, purposes.; and, providing promotional brochures and other 
m.arketing materials to franehi.seds in the System) . All sums 
contributed to the Fund will be maintained in a separate account from
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Franchisor's general fund's and will nod be used to, defray Franchisor's 
geheral pperatihg expenses, except for reasonable administrative costs 
and bvefhead incurred in activities■related to the administration or 
direction of the. Film'd up to fifteen per-oent (,.15'%') ..

5If Franchisor spends, less than the total of ail 
contributions to the Fund during any fiscal :ye,af, it has the right to 
retain, those, eontrlbut-io'ns fo.r use in subsequent years.. .if Franchisor 
spends more than the contributions accumulated in the Fund during any 
fiscal year. It will, have the .right to .receive from the: Fund 
reimbursement or credit during the same or subsequent years to the 
extent of the excess, expenditure.

9.2.6 An unaudited summary report on the: operation of the 
Fund wiill be prepared annually and will be made available to 
Franchisee, oh request ninety ('90') to one hundred twenty (120.) days 
after fis:cal .year end.

9.2-. 7 Although the Fund is intended to be of perpetual 
duration^ Franchisor 'retains the right to: terminate the Fund. The
Fund will not be terminated, however,', until all contributions ha.ve 
been used for the' purposes described above or returned to contributors 
on a pro rated basis.

9.2.8; Franchisee, au.thorlzes Franchisor' to collect, for 
remission to the Fund, any advertising or, promotional monies or 
credits offered by any supplier based, upon Franchisee's purchases. Any 
advertising or promotional monieS' or credits Franchisor cdllects, from 
any supplier based upon Franchisee's purchase's will not be credited 
toward Franchisee's required Contributldn to the: Fund.

9-,. 2.9 Franchisor may establish an advertising council of 
franchisees,. If established, the. GouhCil will advise Franchisor ,on
advertising policies.,, an.d Franchisees' will, elec'.t the members of the 
council.. The Council will be advisory and have no operationa'l or 
decislo'n-iliaking power,. The .council will operate under its own by­
laws, !hut, .Franchisor will have the right to .change or dissolve the 
council..

9't. 3 Franchisee :must obtain and. maintain ,a bold, listing in the 
White pages director;y' (or equivalent) servicing Franchisee's area 
under the name ''Tom, N Toms" or' "Tom N Toms' Coffee" Of any' other name 
designated by Franchisor. If other Tom N Toms Coffeehouses are
located nearby. Franchisee must partiGlpate in any local advertising
cooperative that Franehisor establishes or. causes to be formed. If 
.FrahChisor requires Franchisee's participation. Such participation 
may involve, for example,., paying a prp rats share of: the cost of 
yellow pages advertising (or equivalent) placed on behalf of
Frandhisee and other Tom N Toms Goffeehouses., If no other Tom N Toms
Coffeehouses are, located nearby,, Fr,anChi,s,ee must maintain a display 
advertisement^ in a form Franchisor specifies', in the' local yellow 
pages. di-rcetOry (Or equivalent) i The cost of Franehisee's white pages
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and yellow pages advertising (or equivalents will be borne by 
Franchisee,, ^ranchis'ee .may hot so.licit business, through the use o,_f an 
800 (lOr other, toll-free) number, direct mail or other advertising 
method without Franchisor's prior written consent.

9'..,4 Franchisee must Siubmit to Franchisor,, for its .approval,, all 
materials to be used- for local adyertising,., unless they have been 
approved before or they consist only of materials Eranehisor provided.. 
All. materials containing the Marks must, include the: designation,
trademark ™, registered trademark ®, service mark copyright ©,- or 
any other designation Franchisor ispecifies. If Franchisee does not
receive wri,tten or oral disapproval of any materials submit:ted within 
ten (10)' days: from the date Franchisor reGeives the, materials, the 
materials are. deemed approved. Franchisor' :may require Franchisee to 
withdraw a-nd>-/'or- discontinue the use .of any promotional ma-berials or 
.adyertising;,, even if previously approved:, Franchisor must make this 
requirement in writing, and Franchisee will have five (5,j days after 
receipt of Eranch-isor's notice to withdraw an’d/or discontinue use of 
the materials or advertising. Franchisee must include in any 
Signlfi.cant display advertisement?/ and in marketing materi'als for' the 
Coffeehouse;, in conformahce with standards in the Confidential 
Operations Manual., a noti.ce that the, Cbf'feehpuse. is indi.viduall.y owned 
and operated. Subject to any legal restrictionsv Franchisee also must 
display or make availablei, in the reception area of the Cofteehbuse!, 
-marketing materials intended for general .customers that Franchisor may 
provide to Franchisee: from, time to time.

9.5 Franchisee aeiknowledg.es and, agrees that FranChispr will own 
all .righ.ts to and interest in each telephone nuitibe-r and telephone 
directory listing used by Franchisee, that is ass.ocia-ted in, .any manner 
with Franchisee's Coffeehouse a-hd/or with any Mark ("Telephone 
Listing''^ . Franchisee acknowledges and agrees that all goodwill 
arising from or in connection with the use of eaCh Telephone Listing 
will inure to Franchisor's benefit,. Eromptly after the exp-irati.on, 
termination, repurehase or transfer of the franchise', and at 
■FranChise,!e's own expense,, Franchisee, will '.notify all. telephone, 
companieis' with whom Franchisee has' aily Telephone Listing ..and di.reet 
them to transfer the Telephone. Listing to. Eranehisor or to any 
person (s) Franchisor designates--, and Franchisee will .execute any and 
all documents necessary to, complete these transf er (s;) ., Upon the 
execution of this Agreement, Franchisee will sign a telephone transfer 
consent and authoricatio-n, in a form substantially Similar to Exhibit 
G-, granting Franchisor the authority to change,, transfer or terminate 
.Franchisee''s Telephone Listing C:s) on Franchisee's behalf. Fr,an'chis;o:r 
will use this authorization only if Franchisee doe'S' not comply fully 
with this Seetioh 9.5 after the expiration, termination, repurchase or 
trans.fer Of the franchise.

9.6 Ftanehisee shall not maintain a. World Wide- Website or 
otherwiLse main,tain a presence or advertis.e on the Internet of any 
other public computer network in connection with the Coffeehouse- 
without Fra-nGhisOr'':S prior written, approval,. Which Franchisor may
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with'ho'ld for any reason or for no reason., Ffahchisee, will submit to 
Franchisor for approval before, %s^e, true and correct printouts of all 
Website pages Franchisee proposes to use in FrancMsee;^ s Website in 
connection with the: Coffeehouse-, Franchisee understands, and agrees 
that Franchisdr's right of' approval of all such Wdb materials is 
neGe.ssifat.ed, by the fact, that such Web materials’ will ihC.lude and be 
inextricably linked with, Franchispr's Marks. Franchisee may only use 
material which Frahchispr' has approved. Franchisee's Website shall 
conform to all of Franchisor's Website requirements,, whether set forth 
in the Confidentiai Operations Manuals or otherwise. franchisee 
agrees to provide. ' all hyperlinics: or other links that Franchisor 
requires,. If Franchisor grants approval for a Website, Franchisee may 
hot use any of the Marks at the: site except as Ffahchisor expressly 
permits:. FranGhis'ee may not post, any of Franchisor's proprie,tary, 
confidential or copyrighted material or information on Franchisee's 
Website without Franchisor's prior written consent. If Ffahchisee 
wishes to, modify the approved site, all proposed modifications must 
also receive FranGhisorts priof written approval. Franchisee
explicitly 'understands that Ffanchisee may npt ,ppst pn Franchisee's 
Website any material which any third party has any direct or indirect 
ownership interest in ({including., without limitation^, video clips., 
photographs,, sound bites,, copyrighted text, 'trademarks Or service 
marks,, or, any other tex,t or image in which any th.i.rd party :may claim, 
intellectual property ownership interasts),. Franchisee will list on
Franchisee.^ s Website any Website maintained by Franchisor , and any 
pther information Franchisor requires in the manner Franchisor
dictates. Franchisee' agrees to obtain Franchlspf's prior written, 
-approval for any inte-fnet domain name and/or home page address.. The 
requirement for Franchisor's prior written approval set forth, in this 
Section .will apply to> all activities On the interne-t or other
communications, network tp be conducted by Franchisee,- except that
Franchisee may maintain, one; or more E-mail addresses and may conduct 
individual E-mail communication wi.thout FranGhiSQr's prior approval -as 
provided above if Franchisee proppses to send' advertising to raul.tiple 
addresses via E-mail.

ARTICUB X
REPORTS TO FRftNCHISbR

10.1 Fra.nchisee shall keep full, complete and accurate bdoks and 
accpunts' in accordance with, generally accepted apcpunting principles 
and in accordance with the System, and Franchisee shall submit to 
franchisor:

A-i G'oncurrently with the payment pf the Royalty Fees, on 
a form supplied, or approved by ffanchisor,, a signed and verified 
statement of G-rpss Sales in cash, credit and/or other charges!, and 
when, FranGhisee is tied: into the cpmputericed cash register system 
such reports shall be transmitbed electronically;
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B. Within sixty (;60) days after the cio;se of each twelve 
('12) month per.iody ah annual profit and loss statement for the^ 
Goffeehousa ,for such year and a balance sheet for the Goffeehouse as 
of the. end of such year, reviewed by ah Independent, certified public 
aGCountant.. Frahehisor ;may randomly select a franchisee dr
franchis.ees who will be required to have ah auditedi financial 
statement, prepared by a certified public acGountant selected by the 
franchisee', but who shall, be.! acceptable to Franchisor,, which opinion 
may be qualified only to the extent reasohably acceptable to 
Franchisor;

G., Promptly when, prepared, a copy of all of, Franchisee'ts
Federal, State and Local tax returns of arty kind or nature; and a 
certificate from. Frahehisee;'s accountant that all social Secu-rity 
payments, taxes and, fees, required to be paid by Franchisee have been 
paid, and that there: is no reason to believe that' Franehisee's
corporate status, if Franchisee is a corporation, has been, impaired;' 
and

D. Such other periodic forms ahd reports as may be 
reasonably preseribed by Frahehisor..

1.0. 2 Franchisee, shall preserve., for a perio.d of .not less than
three (3) years, all accounting records .and supporting documents 
relating to Franchisee' s,, business under this, Agreement..

1.0. 3: Franchis:ee: shall reeo'rdv in a manner .approved and,
designated by Franchisor at the, time of receipt,, all sales Of all
.products sold by Franchisee ' from Franchisee's Goffeehouse; .in a 
computerized cash register of a type designated by Franchisor, or on 
.any other machine or reGOrdihg' devi.ee recommended or approved in 
advance by Franchisor.

1.0. 4. In order to determine whether Franchisee is compl.ying with
this Agre.ement', Franchisor or i.ts. designated agents shall have the 
right, at any time during reasonable business hours, to examine;, at
its expense,, the. boojes, records, cash, control devices, income tax 
returns, bank statements,, sales records of the. Coffeehouse,, and the 
books and records of any CGrporation or parthership which owns the
franchise.. Franchisor shali. also have the* right, at any time, to have
an independent audit made of the books of Franchisee. If an 
inspection pr audit should reveal .that Gross ;Sales and/or payments 
have: been understated in any report to. Franchisor by more than, two 
percent (,‘2%), then .Franchisee shall, upon fifteen (13) days' notice,, 
pay bo Fra’nclatSor the amount understated upc.^i demand, and in addition 
reimburse Franchisor for any and all, cpstS' and expenses connected with 
the inspection or audi-t .(including: without limitation, reasonable
accounting and attorneys' fees-, travel expenses, room and board- and 
compensation of employees or agents of FranChiso.r), . The foregoing 
remedies shall be in addition to any other remedies Franchisor may 
have hereunder or Under applicable law,.

28
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ARTICliE XI
CONFIDENTIAI. OPERATIONS MANUAL:

11.. 1 Er'anchisor ahall lend to Franchisee a eonf iden.tial,
dpeEations manual published by :Eranehisor. (the ''’Corifi^ehtial,
Operations Manual") which shall include, in part, the business 
procedures,, teehnical advice and rules and regulations for operating 
the business.

11.2 Franchisee adK-nowledges and, agrees that::

A. , The Confidential Operations Mahual, is,, and shall 
remain, the property of Franchisor throughout the term of this 
Agreement, any rene.wal hereof and thereafter,;'

B. The eonfidehtiai Operations Manual contains
confidential informatiph which Franchisee will protect as a trade 
s’ecret-, and IfeS less, will cause 'substantial damage to Franch'is,or- and 
other franchisees, although the amount of Such, loss would be
incalculable With ahy degree of accuracy-;

G. Franchisee shall not 'reprint or reproduce’ any portion, 
of' the: Confidential GperatiOhs" Manual for any .reason;- and

D., Upon termination of this Agreement for aiiy reason,,. 
Franchisee will immediately return the Confidential Operations Manual 
-to Franchisor'..

H i 3 Franchisor may reasphably add, to or otherwise modify the 
Confidential Operations Manual,> from time, to time, whenever, it 
considers such, additions: or modifications desirable to improve or 
maintain the standards of the System and its efficient operation, or 
to protect, or maintaih the goodwill asisociated with the "Tom, N Toms" 
or "Tom ;n Toms Coffee" name and Marks, or to meet competition, .provided 
such additions; or modifica.tipns are system-wide, in nature and do not 
substantially inerease Franchisee's economic burden.

ARTICLE XII 
INSURANCE

12.-1 Franchisee,,- at its sole cost and expense-, shall obtain -and 
place with an insurer rated "AAA" in Best's directory who is 
authprized to do business in the state in which Franchisee's 
Coffeehouse is, Ipcatedt, and to keep in full force and effect during 
the terms of this Agreement, insurance coverage on an "occurrence 
basis" naming, Franchis.or-,, its officers, directors -and shareholders and 
any supplier pf Products, and any designated primary and secohdary 
.iessor as co^ins.ured's (such i-nsurahee' policies referred to below 
collectively as "Insurahee"') as follows:'
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A. Broad Form Compreheriaive, General Liability with limits 
Of n'p less than Two. Million Dollars. ($2 ,i00D^ 000;) in ease of' damage or 
injury to one or more persons, including indemnifiGatioh coverage and 
property damage insurance o;f Five Hundred Thousand Dollars' ($.500, OOO) ; 
both of Which shall be, considered primary policies;

B. - All risk coverage on all personal property' covering
Eranchisee''s Coffeehouse and, premises and contents thereof, including, 
without limitation:, all. supplie.s.-, inventory, fixtures, and. equipment 
and business interruption in amounts not less than is sufficient to. 
meet the co-insurance Eequirement's o:f .Eranchisee's< policiesy and which 
business interruption insurance; covers at least six (6) months o;f 
rent, royalties and advertising fees, and contain a replacement value, 
endorsement in an amount, not less than ninety percent (90%) of the- 
replaGement vai.ue thereof, and any loss shall be payable to Franchisor 
and Franchisee .as their interests may appear;

C. : Worker's Compensation and Disability Insuran'Ge as may
be required by law;

D. Products Liability' Insurance in an amount not les.s 
than TWO Million Dollars ($2,0,0.0,000) , which policy shall be 
ccnsidered primary; and

E. , Any other .insurance coverage' a s' requiredi by the State,
Federal or local municipality in which the franchised premises are 
located.

12.2 The; insurance shall cover the acts or Omissions of each and 
every one of the persons who perform services, of any nature at 
Franchisee's Coffeehouse, and, shall protect against all acts of any 
pers'ons' who patroni.ze; the Coffeeho.us.e', ant shall cOntaih ,a waiver of 
subrogation against Franchisor.,

12,3’ Pfior to the opening of Franchisee's Coffeehouse,
Franchisee will deliver to Franchisor certificates of the Tnsurance, 
bo.gether with, the copies, of the actual policies' issued, and will 
promptly pay all premi.ums thereon aS: and when the' same beconte due. 
All policies shall provide that they' are , non-cancelable as- to
Franchisor unless Franchisor reGeive.s at least thirty (30j days' prior 
Written notice of cancellation. Franchisor’ .shall have the: right, but 
shall not be obligated’, to pay premiums due and unpaid by F.ranehisee 
or else to Obtain substitute coverage, in the case of cancellation; 
Any' cost, thereof to. Franchisor’ shall, be, added to the Royalty Fees 
otherwise pa;yable to Franchisor under this Agreement, provided, 
however, that same shall be due and payable to Franchisor by
FranChis.ee within five (5j days: of demand therefor;

12.4 :Fr.a;nchis'or reserves the right to demand that Crahchisee 
obtain Ihs.uranGe from time to time, which is different in coverage,
risks.’, amount o.r. 'otherwis'e from the,, foregoing in order to protect 
fully the parties having, insurable interests in Franchisee's
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Coffeehouse, pEOwided sueh .Ihsufahce is xeasonably common in the- axea 
for similai^ operations,.

12.5 Fr-anehisee shall immediately notify Franchisor, in writing,, 
O.f any' accidehts,, injury, occurrence or claim that might give ris;e to 
a liability or claim against Franchisor or which cOuld materially 
affect Franchisee-'s business;, and is'uch, noti.ce -shall be provided no 
later than the .date upon which Franchisee, notifies Fra-nehisee'-.s 
insurance carrieri

ARTICLE XIII
RELATIONSHIP OF PARTIES; INDEMNIEICATION

13.1 The relationship hetween .FfanGhiSo.r and Franchisee is
strictly that of a franchisor and frahchisee, and Franchisee: shall be 
deemed td he an independent contractor. This Agreement does not 
create^ a fiduciary relationship between FrahehisOr and Franchisee, 
jiO.int venturer,- partnership-. Or age-ncy, and any act or omission of
either party shall not bind Of obligate the; other except- as expressly 
set forth in this' Agreement.

13.2 Franchisee fecGghizes that. Franchisor has entered into this,
Agreement in reliance upon and in, recGgnition of the fact that 
Franchisee will have full responsibility .fO-f thO' management and
operation of the business, and that the: amount of profit or loss
resulting' from th.e opefation of the busines-s will be directly and. 
SO.iely attributable to the performance of, Frahchisee.,

13.3 Except as expressly gfanted in this Agreement, Franchisee
recogni-zes' that nothing contained in this Agreement- shall be ebns.tfued, 
as giving to Franchisee or to any other person o-f entity, any right or 
interest in Franchisor's names, Mafks,, trade secrets, methods, 
procedures of techniques developed by Franchisor and used in the 
System.. Fur-thef, except as, specificall,y set forth in. Article I above., 
nothing contained in this Ag.neement s-hall be: construed as limiting 
Franchisor's right, titie or interest ..in the "T.om N' Toms" or "Tom N 
Toms Coffee" name, Marks, trade secrets, :methOds,, procedures and 
techniques, which are:’ a part of the -.S-ystem O.r Franehisor' S; sole and, 
exclusive right to register, trade secrets,, methods,, procedures and 
techniques., . .

13..4. In -all public record's and prominently displa.yed in 
Franchisee's Coffeehouse and in Franchisee's relationship with tdird 
parties, as well as on letterheads and business forms, FfanGhisee 
shall indicate clearly the independeht ownership of Franchisee--'s 
Coffeehouse;, and that the operations of same are- separate and- distinct 
from' the Operation' Of Franchisor''S busine;ss, .'FranGhisor shall have 
the absolute right to; approve and/or supply any sign displays 
containing the foregoing.
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13i. 5 Eranehi'sor shall have no liability for any sales j use,, 
excise,, .gross receipts', property or other taxes,' whether, levied upon, 
Erahchisee, the Coffeehouse or its assets, or upon, Eranehisdr in 
conhection with sales made,, services performed o.r- business conducted 
by Eranchisee,

13.,6 Eranchisee shall indemnify arid, hold Efanchisor and its 
subsidiaries, affiliates, stockholders, directors, officers, 
employees, agents and a,S,si,gnees harmless ag.ainsf, and to' reimburse 
them for any loss> liability, tSk-es or damages (actual or
consequential;) and all reasdnable cdsts and expenses of defending, any 
claim brought against any of them or any action in which any of them 
is named as a party (including, without limitation,. reasonable! 
accountants'> attorneys' and expert, witness fees, costs of 
investigation and proof of facts? court costs, pthef litigation 
expenses and travel and living expenses') which any of them .may suffer. 
Sustain or incur b-y reason of, arising from o.r in 'Connection with 
Eranchisee;'s ownership ot‘ operation, of .the .Coffeehouse, which is due' 
to Franchisee's negligence./ breach of contract or other civil wrongs., 
unless such loss?/ liability or damage is soiely due to the ne.gligence 
of Franchisor (or any of its: aff ilia.tes,:, i.e., any company
controlling, controlled by, or under common Gontrol with Erarichisdr) 
in iproduCing, handling, or storing .the, 'proprietafy beverage/fo.od items 
sold to Franchisee (provided Franehisdr shall have established that 
Franchisee: inspected such proprietary beverage/fodd it.ems in
accordanee with the procedures set forth in the Confidential 
Operations Manual and could not. .have reasonably discovered the 
adulteration or other defect in such proprietary beverage/food items 
which was the case' of such loss,, liability or damage) . Franchisee 
acknowledges and agrees that any action, of inaction by any third party 
(e.gt., an independent carrier) which is hot an affiliate of Franchisor 
in connection: with handling' or .storing the ■p.roducts shall not he 
attributable to or constitute :negligence of Franehi.SOr.

13.7 Franchisor’ shall indemnify and hold Franchisee harmless, 
against, and to reimburse: Franchisee for,., any loss, l.iability or 
damage (actual or consequential)’ and all reasonable costs, and expenses 
of defending any claim brought against Franchisee or. any aotion in 
which Franchisee is named as a party (including, without limitati.O.n, 
reasonable accountants', attorneys' and expert witness fees, costs :of 
investigation and' proof of facts:, c.duft costs, other, litigation 
expenses a'Od travel and, living exp;enses) which Franchisee, may suffer, 
sustain, or ineuf solely by reason of, arising from or in connection 
with- the ne.gligence. of .Franchisor (pr any Of its, affiliates, i.e., any 
company controlling, controlled by or under common control with 
FranGhisor) in producing, handling or storing the Products, (provided 
Franchisee shall have established that Franchisee inspected such 
Products in accordance with the procedures set forth in, the 
Confidential GperatiOns Manual and could not have, reasonably
discovered the adulteration or Other defect in such Products which wa.s 
the cause of such loss, liability or damage) . Franchisee aOknowiedges, 
and agrees that any action or inaction by any third party :(e>. g. , an
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independent carrier^ which is not an affliiate of Franchisor in 
connection with, harid'ling or Storing proprietary beverage/food items 
Shall n'Ot be attributable tO' or constitute negligeryoe- o,f' Franchisbr.,

ARTICLE XIV
COVENANTS NOT TO COMPETE

14.1 During the term of this Agreement, ot any extension 
thereof,, neither Franchisee, nor any partner, if Franchisee is a 
partnership, nor any shareholder;, if Franchisee is a corporation, 
shall either directly or indirectly for himself or herself or on 
behalf of-, .or in 'conjunction with any other' person, persons, 
partnership, assoeiation or Gorporation, own, maintain, 'engage in, 
participate Or have any interest. In the operation of any enberpris.e 
which is the same .or substantially s'iraila-r -to the .Tom ,N TomS' 
franchise;, or any other business which distributes, produces or sells 
the Menu .Itaits {Wher'e the cumulative sales' of such Menu Items comprise' 
at least 5’G,% Of total sales of such business.) ,. provided, however, that 
this prohibition should not apply to the ownership by Franchisee of 
additional Tom N Toms Cof feebouses.

14.2' For a, period of two (.2':) years following te'rmination, 
expira.tion., or non-renewal of this Agreement, except where the 
termination oceurs due to the fault or action of Franchisor- and hot 
due to. default, of Fran'chisee. ,'o,r any partner,, if .Franchisee is a 
partnership, or any shareholder, if Franchisee is a corporation. 
Franchisee- shall not, e'XCept wi.th respect to the .o.Wn'ership Or 
Operation. :by Franchisee of additional Coffeehouses:

A. Engagei, 'employ Or compensate or seek to employ any 
person who ,.is at that time engaged, operating or employed by or at any 
othe-r coffeehouses, or to otherwise directly' or indirectly induce; such, 
person, to leave employment at any Coffeehouse;

B. Either directly or indirectly fd.r himself or on the 
behalf of, or in conjunction With, any other person,, persons, 
partnership, atsOciatioh or corporation, own,,, maintain, engage in, 
parti.Gipate. in,. or have any interest in. the operation of any 
enterprise which directly or indirectly competes with or is the same 
.or subst'arttialiy similar to the franchise .covered by this Agreement,, 
or which distributes, produces or sells the Pro.^Ucts within the 
"Minimum Area .of Competition-"., The "Miniiium Area of Competition" shall 
be deemed to be .t.hat area Which is within a radius of five (;5) .miles 
from Franchisee's Coffeehouse;, or any other Coffeehouse in operation 
on the; .effective date o.f termination or expiration, whether franchised 
or company-owned.

14..3- If Franchisee fails or refuses tP comply .wi.th any 'Covenants 
Of this Article, even if such, failure Or refusal, is based upon, a claim 
that, the .laws Of .any particular, j.urisdicti.on. excuse such non-
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complianGe,, or make' fche provisions unenforceable in whole or in part., 
and provided that the jurisdiction in which "Franchisee's G.offe.ehouse' 
is located, permitsj Franchisee separ'a'tely cove'nahts and agrees that 
while this Agreement is- in effect and for two ("2) years after its
terminatioh, e-xcept where termination, occurs due to the fault or 
action cf Franchisor and not due to default o.f Franchisee/ Franchisor'
shall have the right to reguire that all sales, made in the: operation,
of any business which directly or indirectly competes' with:; 
(a) Franchisor; (bj, a Coffeehouse;- or (,c) the -System, or which
distributes,/ produces or s-ells any of thei Products (i) .anywhere:, if 
this Agreemeht is then -in effect,- or (ii;)' within the Minimum, Area of 
Competition.,, if this Agreement has been termina.ted,, shall be reported 
to Franchisor. Franchisee agrees to pay Franchisor upon demand, the 
weekly fee of: Five Hundred -Dollars (J^S-OO) -at the times and in the 
manner specified in Article V above,, all without being deemed to
revive, modify or expand this: Agreement/, The covenants; of this 
Article shall survive the termihation or expiration of this Agreement.

14.4. Franchis:ee shall not, during the term of this Agreement or 
after its termination or non-renewal, communicate or divulge to ahy 
other person, persons, partnership or corporation, any information or 
knOwledg.e Concerning the methods o-f, pperation used in a Goffeehouse 
ffanchis-e, nor shall Franchisee diseiose .dr divulge/, in whole or in 
part,/ any trade secrets Q.f Franchisor or its affiliated Companies -or 
subsidiaries.

14.,5 Ihe covenants Gohtalned in, Sections 14.2, 14.3 and 14.4; 
above shall be cohstrued as, independent of any other covenant or 
p-rOyisioh of this Agreement. If all or any portioh of a covenant ,in 
this Article is held unreasohable or unenforceable by a icourt or 
agency having valid, jurisdiction in .any unappealed final decision to 
which FrahChisor is a party. Franchisee expressly agrees to be bound 
by any lesser covenant s-ubsiumed with, the- terms of: such covenant that 
imposes the inaXimum duty permitted by law, as if the resulting 
covenant Were separately stated and made a part of this Article.

,14.6^ Franchisee acknowledges that the foregoing, restrictions are 
reasonable,, are’ hot vague, or indefinite',,, -and are desighed to protect 
the legitimate business -interests of FrahChisOr, and that in the event 
of a breach of eovenants contained in this- paragraph, the, damage to 
Fra-nGhisor would be difficult to ascertain. In. addition to the 
li.quidat.ed damages' payablo to Franchisor as provided, below for. .the 
breach of any or all Of the above, covenants. Franchisor shall be 
entitled to seek inj-uhctive .ahd/'or other' equitable relief against the 
viola.tion of any of those covenant.S,, together with reasonable 
attorneys' fees and costs;.

,14.'7 Covenants GOntaihe.d in this. Article shall be. construed as 
severable and independent and shall be interpreted and applied 
consistent with the requirements of reasonableness and equity. Any 
judicial reformation of these . covenants consistent with this 
interpretation shall be; enforceable as though contained In this
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Agreement and shall not a-tfect any other provisiohs or terms of this 
-Agreement..

ARTICI£ XV
MODIFICATION OF THE SYSTEM

Franchisee understands' 'and agrees that the System must not remain 
static' if it is to meet, withd.ut limitation.,, presently unforeseen, 
changes .in technology,. competitivie: circumstances, demographics,
populations, consumer trends., societal trends, other market place 
variables and the heeds of customers,, and to test serve the interests 
o'f FranGhisor, Franchisee and all other franchisees., Accordingly, 
Franchisee .expressly understand^ and agrees that Franchisor may from, 
time to> time change the Components of the System^ .including, but not 
limited to, altering the products / programs, services', method’s, 
standards,: formsv, policies and procedures of that System; abandoning 
the: .System, altogether in, 'iavor Q,f' another system in connection with a 
merger, acquisition, othe-r business combination or for other reasons.; 
adding' to, deleting from or' modifying those programs and services 
which Franchisee's Coffeehous'e is authorized to, offer,; modifying or 
substituting entirely the building^ premises,,, equipment, signag,e, 
trade dreas,, decor, color' schemes an^ uniform apeeifications and all 
other unit construction, design, appearance and operation attributes 
which FranGhisee is required to observe hereunder; and Changing, 
improving Or modifying- the Marks. Subject to the dther provisions of 
this, Agreement,. Franchisee expreissly agrees to abide by any such 
modification’s, Ghanges,, additions,, deletions and after atio,hs,
provided, however, that those Ghanges do not materially and 
unreasonably .increase: Frauchisee's’ obligations under, this Agreement.

Franchisee shall accept,, use. and effectuate any such changes or 
modifications to, or substitution of, the .System as if they were part 
of the System at the time that this Agreement was executed.

.Except as provided in this. Agreement,. Frahehisor .shall not be 
liable to Franchisee for any expenses, losses or damages sustained by 
Franchisee as a result of any of the modifications contemplated 
hereby.. franchisee covenants not to. Commence or join in any
.litig.ation or other proceeding, against Franchisor pr any third, party 
Complaining of any such modifications dr Seeking expenses, losses or 
damages caused thereby. Finally., Franchisee expressl.y waives any 
claims, demands or damages arising from or related to the foregoing 
'activities .incl.uding, without limita.tiohv any claim' of breach, of 
'eontract,, breach of. fiduciary duty, fraud, and/or breach of the 
implied, covenant of good faith and fair dealing.
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^TIGLE XVI 
FRANCHISEE

The term "'Franchisee" shall include: all persons who succeed to 
the interest- d:f the original !Franchisee .by transfer pr Operation of 
law, and shall be deemed to include not only the individual or entity 
defined as "Franchisee" in the introductory paragraph of this' 
Agreement;, but shall also include' partners of the entit-y that execute 
this Agreement in, the' event the entity is a partnership, and all 
shareholders,, officers- and directO'rs Of the entity that execute this 
Agreement in the event the, entity is, a corporaf ioh. B,y their
signatures to this Agreement,, all partnefs, shareholders;, officers and 
directors of the entity that sighs this Agreement a,S' Franchisee 
aclchowledge and accept, jointly and severally, the duties and
obiigationS imposed upon each of them, indiyiduall-y,, by the terms of 
this Agreement. The singular Usage includes the plural and the neuter 
and masculine usages ,inc,l,Ude the other and the. feminine.

ARTICLE XVII 
TERMINATION

17-;.. 1 iBranchisor may terminate this .Agreement Upon the Occurrenee 
Of any of the following events of default::

A. Failure by Franchisee to irnake complete and timely 
pa,pient of any and all .fees and billings due Franchisor or any of, its 
subsidiary or affiliated coipo'rations.;

B. Failure to comply with the- reporting' or record keeping 
requirements .of this Agreement, and/of the 'under-"--reporting of Gross. 
Sales by two- percent (,2;%j Or more.;

Gi The misstatement, by Franchisee Pf any material fact, 
or failure to disclose or the understatement of any material fact in 
any report fuEnished to Franchisor pursuant to this Agreement or the 
Confidenti.ai Operations Manual, whether Or not such misstatement or 
failure to disclose, or understatement is intentional;-

p. A, breach by Franchisee of any provision of this 
Agreement, any material provision of the Gonfidential Operations 
Manual, or any other agreement between Frahehisor and '.Franchisee or 
any of its subsidiary or affiliated corporations,;

E. Failure by Franchisee to make good faith efforts to 
carry out the provisions Q-f this Agreement;

F. Franchisee's engaging in any condUc-t of- practice that, 
in the reasonable opinion of Franchisor,' is detrimental or harmful to
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the good name, goodwill or- reputation d.f Franchisor or its products or 
other franchiseea or the public;

G. Franchisee's engaging in any conduct or practice that 
is a fraud upon cohsumers;, or is an unfair, unethical, or deceptive 
trade, act or practice;.

H. Any ;pledge ot attempted pledge of Franchisor's credit 
;by Franchisee,, or an attempt, by Franchisee to bind. Frahchiaor to any 
obligation;

I. Failure- by Franchisee to partielpate in the
advertising, promotional,, of- marketing activities,' services, and
programs that are established by Franchisor or Franchi'sof's National 
Advertising Fund;,

J. ynauthorlzed or improper -usei by Franchisee of 
Franchl,so-r's .Marks;

,R. Hlsu’Se or una-uthor-lz.ed di.sclos.ure by Franchisee of. the 
eonfidentlal Operations Manual., information or materials;

L. . Failure to use or sell any of the: proprietary
beverage,/'food items to the exclusion of those, of any competitors arid 
the failure tO perform all of the services required by Franchisor,
.ihciuding but no,t limited' to the fqrwa-rding of copies of all health or 
sanitation or other regulatory agency reports to Franchisor
immediately Upon receipt, thereof;

M. Failure, to Open Franchisee's Coffeehouse at the
location designated by Franchisee within the: time specified in the 
lease or sublease;

N. _ Except as otherwise provided herein, failure by
Franchisee tp purchase Franchisee's entire requirement of any of the 
proprietary beverage/food items either from Franchisor or from sources 
of supply designated by .’Frahchisof and to: sell, the, same to the 
consuming public ’using Frahchisee's best efforts,;

G.i Failure to. correct any local., state or municipal 
healthy or s'anitation .law' or cdde. viola,tion within twenty-four (',24.) 
hours, affer- being Cited for such violation,; or

P. .sale Of any proprietary beverage,/food items to other 
than, the reta-il customer ^ultimate consumeri,, without Franchisor's 
prior cohsent.

17.'2 To terminate Franchisee, for default of this Agreement 
.pursuant,, to Section, 17.1 above., Franehlsor shall flrs.t provide 
Franchisee with written notice of termination-, which notice shall 
specify the reason for and the Effective Date of Termination,,. This' 
Agreement shall terminate: on the date specified in the notice,, which
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shall not be less than thirty (;30:)' days from the date of the notice 
(or such longer period as provided by State, law:) y unless;

A. Franchisee Gtlres the default or reason for termination 
during the notice period;

B. , Franchisee has in good faith initiated a .cure, of the
default or reason for, bermination within, the notice period, and auch 
default or reason cannot be completely cured during the hotiee period 
because of factors reasonably beyond the exclusive control of 
Franchisee, in which event Franchisor, by notice, shall, permit 
Ffan'chisee a, reasonable opportunity,, in .light of such factors, to 
effect a complete cure; or

C.. The provisions of Subsection 17.2 A and B
notwithstanding, this Agreement shall nonetheless terminate if:
(1) the default or reaisdn for, termihatlon has been set forth in two
(2) prior notices of termination within any prior twelve :(i2) month 

.period; or (i.i) two (2) or more health code violations, have been 
committed. within any prior twelve, (12) month period; or 
(iii) Franchisee is terminated as a. result of ■under-reporting: Gross 
Sales by tWb perc.ent (.2%„) or more.

17..3: Upon writtefi .notice to franchisee. Franchisor :may,, without 
right to cure, immediately terminate this Agreement if any of the 
following events of default, occur:

A. Any aetioh by Franchisee,- any of Franchisee's
partners., ,if ,FranGhis:ee is a partnership, or any of its officers, 
dire.Ptors dr stockholders, if: FranGhisee is a corporation, which 
results in,:

(i) An affirmative- act of insolvehey;

(ii) An asisi.gnment for ,the benefit of .credltprs':; or

(iii,) The filing of a petition under any bankruptcy, 
reorg.anization:, insolvency,, or moratorium law, or any la.w for the 
relief of, or relating to., debtors, except with respect to any 
.relief permitted, under the Fe.deral Bankruptcy Code.

B, . 'The filing' of any involuntary petition .under any
bankruptcy statute against. Franchlseer any Of its, partners,, or any of 
its stockholders owning at- least twenty-five (2-5%)' percent of any
class' of stock, or- the appointment of any receiver or trustee, to take 
.possession o,f property of Franchisee., any Of its partners, or any of 
i.ts stockholders owning at least twenty-five (2;5%) percent o.f a-ny
class of stock of Franchisee.:;

Failure dy Franchisee- to satisfy fully a civil
judgment obtained against Ffahchisee for a period of more than thirty 
(3U) days, aftef all rights of appeal have been exhausted:, or execution

38
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of such a judgment,, exeGution o,f a lien,, or forecio.sure ^by a secured 
party or mortgage, against Franchisee's property, which, j.udgment, 
execution of a lien, or foreclosure, by a secured party Pt mortgage; 
would have an adverse: or detrimental effect upon Franchisee's 
franchised operation,-

D. Conviction of Franchisee., or any partner of
Franchisee., or any offieet., director., or stockholder owning a.t, least 
twenty-five t2S%) percent of any class of stock of Franchisee, or the. 
manager of Franchisee's franchise,, of any crime, which in the opinion 
of Franchisor would adversely' affect the goodwill or interest of 
Franchi.see or FranGhisee'S' Gb.ffeehouse;

E. - The uncured, default by Franohisee under any lease; or
sublease of Franchisee's Coffeehouse which could possibly result in 
the lose 'by FranGhisee- of the right to possess for any reason 
.whatsoever;

F. A- final judgment or the- unappealed decision of a 
court, regulatory officer,, agency, or quasi-.regulatory agency that, 
results in the temporary or permanent suspensions or revocation of any 
permits or licenses, possession of which is a prerequisite to the 
operation of Franchisee:'s business or is required under applicable; 
law,;

G. , The direet or indirect assignment, 'transfer,, :sale or
encumbfance by Franchisee, of this Agreement, or franchise or any of 
Franchisee's rights or privileges Gontrary to this Agreement, or any 
attempt by Franchisee to sell,., .assign, transfer or' e-nGumbef the- 
Coffeehouse contrary to the terms of this Agreement;

H. Failure by Franchisee to remain open for business as 
required b-y this Agreement or as may be reqnired by the confidential 
operating' Manual.j as; may be limited by local law or' the prime 
landlord, Or the abandonment or vacating by Franchisee of Franchisee's 
Coffeehouse Of for three 'p,',) or more consecutive d’ays (or for such, 
other period as would be grounds for' termination of Franchisee's 
sublease); or

I. Dissolution, judicial or otnerwise, or liquidation of 
Franchisee; if Franchisee is a .eorpOration or. partnership.
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ARTICI£ xyiii
RIGHTS AND DUTIES OF THE PARTIES 

UPON EXPIRATION OR TERMINATTON

18.1 For, the purpose of. this Agreement, the "Effective Date- of 
Termihation/' shall he the date- indicated in any notice of termihation 
sent pursuaht tO‘ Section, 17.2 or 17.3 of this Agreement dr the day 
after- the Initial Term, as set forth in Section 4.1 of this Agreement.

18.2 .Upon the Effective Date of' Termination, 'Franchisee shall no 
longer be an a-uthori,'Z'ed franGhisee;, and Franchisee; shall pay all sums; 
of money due Frartchisor or any of its subsidiary or affiliated 
eorporatidhs within fifteen (15.) days of the Effective .Date; of 
.Termination,- unless Franchisor gives written, notice of -an extension, of 
this period.

18.3 Upon the Effective Date of 'Termination, Franchisee shall 
discontinue the us.e of all Marks owned 'by or as.socia.te'd with 
Franchisor and all similar names and marks, or any other designation 
or mark associating Franchisee with the System.. If Franchisee is a. 
corporation or partnership and-, notwithstanding the prohibition of 
utilizing the "Tom N Toms'" or "Tom N Toms- Coffee" hame in its 
corporate dr partnership name,, has used the, '"Tom N Toms" d.r "Tom N' 
Toms Cdffee" name or any hamesv marks dr designations that associate 
Franchisee with Franebis.dr in its corporate or 'partnership name, 
Frart'Chisee shall,, within -fifteen (15.) days, of the Effective, Date of 
Termination, take all necessary steps to eliminate "Tom N Toms" or 
"Tom N Toms Coffee" from its corporate or partnership name, at 
Franchisee's own cdst and expense.

18.4 Upon the Effective Date of Termination, Franchis-ee: shall 
cease displaying and using all signs, stationery, letterheads,- forms,, 
manualS;, printed matter,- advertising., and: d-ther material containing 
the, !Marks, "Tom, N Toms,-'' "Tom N Toms;, Coffee" or any other name's, 
marks, dr designations that associate Franchisee with, the System.

18.5 Aft.er the. Effective Date Of Termination,, '.Franchisee -shall 
not take any action -indicating -or implying, that -Franch'i'see is ah, 
authorized, franehisee.

18.6 Franchisee shall .maintain all financial record's and report's 
required pursuant to 'this Agreement or the Confidential Operatidns 
flanual for a period of not less than three (3) years after the 
Effective Date of Termination,. Franchisee; shall permit Franchisor to 
make final inspection of FranChis.ee;'s financial records, books, tax 
returns, and', dthef acco.uh.ting records at any time i.n the three- (3:) 
year peridd following the Effective Date of Termination.

18.7 Upon the Ef fective, Date, of Termination, Franchisee shall,, 
pursuant to the lease or sublease or Conditional lease assignment and, 
upon demand of Franchisor, vacate and surrender the Coffeehouse
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premises in accordance with the terms and epnditlohs: under the terms 
of the, lease, sublease, and/pr Cohditiphal lease assignment.

1:8.8 Upon the Effective bate of Te.rminatiPh,, Franchisee shall 
cease all use of telephone numbers used, by Franchisee while conducting 
buslriesB as a ^'.Tom N 'foms" franchise and shall promptLy execute sueh 
documents or take such steps necessary to.remove Frartchisee/s listing 
as a ."Tom N Toms" franchise from the "Yellow Pages", all other 
telephone^ directories-, and .all other' trade' er other business 
directories.,

18.9 Within fifteen (115) days from, the Effective bate of 
Termina.tion of, this Agreement, Franchisee shall, immediately turn over 
to Franchisor .all manuals, incl.uding the Confidential Operations 
Manual.,, records, files, instructions;, recipes, menus, Gofrespondenee, 
an.y and all, materials :relating to the Operation, of the Franchised 
Busihess in Franchisee's possession,, and all Copies of such written 
materials (all of which are acknowledged ,to be Franchisor's propert,y,) , 
and shall retain no copy or record of any of the foregoing, except 
only Franchisee's copy of this Agreement, and of any correspondence, 
between the parties, and any other documents which Franchis'ee 
reasonably needs for compliance with, any provision of la.w and the 
records described in Section 18.6 abo^^e,

18.10 If FfanGhisOr notifies Franchisee of its intent to do so
‘Within ten, (10) days, after the Effective bat.e pi Termination, 
Franchisor shall have the right (but not the, duty) to purchase any or 
all of the. signs', advertising material, supplies,, equipment and any 
items 'bearing Franchisor's Harks at Franchisee's cOst or fair market 
value, whichever is lesis. If the- parti,e„s cannot agr.ee on fair market 
value within a re.asonable time, each party shall designate an 
independent qualifi.e.d, appraiser>, and their .joint d,eterminati,on shall 
be binding on both parties,. If these appraisers are unable to agree
upon a fair market value, they will designate a third, approved,
appraiser whose determination shall be- binding upon, both p'arties. if 
Franchisbr elects to exercise its option tp purchase, it shall have 
the right, to set off all, amounts due from Franchisee under this 
Agreement, and, the cost of the appraisal., if any, .against, any payment 
therefor.

18i,li:No right or remedy conferred upon Or reserved to Franchisor 
in this Agreement is exclusive of any other right, or remedy contained
,in this' ■Agreement/ or iprovided or permitted by .law' or ,equit.y, but. each
shall be cumulative of every other right, of remedy.

18.Ifliquidated Damages.In the event this Agreement is terminated 
by Frahchisor in accordance with its- terms', Franchis.ee shall, pay to 
Franchisor within 30 days of the date o.f the termination, as 
.liquidated damageS' for 'the premature, termination, of this Agreeme:nt .and, 
not as a penalty, an amount equal to the average monthly royalty fees 
paid by Franchisee in the 12 months, immediately preceding the 
effective date of termination multiplied by the total number of ffiOhths
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remaining in in tlie term of this. Agreement. The amount of liquidated 
damage's shall then ,'be reduced' to, the present- yalue,. of: sUch payments as 
of the date of terminatioh Utilizing ah interest rate of five, percent 
(;5%;) . Franchisee aek-ndwle,dges that Franchisor' s los.ses would be: 
difficult to ascertain and that the amount calculated under the 
formula specified ,ln this paragraph, Wat a reasonable estimate of 
Franchisor' s potential actual damages to be- sustained by ,Franchisee’'s 
breach and does, :not, constitute .a, penal,ty or forfeiture,. Franchise: 
further acknowledges that the damages described herein (i,) are true: 
liquidated damages; (ii) are intended tO compensate Franchisor for its 
damages,; (,iii') are- no.t ,a, penalty; (i,v) are a reasonable estimate of 
Franchisor's probable .loss resulting from' Franchisee's breach,, viewed 
as of the Effective Date; and ('v,) will be in addition to all other 
rights Franchisor has under this Agreement' to obtain legal or 
equitable, re lie f.

is,, 1'3 Nothing contained, in this, Agreement shall be deemed tO’ 
relieve :Franchisee of any obiiga'tions or responsibilities or
liabilities incurred by Franchisee during the term of this Agreement 
or any .renewai term, or Franchisee's lease or, sublease and which 
obligations:,, responsibilities -Or .liabilities Shall survive the 
tefiriination, expiration or npn-renewal of this Agreement, Franchisee's 
lease .or sublease.

ARTICUB XIX
COMMENGEMENT AND HOURS OF OPERATIONS

Franchisee recognizes that continuous and daily availability Of 
any of the proprietary' Menu Items and Products to the public is 
essential to the adequate, promotion of Franchisee's. Coffeehouse:, and, 
that any failure to ,pr0yi.de sUch availability affects Franchisor both, 
locally and. na-fionully. Franchisee shall make FtancMsee or 
Franchisee.'S trained manager' personall,y available t.o provide the 
Products to the consuming public at a minimum of ten (10') hours per 
■day, seven (7) days per week, or as required by any lease- of sublease 
if different, except where prohibited or otherwise regulated, by a 
governmental authority, 'including any state or local licensing 
authority, and shall otherwise, conduct the: business in accordane'e with 
generally accepted businesis .standards:. Thes'e requirements may be 
Chang.ed 'by 'Franchi,s:or, from time to time and -Upon reasonable notice: to 
'Franchisee and may differ from one franchisee: to another, based upon 
the specific Characteristics of a particular location.
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ARTICLE XX
TRANSFERABILITY OF INTEREST

20,1 Fraisqhlsee 'understands: and acknowledgesi that the rights and 
duties created by this Agreement are, personal to Erahehisee, and, that 
neither this Agreement, nor the franchise granted, shall be assignable' 
or transferable by iFrahohisee, nor may the same be mortgaged, pledged 
b‘r ehctimbered by him witho.ut the express prior written Consent, o,f 
Franchisor. Any purported assighment,. mortgage, pledge or encumbrance 
of any rights under this Agreemeh.t or the franchise, without the prior 
written cohSent of Franchisor, shall be null and void.. The. isS-uance 
or transfer of any stock (including by way of any public stock,
offering) or partnership interest(,s) in Franchisee/, or its merger,- a 
consol.idatipn dr dissolution,-, if Eranchisee is a eorporation or a 
partnership, shall be; deemed an assignment of this Agreenient, and of 
the; franchise.

20..2; If Eranchisee is an individual, Franehisdr hereby Cdhsents,, 
upon thirty ('30) days' pripr written h,otic.e,, to the assignment by
Franchiseei of all, of F-rahehise,e:';s .rights and b.enefits und.er this 
Agreement to a corporation of which Franchisee owns at least a
majority of; the voting and e.guity stock, provided that.:

A. Such edrpdration is newly organized and, its, aGtivlties 
and corporate, purposes, are confined exclusively .to acting as a
Coffeehouse franchised under this Agreement;

■B,. .Such 'Gorporation and all of its; stockholders' execute a 
Transfer of Franchise to a CorpGraiio.h form, or' .such other form -as 
shall be provided or approved by Franchisor, in which they jointly and 
severally assume ail Qf the past and future obligations' of Franchisee 
under this. Agreement,, to .the, same extent as if they had. originally 
executed this Agreement as FranGhiSee;

0,. .Franchisee or Franchisee's' designated, mahager a.ct.ively 
manages such 'corporation and GontinueS' to, devote Franchisee'.s best 
effor.ts and full and exclusive time to, the day-to-day operation and 
development of the, franchise and the business of the Coffeehouse and 
iFrahchisee shall remain, .personally liable.; in all :res,pe,cts under' this 
Agreement/ including but hot limited to pa.yment ' for the purchase' of 
any of the. Products;,, jointly and severally with such, corporation and 
any .and, all other Sto'-ckholders thereof';, and

D,. All stock certificates of such Corporatioh bear a 
legend substantially in the following form', .which shall be printed 
legibly and conspicuously On the front of each such stock certificate::

"The transfer of this stock 
certificate is subject to the tenns 
and conditions of a certain Fr2mchise 
Agreesient entered into with Tom N
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Franchise, LLC dated

2’0.3 rf FranGhisee, any stocltholder. or partner of a corporate or 
partnef;Ship Franchisee.,, dr any legal heir or legatee of, an-y deceased 
Franchisee., or of any deceased stockholder or .partner of any corporate' 
or' partne-rship Frahchrsee,, desires to effect any salei or assignment of 
any partnership interest,, stock or other interest in this Agreement, 
dr of; Franchisor's rights and benefits, under this Agreement, 
including, without limitation, the franchise granted by this
Agreement, and/dr the ownership or sublease for the Coffeehouse 
franchised by this .Agreement/ Franchis'ee or suc.h 'Other .authorized 
person or party shall give; iFrahchisor written notice, of all of the 
terms of any such bona fide offer within fifteen (15) day.s after 
receipt of such offer, and providing Franchisor with all other 
documents and data required prior to Franchisor approving the sale. 
Franchisor shall have the. right d-f; first refusal,-, for a period of
fifteen ,(15) days after receipt of such notice, to notify Franchisee' 
or .such. o,thef autho,ri:zed person, or party of FranChis.ee's desire to 
exercise such option under the same terms and conditions as the bona 
fide offer. If Franehisor fails to exercise such option in the time 
period allotted/ then Franchisee shall be free to contract with the 
pers.dn who made, such bona fide offer solely on the same terms and
conditions', subject to FranGhisee',s cdmpli.ance: with all of the other' 
terms and provisions of this Agreement. In the event the terms of 
such bdna fide offer change: at any time-, then at. the. time of any
change. Franchisee, must re-offer the franchise to. Franchisor for an 
additional fifteen (15) day period.

20.4 In addition to all of the other conditions set forth in 
Sections 20..2 and 20.,3. above' that pertain to the: right .of 'Franchisee 
to assign, transfer or sell the license created hereunder. Franchisee 
agrees that, any and all. rights .of assignment., transfer or sale; by 
Franchisee, of this franchise and the its rights are conditioned upon 
compliance with each of the following:

A. Any such assignment,, transfer;, or sale shall be 
subject to the' approval by' Franchisor of such assigne'e, and of the 
moral and credit background of' su.ch assignee and any .and all 
stockholders or partners of assignee, which approval shall not be 
unreasonably 'Withheld.;

B, . The assignee, transferee, or purchaser, and all
stockholders or partners thereof, if same, is ,a. corporation or 
partnership, shall at Franchisor's option either personally assume in 
wr.iting all of the obligations of Franchisee., disciosed or undisclosed 
including all obligations under, this Agreement, or .execute the then- 
current. 'Franchise Agreement, in the form used by Franchisor,, except 
that the Rpyalty '.Fee .and. Advertising Fee under the then-cur rent 
Franchise Agreement shall not be greater than that provided by Article 
'V and, IX above for the remainder' of what would .have been the initial 
term of this Agreement,,. However, Franchisor shall have the right to
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reasonably increase the Royalty Fee and the Advertising Fee., in 
conformity with the System, during any renewals of the Agreemerit;

G, Franchisee, such assignee., transferee or. purchaser and 
any and all atoekholders or pafthers. thereof,, shall exe'cu.te a general, 
release in favor of Franchisor, its officers,, di-rectorsy and 
employeesy of any and all claims and causes of action that they may 
have against Franchisor or its' subsidiary or affiliated cor.poratio_ns' 
in anl ^sy .relating to this Agreement or the performance or nph- 
pe-rfOrmahce under this Agreement, by Franchisor;

Dl, .All prior obligations and debts of Franchisee' or
corporate: assignee of Franchisee owed to Frahchisor under or in 
cohnec.tion with this Agreement shall be paid concurrently with such 
assignment;

E. . Franchisee must not he in default under this Agreement,
or any renewals of this Agreement or of any lease or sublease 
agreement to ’which Franchisee is a party;

F. . -Assignee, transfere.e or, purchaser' .shall not be in the
same business as Erahchi.sor either as a' frahehisor, licensor., 
independent operator or franchisee of any chain, or network which is 
similar .in nature or in competitign Mth Franchisor except that the 
assignee, transferee dr purchaser may be; an existing franchisee of 
Franchisor;

G. Prior to the effective date, of the assignment, 
transfer, or sale., the a&signee., transferee,. or purchaser must 
satisfactorily complete Franchisor's training program required of all 
new franchisees;

;H'. Assignee,, transferee.. Or p,urChas,er shall, prior to any 
such assignment, pay to Franchisor a non-refundable training and, 
transfer fee equal, to Ten Thousand ($10,000) pollars or 50.j' c:f then- 
Gurrent Initial Franchise' Fee., whiche-ver is greater ("Transfer Fee"')., 
to reimburse Franehisor for its legal and accounting fees., credit 
investigation, training .expenses, and other charges' and expenses, in, 
connection with .such assignment, transfer or .sale,; and

I.. Franchisee shall enter into an agreement with 
Franchisor agreeing to, subordinate such assignee's, transferee's or 
purchaser's, obligations to Franchisor, including, without, limitation, 
any Royalty Fees and. Advertising’ Fees, and any obligations of suCh 
assignee., transferee or purchaser to make installment payments Of the 
purchase price to Franchisee.

20 i 5 Franchisor shall have the right/ without the need fot 
.Franchisee's Consent, to assign,, transfer or sell. its. rights under 
this Agreement to any person/ partnership, corporation or other legal 
entity^, provided that, the, transferee agrees, in writing to assume all 
obligations, undertaken by Franchisor in this Agreement and Franehisee

45
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receives a statement fr'pm, both' Franchisor and its' transferee to that 
effect-. Upon; such assignment and assumption, Eranchisor Shal-i ,he under 
no further obligation hereunder, except for accrued liabilities), if 
an,y>.- Franchisee further agrees and affirms that Eranchisor may go 
publicv may engage in a private: placement of some or all of its 
secufities;; may me;rge> acquire 'other 'GdrpOratiGns, oir be acquired by 
another corporation'i'; and/or may undertake; a refinancing,
recapitalization, leveraged buyout or other economic or financial 
restmcturing. With regard to any of the above sales-, assignments, and, 
’disp.Qsitions,- Franchisee expressly and. speCifica.lly waives any claims;, 
demands; or damages aris.ihg from or related to the losis of F-ranGhlsor''s 
name, Marks (or any variation thereof) and. System, ahd/or the loss of 
association with or identification of .Torn N Toms Franchise,, LLG as 
Franchisor under this .Agreement,. Franchisee specifically waives; any 
and. all other claims, demands or damages arising from or related to 
the foregbing merger, acquisition and other business combination 
activities, including, without limitation, any claim of divided, 
loyalty, breach of fiduciary duty, fraud, breach of contract, or breach 
of the implied covenant of good faith and fair dealing.

Franchi$ee. acknowledges and agrees that Franchisor has the right, 
now or in the future!, to purchase, merge, acquire or affiliate with an 
existing competitive or non-competitive franchise network, chain, or 
any o.ther business', regardless -of the .location o;f that chain's or 
business''s '.facilities, and to, operate, .franchise 'or license those 
busihesses and/or facilities as Torn N, Toms Goffeehouses operating 
under the Marks or any Other marks following Franchisor's purchasev 
merger, acquisition or affiliation, regardless' of the lo.cation of 
these facilitiesi, which Franchisee acknowledges; may be near to. .any of 
Franchisee's locations.

If Franchisor 'assigns its rights in this Agreement, nothing in 
this Agreement shall be deemed', to require Franchisor to remain ■ in the 
"Tom Ni Tbms'' business or to offer or sell any products or' services tb 
:Franch;isee.

'20'. 6: In .addit'ibn tb the requirements of this Article, Franchisee 
must, within fifteen (1:5,): days of receipt of an .offer to buy, give 
Franehisbr additional written no.tice. whenever Franchisee has received 
an offer from a, third party to buy Franchisee's business franchised 
under this 'Agreement., Franchisee must also’ give ■Franchisor written 
nOitice simultaneo.usly' with a-ny offer tb’ sell Franchisee''s Goffeehouse 
made by, for, or on behalf .of Franchisee. The purpose: of this 
subsection is to enahle Franehisor to comply with any applicable state 
or federal franchis.e disclosure: law or rules,. ■Fran.Chisee Will
indemnify 'and hold Franchisor harmless for F.ranehisee's failure to 
comply .with this: Subsection,

20.7 Franehisor's consent to an assignment of any interest 
subject to the restrictions of this Agreement shall.not constitute a 
waiver of any Glaims: it may ha.ve against the assignor, nor ‘shall, it be 
deemed a waive.r Of F.ranchisor's- right to demand exact compliance With

Page 116 of 233



any of the terms or eonditions, of this Agreement by the assignee, 
transferee or iptirGhaser..

20;,.8 If, 'Subject to the resttiGtibhs and conditions; of transfer 
contained ,in this' Article;, Franchisee shall attempt to rei_se or secure 
funds by the sale of securities (including, withput limitatioh, common 
or preferred stock/ bonds,, debentures' of general or limited 
partnership' .interest's) in franchisee or any affiliates of Franchisee, 
franchisee, reeCgnizihg' that the written information used with fespe.ot 
thefetb may reflect upon franchisor, will submit any such written 
information, to franchisor prior to its inclusion: in any regis.tra.tion 
statemen.t,, prospectus or similar offering circular or memomndum and 
will Obtain the wri.tten consent of Franchisor to .the me.thod of 
financing prior to any offering or safe Of such securi.ties. for each 
proposed Offering, Franchisee shall pay franchisor a non-refundable, 
fee in an amount equal to Five: Thousand Dollars, ($S,0’.0,0) in, order to. 
reimburse Franchisor for its' reasonable, costs and expenses associated 
with reviewing tiie proposed offering/ including, withouf Irimitation., 
legal and. accounting fees. The writ.'ten consent pf franchisor pursuant, 
to this 'Section 20:. 8 'shall not imply or constitute the approval of 
Franchisor with respect- to the method of finanGing, the offering 
literature submitted to Franchisor or any Other aspect of the, 
offering.-. No information. ■re,s:peCting frahChis;or or any of its 
affiliates shall be included in any securities disclosure document, 
unl.eas Such inforTnation has been :furnished by franchisor, in writing, 
pursuant to, the written request of frahehisee., in which Franchisee 
states the specific purpose' for which the information is to be used.. 
Should Fra-nchisor,, in, its sole discretion, object to any refe.terice to 
Fran'ehisOr .Or any of its affiliate’s or' any Of their businesses- in such 
offering literature or prospectus, such literature or prospectus shall 
not. be used unless and until the objections of frahehisor are 
withdrawn,.. Franchisor assume’s no responsibility for any Offering,.

The, prospectus or other literature utilized in -any Such offering 
shall contain the following language' in bold-face type on the first 
textual page thereof:

"NEITiffiR TOM N TOMS FRANCHISE /. LLC NQR ANY OF ITS 
i^FILIATES ASSUMES ANY JffiSPONSIBILITY WITH 
RESPECT TO THIS OFFERING AND/OR THE ADEQUACY OR 
ACCURACY OF T® INFORMATION SET FORTH HEREIN,
INCLUDING ANY STATEMENTS MADE WITH RESPECT TO ANY 
OF THEM. NEITHER TOM N TOMS FRANCHISE, LLC NOR 
ANY OF ITS AFFILIATES ENDORSES OR MAKES ANY 
RECOMJfflNDATION WITH RESPECT TO THE INVESTMENT 
CONTEMPLATED BY THIS OFFERING,"

Franchisee and each pf its.owners .agrees to indemnify, defend and 
hold harmless' Franchisor' and its. affiliates,, and their respective 
officersy directors, employees and agents, from any and .all claims., 
demands,, liabilities, and. all Costs, and expense.s (including, without 
limitation,, reasonable attorneys' fees:) incurred in the defense of
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such claims, demands or liabilities, arising from the: offer or sale of 
such securities, whether asserted by a, purchaBer of any such, se.curity 
Of by a gbve'rhmehtal agency. Franchisor shall have the. ri.g:hb. ;(iib.ut not 
the obligation.) to defend any such claims, demands or liabilities 
and/or to participate in the defense bf any action to which Franchisof 
or any 'Of its ’ affiliates or any :of their respective offacers, 
directors, employees' or, agents is named as a party,.

ARTICI^ SXI
DEATH OR INCAPACITY OF gRANgHISEE

21.1 In the e.vent of the death b-r permanent incapacity or 
disability of Ffanchisee, ,i.e.^ Ffahchisee is unable to operate the 
Coffeehouse as an individual franchisee. Or any parther of a 
Franchisee which is a partnership,, or any shareholder owning fifty 
percent (50%) or more, of the capi.tal stock o.f a Franchisee which is a 
corporation, Franehisbr shall consent to a transfer of that. 
Franchisee's interest to Franchisee's heirs, beneficiafies or family 
designees (.;refer,red to in this' Article as '''Transferee") wi.thout 
payment of a transfer fe.e, subject to the following conditions:

A.. Transferee must complete, and be approved through. 
Franchisor's standard frahchise selection process, inciuding' 
satisfactorily demonstrating' to’ Franchisor that Trans.fer'ee meets the 
financial character and managerial criteria as Franchisor shall then 
be applying in considering' applications for- new franchisees;

B. Trahs'feree shall agree, in, writing, to personally 
assume liabili.ty for and to perform all the terms and conditions of 
this Agreement to' the same extent as the; original Franchisee; and

C. If Transferee is' not approved, Franchisee; or
Franchisee's leg,al repres'entatiye shall use that, person's, best, efforts 
to sell the Coffeehouse to a party acceptable ’to, Franchisor' within 
twelve {:i2,j months from the date of Franchisee's death o,f permanent 
incapacity or disability and FfahchisOr shall have the, option,* but not 
the obligation, to Operate and/or manage the Coffeehouse for the 
account of Franehisee's estate' until the. deceased Of ineapaCitated 
Franchisee's interest is transferred to another party acceptable: to 
Franchisori Should FfanehisOr; elect to operate and/or manage the
.franchised Cof fe'e'ho,u..se,. Franchisor shall make ,a complete a.ecountihg
and shall forward fifty percent (50,%) of the net income for' the
Operation of the Coffeehouse .to Franchisee's estate. ,If the
conveyance of the Coffeehouse, to a. party acceptable to, FfahehisOf has 
not taken, place within the twelve (12) month perio,d.,. Franchisor shall 
have, the 'option,, but not the duty, to p.ur'chase the Coffeehouse and its 
equipment at the fair maiket value thereof as determined by
independent q,Uali:fied, .appraisers .selected, 'by ’.Franchisof and the 
estate., In the event that these appraisers .cannot .agree on a fair 
market value,, a third appraiser shall be selected by the other two 
appraisers and that appraiser's determination shall be binding, on both

48
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parties. However, if FrancliisG.f ehooses not. to repurchase the 
Coffeehouse,, then it may elect tO' terminate- thiS; Agreement, in which 
event the business franchised under this- Agreement will, automatically 
revert back to Franchisor,, v?ith Franchisor being obligated, to purchase 
the eguipment and trade fixtures, .at their book' value,, as set forth in 
the last c.ertified financial statement of Franchisee.,

ARTICLE XXII
OPERATION IN THE EVENT OF ABSENCE OR DISABILITY

In, order tO, prevent any interruption of the: Coffeehouse
operations which would cause harm to the Coffeehouse:, thereby 
depreciating its value, if FranChise.e. is absent for any reason Or' is 
incapacitated by reason, of illness and is 'unable, in, the sole and 
■reasp'nable judgment, of Franchisor, to Operate the Coffeehouse,
Franchisee authori,zes Franchisor, Who may., at. i,ts o,ption>, operate the 
Coffeehouse for so long, ,as. Ffanchis,or deems’ necessary and praetical, 
and without Waiver of .any other rights- or remedies Franchisor may have. 
Under this. .Agreement,. All monies from .the operation of the’ 
Coffeehouse during SuGh period of operation ;by Franchisor shall be 
kept in a Separa.te account,, the expenses of the Coffeehouse, inel.uding 
reasOhable, .compensation and expenses: for Franchisor's representative, 
shall be; charged to that account.. If, .aa provided in. this Article, 
Franchisor temporarily operates, the Coffeehouse for Franchisee, 
Franchisee will indemnify and hold harmless Franchisor and any 
representative of Eranchisor whoi may act under this Agreement/- .from’ 
any and all acts which. Franchisor may perform, as regards the 
interests of Franchisee: or third, parties..

ARTICLE XXIII 
INJUNCTIVE RELIEF

2:3,1 If Franchisee, ,is in defauLt, except for default with, 
respect to monies reqiuired, to be paid by Franchisee tO Franchisor, 
under any provisions of this Agreement/ Franchisor shall be entitled 
to seek a permanent ih;j!uncti,on .and, .any preliminary or temporary' 
e.quitable relief in order to ’restrain the- violation of this: Agreement 
by Franchisee or any person acting for Franchisee, or in Franchisee's 
behalf. Franchisor shall :be entitled to its reasonabl'e a.ttorneys' 
fees and' courts cos.ts in connect ion with taking such action or in 
connection with any other remedy sought by Eranchisor, provided 
Franchisor is the prevailing party. This remedy shall be: cumulative to 
any other remedy’ available to Franchisor.

.2:3 ..2 Franchisee, .aprees tha.t it is impossible to measure in .money 
the damages 'which Franchisor will sustain in, the, event -of Franchisee' s 
breach of this: Agreement and, therefore:, in the event Franchisor 
institu.tes injunctive :proceedings lunder this Article, Franchisee 
waives the- defense that Franchiser has' :an adequate remedy’ at laW',
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ARTICLE 3QCIV 
RISK OF OPERATIONS

franchisee recognizes that 'THERE ARE MANY UNCERTAiHTIES AND’ RISKS 
OF THIS BUSINESS, ANU, 'THEREFORE, FRANCHTSEE AGREES AND. ACKNOWLEDGES 
THAT, EXCEPT AS SPECIFICALLY SET FORTH IN THIS AGREEMENT, NO. 
REERESENTATTONS, WARRANTIES, GUARANTEES OR, AGREEMENTS HAVE; BEiENi MADE, 
TO FRANCHISEE, EITHER BY FRANCHISOR OR BY ANYONE ACTING ON ITS BEHALF
Or, purporting; to represent' it, including,, but not limited to, the
PR0SPEGTS ,FOR SUCCESSFUL OPERATIONS,- THE LEVEL OF BUSINESS OR EROFITS 
THAT franchisee MI'GHT REASONABLY' EXPECT, OR THE DESIRABILITY;, 
PROFITABILITY OR EXPEe.TED OUSTOMER ' VOLUME OF THE COFFEEHOUSE. 
FRANCHISEE HEREBY, ACKNOWLEDGES THAT ALL SUCH FACTORS ARE NECESSARILY 
dependent UPON' VARIABLES WHICH ARE: BEYOND’ FRANCHISOR,' S CONTROL,
INCLUDING,. WITHOUT LIMITATION, THE 'ABILITY, MOTIVATION, AMOUNT AND 
quality of EFFORT EXPENDED, BY FRANCHISEE,, FRANCHISEE RELEASES 
FRANCHISOR, ITS SUBSIDIARY OR AFFILIATED CORPORATIONS, OFFICERS.,
directors, affiliates and employees from any claims, suits and 

:liability relating tO the operation of franchisee's’ coffeehouse 
including,- but nOt Limited to., the result.s of‘ its operations, except
TO THE, EXTENT THAT THE SAME IS PREDICATED U-PON THE BREACH OF A 
.SPECIFIC WRITTEN OBLIGATION OF FRANCHISOR CONTAINED IN THIS AGREEMENT.

ARTICLE XXV 
OTHER OBLIGtATTONS

Nothing' eontaihed ,ln this. Agreement, shall inhihit or' limit the 
un'restri,ct-e,d right o,f Franchisor tp enter ,ihto pr engage in any 
business: or, in the sale, itself, or the licensing to others for the 
sale-, of the proprietary Menu Items other than the. limitations imposed 
upon Franchisor by ,Article I aboveFrancliisee. shall have no* rights,, 
benefits, or entitlement Wl:th respect thereto.

ARTICLE XXVI 
FORCE MAJEURE

Neither party shall ,be responsible to the other for non­
performance 03? delay in, performance occasioned by causes beyond its 
control, including without limitation, the gene-nality of the: foregoing 
acts or omission of other, party, a,cts of civil o.r military authority, 
strikes,, lockouts., embargoes, inSur.rections or acts of God', inability 
of Franchisor to purchase, deliver and/or, manufacture of any of the 
proprietary' Mehu Items-, provided that 'inability of a party to obtain 
funds shall be deemed to be a cause within, the control of such partY. 
If any such delay occurs, any applicable time period shail be 
automatically extended for a period equal to the time lost, provided 
that the party affected makes reasonable efforts to correct the reason 
for such delay and gives tQ the other party prompt notice, of any such 
delay.
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ARTICLE XXVII
WAIVER OF VIOLATION OR DEFAULT

Waiver by Franchisor or Franchisee of any violation or eiefaui.t 
hereunder shall not alter or imphir either- partly's right with respect 
to any subsequent violation or default,, nor shall any delay or 
omission On the- part of either party to exercis'e any right arising 
from, such, violation of default alter or impair such party's; rights as 
to the, same: or any future 'viplation. or default:. .An. acceptance by 
Eranchisor of any payment from Franchisee after the date on which such 
payment is due shall not operate as a Waiver of F.r'anchisee'.s- default 
or violation hereunder,, nor alter or impair Franchisor's rights with 
respect to such violaition or default.

ARTICLE XXVIII 
NOTICE AND TIME

2-8;. 1 All communications required or permitted to: be given 
hereunder shall, be in writing and, shall be deemed to have, been duly 
given when -delivered personally or '.by fax- transmission,, -or one (,1), 
business day after being sent, 'by oyernight commercial courier service 
for next, bu-sine'ss d'ay delivery, or- -five ,(,5) days after- being deppsited 
in the United States- mail., for .certified or registered delivery, 
re.turn receipt requested, postage prepa-id. Notice to Eranchisor shall 
be addres'sbd to:

Notices to Eranchisor:

.Torn N Toms .Eranchise,, :.LLC

343'5 W'ilshire; Blvd., Suite 2'09O 
Los Angeles, CA 9:0,01,0 
Tel: 2-13 5:68-35-?7
'Atten:tidn: President

Notice to Franchisee shall be- addressed to-:

Either' party may designate another -addres-s at .any- time by written 
notice, to the other. Additionally,, all payments and reports,, .required 
to be made,, by Franchisee .under this Agreement -shall be given to 
Franchisor a-t the above addres:s,- except that regular reports- may be: 
sent by regular mail.

Page 121 of 233



'28;.2 Time is of the essehoe in this; Agreement with reSpeet to 
each and every provision in which time- is a, factor. Whehever this 
Agreement refers to a period of days, the. first day to be. counted 
shall Ibe the first day fpllowing the designated action or event. -For 
any period of fiVe (5) or fewer days> only business days (excluding 
SaturdaySi, Sundays and national holidays) s'hall be- counted,.- Unless- 
expressly stated otherwise,, any period longer than five ,(;5) days shall 
be measured 'by calendar days, except that if the last day of any such 
period is not a business; day, the period shall automatically be 
extended to the. next business day.

ARTICLE XXIX 
AEPLIGABLE LAW AND VENUE

29.1 This .Agreement takes effect upon its acceptance and 
execution by Franchisor' in Galifornia,, and shall be intOrpreted and 
coustrued under the laws of California, which labs- .shall prevail in 
the event, of an.y conflict of law.,

2,9.2 No right or remedy conferred upon, or r-e'served; t,0 Franchisor 
or Franchisee by this Agreement is intended to be,, nor shall be 
deemed, exclusive of any other right or remedy in this Agreement or by 
law or equity provided or permitted, but each shall be eumulaitive Of 
every other right or remedy.

29.3 Nothing cOh-tained in this Agreement shall bar F.rahGhi.sOr's 
fight to seek injnnctive relief against threatehed 'Conduct that .will 
cause it loss or damages,, under the us.ual equity .rules., including the 
applicable: rules for obtaining restraining orders and .p-re'lim'inafy
injunotiOns.

2.9.4 Franchisee aGkno.wledges that Franchisee has and will 
continue t.o develop a sub at anti a 1, and Gon.tinU'ing 'reia.tiGns'hip with, 
Frabehispr at its principal offices in the State of Galifornia, where 
Ffanchiso.r's decision-making aut'ho-flty is- vested .and franchis'e 
operations afe conducted, and supervised.. Therefore, the pafties 
irrevocably agree and consent that in any action or p-foceeding brought 
by either party to this Agreement, each will submit to the exclusi.ve 
jurisdiction and venue of any local, state.' or federal court located in 
fos Angeles’ Gounty/ 'California.-.

29 ..5 The parties agree to v^aive., 'how and forever, any and all 
rights either may haye under the federal RIGG statute.

29.6 The parties waive to the fullest extent permitted by law, 
any right to Or claim for any punitive or exempiary damages against 
the other, and agree that in the event of a dispute between them, each 
.shail be limited to the recovery of any actual damages sustained by 
i.t. The parties irrevocably waive trial by jury in any act.ion, 
proceeding or GOunterciaim, whether at law or in equity, brought by 
either of them.
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29... 7 iTi: the event Era-riehi.sG-r empl.o.ys legal counsel or incurs' 
other- expense to enforce any obligation of Franchisee under this 
Agreement,, or, to defend against any claim, demand, action or 
proceeding by reason of Ffahchisee's failure to perform any obligation 
imposed upon :Franchisee by this' Agreement, Franchisor shall be 
ehtitied to recover from Franchisee- the amount of all reasonable 
attorneys-' fees of such counsel and all other expenses, incurred in 
enforcing, such obligation of in defending against s.uch claim, demand, 
action, or proceeding,/ whether. Incurred prior to or in, preparation for 
or contemplation of the filing of slch action or thereafter.

2 9.8 Franchisee agrees that he Will not, on grounds of the 
alleged non-performance by FranehisO.r Of any of its obligations under 
this Agreement, withhold pa.yment of any Royalty Fee, advertising 
GontributiOns. or any other amounts due to Franchisor.

ARTICLE XXX 
AraiTRATION

30.1 IF ANY PARTY IS REOUIRED TO EMPLOY EEGAL COUNSEL OR TO 
INCUR OTHER,. REASONABLEi EXPENSES TO' ENFORCE; ANY OBLIGATION OF ANOTHER 
PARTY,- OR TO' DEFEND' .AGAINST ANY CLAIM, DEMAND, ACTION/ OR PROCEEDING 
BY reason of ANOTHER PARTY'.S FAILURE TO ,PERFORM AN.Y OBLIGATION IMPOSED 
UPON SUCH: PARTY BY THIS AGREEMENT, AND: PROVIDED THAT LEGAL AGTION IS 
FILED' BY OR AGAINST THE FTRS-T RARTY AND SUCH ACTI;GN OR ITS' SETTlEMENT' 
ESTABLISHES THE OTHER PARTY'E DEFAULT, THEN THE R.REVAILING PARTY' SHALL 
BE ENTITLED TO RECOVER FROM THE OTHER PARTY THE AMOUNT' OF' ALL 
REASONABLE ATTORNEYS' FEES OF SUCH COUNSEL AND ALL OTHER EXPENSES 
REASONABLY INCURRED IN ENFORCING SUCH OBLIGATION OR IN DEFENDING 
AGAINST S.UCH CLAIM, DEMAND, ACTION, OR PROCEEDING,, WHETHER INCURRED 
PRIOR TO OR IN preparation FOR OR CONTEMPLATION' OF THE, FILING OF S:UGH 
ACTION OR THEREAFTER. NOTHING CONTAINED IN THIS PARAGRAPH SHALL 
RELATE TO, ARBI.f RATION PROCEEDINGS' PURSUANT TO THIS, AGREEMENT.

30 i 2 EXCEPT AS- SPECIFICALLY OTHERWISE PROVIDED IN THIS- 
AGREEMENT,, THE PARTIES AGREE THAT ALL CONTRACT DI-SPUTES THAT CANNOT BE 
AMICABLY settled BETWEEN THEM SHALL BE DETERMINED SOLELY AND 
EXCLUSIVELY BY ARBITRATION UNDER- THE FEDERAL ARBITRATION' -ACT,-. .AS 
AMENDED, AND IN' ACCORDANCE WITH THE RULES OF. THE AMERICAN ARBITRATION 
association ;0R SUCCESSOR THEREOF. ARBITRATION SHALL- TAKE PLACE IN 
LOS ANGELES, CALIFORNIA,

3;0.3 EACH :PARTY shall select . one .(I) ARBITRATOR (:WHO SHSLL HO-T 
,BE COUNSEL FOR THE PARTY) , AND THE TWO (2) .SO DESIGNATED SHALL SELECT 
A THIRD ARBITRATOR, IF EITHER PARTY .SHALL FAIL TO DEaiGNATE AN' 
ARBITRATOR WITHIN SEVEN (‘7) DAYS AFTER ARBITRATION IS REQUESTED-, OR IF' 
THE- TWO arbitrators- SHALL RAIL TO SELECT A THIRD ARBITRATOR WITHIN 
FOURTEEN (14,) DAY'S AFTER ARBITRATION IS REQUESTED, THEN AN ARBITRATOR 
SHALL BE SELECTED B-Y THE AMERICAN ARBITRATION ASSOCIATION OR ANY 
-SUCCESSOR THERETO UPON ap-pli:cati:,on:.of either, party., judgment upon any
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AWARD 0,F .THE MAJORITY OF' THE' ARBTTRATORS SHALE BE. BINOIN.G AND SHALL. BE 
ENTERED IN A COuRT OF COMPETENT JURISDICTION. THE AWARD OF THE 
ARBITRATORS MAY GRANT ANY RELIEF WHICH :mIGHT BE GRANTED; BY A COURT OF 
GENERAL JURISDICTION,. INCLUDING, WT-THOUT LIMITATION, BY REASON OF 
enumeration, award of damages (BUT EXCLUDING INJUNCTIVE RELIEF');, AND
MAY, In the discretion of the arbitrators,, assess, in addition, the 
CQS.TS OF ARBITRATION,^ INCLUDING THE REASONABLE FEES OF THE' ARBITRATORS 
AND REASONABLE ATTORNEYS' FEES, AGAINST EITHER OR BOTH, PARTIES', IN 
PROPORTIONS A§ THE ARBITRATORS SHALL DETERMINE-.

3!0.4' NOTHING CONTAINED -IN THIS' AGREEMENT ■ SHALL BAR EITHER PARTY 
FROM SEEKING AND OBTAINING' TEMPORARY AND PERlkNENT -INJUNCTIVE RELIEF 
FROM A COURT OF COMPETENT JURISDICTION CONSISTENT WITH THIS: ARTICLE'. 
XXX IN ACCORDANCE WITH APPLICABLE. LAW AGAINST THREATENED CONDUCT THAT 
WILL, IN SUCH PARTY'S DISCRETION, CAUSE- SUCH PARTY LOSS OR DAMAGE.

310.5 THE PARTIES INTEND 'THAT ,ANY ARBITRATION BETWEEN FRANCHISEE 
AND FRANCHISOR REGARDING A CLAIM: OF FRANCHISEE SHALL BE .OF
FRANCHISEE''S INDIVIDUAL CLAIM, AND THAT N'O SUCH CLAIM SUB JECT TO 
arbitration shall BE: ARBITRATED ON A .CEASS-W:IDE BASIS.

30.6 FRANCHISEE SHALL NOT ASSERT ANY CLAIM OR, CAUSE OF AGTI.ON' 
AGAINST FRANGHISOR, ITS OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES 
OR AFFILIATES AFTER ONE (1) YEAR FOLLOWING THE EVENT GIVING: RISE TO 
SUCH CLAIM OR CAUSE OF' ACTION.

ARTICLE XXXI 
AGKNOWLEDCaiENTS

3;1.1 FRANCHISEE ACKNOWLEDGES' THAT FRANCHISEE HAS CONDUCTED AN
independent, investigation of the franchised business, .and recognizes THA-T the business venture contemplated by '. THIS' agreement INVOLVES
business. RISKS', AND THAT FRANCHISEE''S SUCCESS WILL BE LARGELY 
DEPENDENT UPON THE ABILITY OF FRANCHISEE: AS AN INDEPENDENT BUSiNESS 
PERSON., FRANCHISOR EXPRESSLY DISCLAIMS THE NiAKING OF, .AND ERANCHI'SEE 
acknowledges that franchisee has not RECEIVED, ANY WARRANTY OR. 
GUARANTEE, EXPRESS. OR IMPLIED,, AS TO THE POTENTIAL VOLUME-, PROFITS, :OR 
SUCCESS OF THE BUS.INESS 'VENTURE CONTEMPLATED BY THIS AGREEMENT,.

3'1..2 franchisee :aCRNOWEEDGES THAT. FRANCHISEE: HAS RECEIVED, READ, 
AND UNDERSTOOD THIS AGREEMENT, :iNGLU.DING iTS EXHIBITS;' THAT FRANCHISOR.
has fully :and adequately explained the, provisions of each to
.FRANCHISEE'S SATIS:FACTI;0N;. AND THAT FRANGHISDR HAS ACCORDED FRANCHISEE 
AMPLE TIME AND OPPORTUNITY TO CONSULT WITH ADVISORS OF FRANCHISEE'S 
OWN CHOOSING ABOUT THE POTENTIAL 'BENEFTTS AND- RISKS OF ENTERING INTO 
THIS AGREEMENT.

3:1.3 :FRANCHISEE ACKNOWLEDGES THAT FRANCHISEE HAS RECEIVED A, 
COMPLETE COPY OF FRANCHISOR'S FRANCHISE Di;SGLOS:.URE' DOCUMENTS, THIS 
AGREEMENT^ THE, EXHIBITS REFERRED TO IN THIS AGREEMENT',, AND .^Y -OTHER

Page 124 of 233



^AGREEMENTS' RELATING HERETO;, IE ANY., AT EEAST^ EQURTEEN (14) CALENDAR 
DAYS PRIOR TO THE DATE, ON WHICH THIS AGREEMENT WAS, EXECUTED.

31.4 FRANCHISEE ACKNOWLEDGES AND IS AWARE OF THE FACT. THAT DOME 
FRANCHISEES QF FRANCHISOR :MAY OPERATE UNDER DIFFERENT FORMS OF 
AGREEMENTS^ AND, 'CONSEQUENTLY, THAT FRANCHISOR' S OBLIGATIONS AND RIGHTS 
IN' RESPECT TO ITS VARIOUS FRANCHISEES MAY DIFFER MATERIALLY IN CERTAIN 
CIRCUMSTANCES.

ARTICLE XXXII 
ENTIRE AGREEMENT

Thi.s Agreement., tegetlier wl,t'h the Area Development Agreemen.t., if 
applicable, and any other Franchise Agreements thereunder,, constitutes 
the. entire agreement bet.ween Franchisor and Fra'hChi.s.ee with, respect to. 
the; subject matter hereof, and this Agreement supersedes all prior and 
contemporaneous agreements between Franchiisor and .Eranehise.e in, 
connection 'with its subject mat,ter. In the event of any Gonfli.ct 
hetweeh the terms of this Agreement and the terms: of the Area
Development Agreement, if applicable;, or any other Franchise 
Agreement, the terms of this, Agreement shall prevail. No officer, 
employee of other servant or agent of Franchisor of Franchisee is 
authorized to make any representation, warranty or other promise not 
contained in this Agreement.. :N,0 'ehange, termination or attempte.d. 
waiver of any of the. provisions of this Agreemeht shall be binding 
Upon Ffanchis'or or .Franchisee unless' in wfi.ting and signed by 
Franchisor and Fr.an.ehisee, Nothing in this or in any related, 
a.g.reement, however, is intended to disclaim the representati.ons made 
by Franchisor in the, franchise disclosure docuitient that is furnished 
by Franchisor to Franchisee.

ARTICLE XXXIII
JOINT, AND SEVERAL OBLIGATION

If Franchisee consists of more than one (Ij person,, their 
,liabil'ity under this Agreemeht shall be; deemed to be joint and 
several.

ARTICLE XXXIV 
SECURITY INTEREST

.Franchise.e grants to Franchisor a security int.erest in all of 
:FranGhisee''s, interest in all leasehold improvements, furniture;,, 
furnishings, fixtures,, equipment', inyentory arid .supplies- located at or 
used, in connection with the COffe,ehouse,, now or hereafter leased ot 
acquired, together with all attachments, accessions,, accessories,, 
additions:., substitu.tions and replaGements' ther.e.fOre,. and all cash and 
non-Cash proceeds derived from insurance or the- disposition of such 
col lateral, to s'Ceure payment and performance of. all debts,
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liabilities and obligatiGns of any kind, whenever and howeveb 
incurred,, of _E;fanehisee -to Franchisor. Franchisee agrees to execute 
and deliver to Franchisor in a timely manner all financial statements 
and other documents neceasafy or desirable to evidence, perfect ancJ 
continue the priority of such security* interests' under the- Uniform 
Gommercial Code. For such purposes, the address of Franchisee and 
Franchisor are, set forth in Article XXVIII of this Agreeme’nt.,. If 
Franchisee is in good standing. Franchisor will, upon request, execute; 
subordinations of its, security interest to suppliers, lenders and/or 
lessors furnishing equipment or financing for the Coffeehouse.

COUNTERPART;
ARTICLE XXXV

PARAGRAPH HEADINGS; PRONOUNS

This Agreement may be, executed in any number of counterparts, all. 
of which when taken, togeithef Shall constitute one and the same 
instrument. The paragraph headings in this Agreement are for 
convenience only, and shall not .be .deemed to alter .or .affect any of 
its provisions.. Each pronoun used in this Agreement shall be deemed 
to include; the other number of genders.

ARTICLE XXXVI
SEVERABILITY AND CONSTRUCTION

3'^.1 Bach section, part,- term and provision of this Agreement 
shall be considered s.everabie^ and if, for any reasion, any section, 
part:, te-fm, -or provision is determined to be invalid and contrary to., 
or in conflict with-, any existing or future law or regulation, that 
shall not impair 'the operation of, or affect the remaining portions,, 
parts',, terms or provisions of this Agtaement,, and the latter will 
continue to be given full force and effect .and, bind the; parties', and 
the invalid seGtidns, parts, .terms or provisiphs shall be deemed not 
to 'be a- part of this Agreement.; provided/ however, that, if Franehisor 
determines that the finding .of illegality adversely affects the bas.i.c 
consideration of this Agreement,, , Franchisor and Franchisee, may 
te.rminate this .Agreement; t

36.2 Anything tP the contrary in this Agreement notVjithstanding;, 
nothing in this- Agreement is intended, nor shall be deemed, to confer 
upon, any person or legal entity, other than Franchisor or Franchisee 
and such of their respectiye. suc.ces.sors and assigns as 'may be 
contemplated by this Agreement, any rights, or remedies under or by 
reason pf this Agreement.

36;. 3 Franchisee expressly agrees to be bound by any promise or 
covenant imposing' the maximum duty pe-rmitted by law, which is subsumed 
within; the terms of any provision hereof as though it, were separately 
arti.culated in. and made, a part Pf this .Agre,ement,, that may re,S;ult frPm 
striking from any of the. provisions, of this Agreement any portion or 
portions which a. court may hold to be unreaspnable and unenforceable
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in a final d'eGi-sion to which Franchisor .is: a party, or from- reducing' 
the scope of any promise or cO'Venant to the extent Ifeguired to comply 
with such a court order.

36;. 4 All captions in this Agreement are intended solely for the 
convenience of the parties, and none shall be' deemed to' affect the 
meaning or construction ^of any provision.

36-. 5 This Agreement shall be .exeeUted It two or more 
counterparts, and, each copy so executed shall be deemed a duplicate' 
original,

The, parties have executed this; Agreement on the date .first 
written above.

FBAN,GH'i:SOB F.RAN,CHI,SEE

By
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TOl4 N TOMS FWaJCHISE , liLC 

FRANCHISE AGREEMENT 

EXHIBIT "A"

LOCATION AND TERRITORY

Franchisee's Location and Territory shall be as follows;

FI^NCHIS.OR

By: ______

FRANCHISEE'

By:
Franchisee
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TOM N TOMS FRANCHISE, £LG 

FRANCHISE |U3REElffiNT 

EXHIBIT "B" 

GUARANTEE AGREEMENT

THIS GOftRXNTEE AGREEMENT ("Guarantee:"’) entered into this _____
day of , 20', by and. between. Tom. N Toms EranGhise,, L’LC,, a 
Galifornia limited liability company ("’'Secured Party" or "'Franchisor") 
and each of the undersigned persons and their spouses' (each a 
"Guarantor"), being all of the shareholders or members,, partners, 
principals or other owners or controlling' persons, as applicable, of 
the "Franchisee" or "Debtor'^ (as hereafter defined,) .

W I T N E S E T H:

WHEREAS,, Franchis'ee,.. ("Franchisee" or ^Debtor") has entered, into 
a Franchise Agreement dated , 20__ (collectively, the

. ■" — ' ''Franchise Agreemeht") with the Secured Party;

WHEREAS.,, Guarantor, holds ____ % of dwhership. interest in the'
Franchisee or other beneficiai Owner or controlling person, as 
applicable., in Debtor, ,o,r a, spouse of such, person, and will benefit 
from the Franchise Agreement;

WHEREAS, the Secured Patty is willing to, enter the FrahChise- 
Agr'eerhent wi.th Debtor only if Guarantor agrees to 'guarantee the full,, 
prompt, complete and faithful perfOrmanGe of all the terms, covenants,> 
conditions' and obligation (;s), on. Debtor 's part .to: be performed under- 
the Franchise .Agreement., and :all other agreements; and, instrumehts 
aneiliary to such, agreements, and including any amendment-s or renewals 
thereof (the "Documents");

NQW,; THERE'F.ORE,., in order to induce the SecMred Party 'to enter the 
Franchise Agreement and the Documents with Debtor and for other good 
.and valuable cohsiderat.ion,, the receipt and, sufficiency of which is 
hereby ac'kriowi,edg,e.d, each Guarantor hereby jointly and severally
agrees tO' be; bound by the Doeumehts and jointly and severally
covenants and agrees with the Secured Party as follows:

ARTICLE I 
GUARANTEE

1.1 .Guarantor unc'Onditionally guarantees the full.,, prompt, 
complete and faithful performance., payment, observance, and fulfillinent 
by Debtor ,6f .all of the terms, Gov'enants and: cohditions and' any
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obl'iga'ti,o.n,(s.), under the' .DoGuments when, due and any .and all fees., 
royalties and other sums that may become: due to the Secured Party ftom 
Debtor under the. Documents .{-"Obligation(s) ") ; Guaranto'r further agrees 
to pay all expenses (including reasphable attorneys'' fees and legal 
expenses:) incurred by the Secured' Party in. endeavoring to collect the 
Obligation'(s.) , 'br any part thereof, or in securing the. performance 
thereof,, or* in. enforcing this Guarantee.,

1.2 Guarant-Gr hereby covenants and agrees unGOndihiohally tha.t 
in the event Debtor fails to make any pa.ymeht due under the 
Obligations on the due da.te a'S set forth in the Documents,, or' .an event 
of default occurs, as defined in the Document's ("'Event of Default"), 
wi.thin ten (1.0) days of the receip.t Of written notice from, or on 
behalf of, the Secured Party to the effect that there .exis.t's s.uch an 
Event of Default ,and, 'o:.f the amount or .nature of the Oblig.a.tion (js) 
which Debtor has failed to pay or perform. Guarantor will pay the 
entire unpaid amount thereof to the Secured .Party at its .office set 
forth on the signature page attached hereto. In the event that the 
Guarantor should fail or decline: to pay any s.ums properly due tO' the. 
Secured Party hereunder within ten. (10) days following the Secured 
Party's request :for the. pa-ymeht Of any such sums, then said Sums shall. 
bear interest: at annual interest rate equal to twelve percent (:12%) . 
Further, if Guarantor shall fail to pay 'any a,mO,unt or 'perform any 
Obligation (s), properly due to the Secured) Party hereunder, the Secured 
Party' ma.y .institute and pursue any action or .proceeding to judgment o'r 
final decree ahd :may enforce any such judgment Of’ final decree against 
Guarantor and. collect/ in the :m'anner' provided by law., out of 
Guarantor's property, wherever situated, the monies adjudged or 
decreed to be payable.

l.,3 This Guarantee shall, nOt, be limited to any particular 
period of timev, but rather shall continue absolutely,, unconditiOnaily 
and i'rre-vocably until all the terms, covenants .and, c.ohdiitions of the. 
Documents have been fully and completely performed by Debtor or 
otherwise disGha:rged ahd/Or released by . the Secured Party, and 
Guarantor shall hot be released .from any duty. Obligation or liability 
hereunder so long’ as there is any claim of the' Secured Party .agains.t 
Debtor arising’ out of the Documents which have :not beeh performed, 
settled of di.s'charged in full.

ARTICLE II
REMEDIES RIGHTS OF SECPREP PARTY

2.1, The' secured Party shall .give Guarantor notice in writing of 
an Event of Default o'r any event which might :mat.ur.e into an Event of 
Default, known to Secured' Party (.but neithe'r failure to give.,, nor 
;de'fect in, a.ny ho-tice shall extingui'sh or in any way aff'e.ct the 
Obligation (s ) of: Guarantor hereunder')'. Neither demand, on-/ no.r the 
pursuit, of any remedies agai-nst. Debtor or any other guarantor of the 
Obligation.(s) ("Obligor") shall ,'be required as a ;condition precedent 
to.. Or neither the dependency nor the prior termination of any action, 
suit, or proceeding against the Debtor or any Obligor (whether for the

2
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s;ame or a different, remedy) shall bar or prejudice the making of a. 
demand on Guarantor by the Secured Earty and the commencement a.geihst 
Guarantor after such demand of, any ac.tioh, suit or. proceeding, at law 
or in, equity, for the specific peffo'rmance of. any covenant or 
agreement contained in the .Documents or for the enforcement of any 
other appropriate, legal or equitable remedy.

2.2 Guarantor's liability hereunder is- 
immediate. Guarantor -agrees that neither-.

primary, direc.t and.

(i) The exercise or the failure- to exercise by the Secured 
Party of- .any rig-hts or remedies conferred on .i,t under the- 
Documents, hereunder or existing: at law or otherwise, or against 
any collateral;

(ii) The recovery' of a- judgment against Debtor p,r Gbligor;

(iii) The, commehcement of an action at law or the' recove-ry 
of a judgment at law against Debtor or any Obligor and the 
enforcement thereof through levy or executiO'h or oth.erwise,;

(iv) The; taking- ,o-r institution or any other, action or 
proceeding against Debtor or any Obligor'; nor

(v| The delay in taking, pursuing or exercising any of the 
fo'reg.o.ing actions, rights, powers or remedies (even though,
requested by Guarantpr) by the Secured Party shall extinguish or 
affect the Obligation:(s.) of Guarantor hereunder, but. Guarahtor 
shall be and remain liable for and until all Obligati,on.('S,) shall 
have been fully paid -notwithstandihg the previous discharge 
(total or partial) frOm further liability of Debtor or any 
Obligor or the existence of any bar (total, partial Or temporary) 
to the pursuit .by .Guaranto-r -of any fight or claim to .be
subrogated tP the. right or claims of the Secured Party resulting 
from- any action of failure or omission to- act Or delay in acting 
by the Secured Party/ or anyone entitled, to act in its place.

2.3 In case uny of the .Guarantor shall become' .insolvent or 
admit, in writing hi.s, her, or its inability to pay his,, her or its
debts as they mature, or apply fp-f, consent to or acquiesce in the
appointment of a trustee, re.ceiver,' liquidator, assignee,, sequestrator 
or other similar Official for either Guarantor, or any of his, her of 
,i,ts property; o,r,> in the absence pf’ sUch application, consent or 
acquiescence, a trustee, feceiver, liquidator, assignee/ sequestrator 
or, other s.infilar official is appointed, for Guarantpr, or for a 
substantial, part of hisf/ her or its property and is hot discharged 
wi.thi.n 6,0 days; or any bankruptcy, ■reorgahization, debt arrangement or. 
other proceeding under any bankruptcy, admiralty or insolvency law or 
at common law Of in equity is- instituted by or agai.nst Guarantor, or 
remains :fo,r 60- days undismissed, then if any such event shall, occur at 
a time when any of the Obligation (s-l may not be then due and' payable., 
Guarantor will pay to the Secured Party forthwith the whole unpaid 
amount under the Documents and Documents plus any other Sums due, under,

3
Page 1.31 of;233



the Documents and other Documents', irrespective of whether any demand 
shali have been made on Guarantor,, Debtor- o.r' any Obiigof by 
int.ervehtion .in or initiation of jiudicial pro.eeedingis relative to 
Guarantor, bis, her or its’ •credi.tors, o.r .his,. her or its property, The 
Secured Sart.y may file and prove ,a. claim or claims’ fo-r the whole 
unpaid amount or any portion thereof and for- any other s.ums due under 
.the Documents and. other Dg’Gumeh'ts 'and file such other' papers or 
documents as may be' necessary or advisable in order to have such claim 
allowed in such judicial proceedings and to. coilect and. receive any 
■tio'nies .or other propert.y payable or deliye.rable on any such claim, and 
to distribute the. same; and any receiver,, assignee: or trustee in 
bankruptcy or’ .reorgani.zati.on is' hereby authoriz-ed -to make such 
pa,yments to the Secured Party.

2. A The behefits., remedies and rights' provided or intended tO' 
be provided hereby for’ the Secured Party are in addition to and 
without prejudice tO’ any rights, henefits.,, remedies or security to 
which the Secured Party might, otherwise be entitled.

2.. 5' Notwithstanding anything mentioned herein to the contrary, 
the’ Secured. Party, .from time tO' time, without notice tQ. Guarantor, may 
take all or any of the following’ action's without in any manner 
affecting or impairing the liability of Guaran.tOr hereunder:;

t'i) Obtain a security interest in any property to secure 
any of the Obligation .(s), hereunder;

{'ii) Retain or obtain the primary or. secondary liability of 
any party or partieis, in addition to G.Uarantor, With respect to 
any of the Obligation's;) ;

(iii) Extend the time for payment of the Documents, or any 
installment thereof for any period:;

TiV'): Release; or compromise any liability o.f Guarantor
.hereunder or any liability of any nature’ of' any other party or 
parties' with respect, to the Obligation (s) ;

(v) Resort to Guaranto’-r fpr payment of any Obligation (:s) , 
■whether or not the Secured Party shall, proceed against any other 
party primanil.y Or. se.condariiy liable on any of the 
O'bligatiO.n.(s) ; or

(vi) Agree to any amendments,, modification or alteration of 
the Documents and exercise; its rights to consent, feo any action or 
non-action, of 'Debtor which ma-.y vioiate the .covenants and 
agreements contained. in the Documents with or without 
consideration,, oh ’such terms and conditions- as may be acceptable 
to it.

2.. 6 Guarantor'agrees that if at any time; all o’r any part of any 
payment theretofore ’applied by the Secured. .Party to any of the 
dbligation:(s.) is or’ must be rescinded' or .returned by the S;ecured Party

4
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for, any reason whatsoever (inGluding, without lirai,tation, the
insol venoy, baukruptey or reor-gariizati.on, of Debtor:), such
Obligation (st, f'0,r purposes, of this. Guarantee:,- to the exient that such 
payment is or must be rescinded, or returned, shall be deemed to have: 
continued in exist.ehc.e, no twith standing such application by the
Secured t>art:yf and this Guarantee shall continue to be effective dr be 
reinstated,, aa the; case may ,be, as to such Obligation's;),, all as
though such application by the Seeured Party had not be.en made;

ARTICLE III 
GUARANTOR'S WARRANTIES

that:
3.-1 Guarantor represents and warran.ts to the Secured Party

(i) This Guarantee has been duly exeGuted and delivered by 
the; Guarantor and eortstitu,tes a legal,, valid, and binding 
pbligation pf Guarantor enforceable against him, her or it in 
ae'eordance with its. terms;

There is no action, litigation or other ;proGeedihg 
pending or threatened, against Guarantbr, b.efore any court,, 
arbitrator or administrative agency which may have a materially 
adverse e’.-ff.ect oh the ass.ets., businesses, or financial cohditioh, 
o;f Guarantor, or which would prevent, hinder pt, jeopardize his, 
her or its performance, under this' Guar.ant.eef;

(iii) Guarantor is. fully familiar with all of the covenants, 
terms and conditions of the 'fo'cuments: and the Ddcuments;

(iv) The Guarantor is not party to, any .contract., agreemeht,- 
indenture or instrument or subject te any restriction which might, 
.materially adversely affect his, her or its financial condition 
which would' in any way j'eo.pardize the; ability of Guarantor to 
perform hereunder; and

(v) The .FinanGiai .Statement of Debtor attached hereto as 
Exhibit, ":k'- is corre.ct in all material, respects and accurately 
represents the financial, condition of Debtor as of 

, 20; ,

ARTICia IV
MISCELLANEOUS PROVISIONS

4.1 .All the covenants, stipulations, promises and .agreements 
contained, in this Guarantee by or on behalf of Guarantor are for the 
benefit ©.f the Sec.Ured Party, itS’ successors or' assigns and shall bind 
Guarantor and hiS, her or its heirs,, executors, personal 
representative,,, s.uccessors and assigns,.
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4.i2 Any .notice o>r demand which ;by any provision 'of this 
Guarantee is required, or permitted to be given ,by Secured Party to 
Guarantor shall .be deeme.d. to .have been ,suffi.ciently given fo.r all 
purposes if given, by first-class mail, postage prepaid, to Guarantor 
at the address set forth .after his,: her or its signature helpw .(until 
andther address is filed by Guarantor with Secured Party for such 
purposes).

4.3 .The Secured Party, without notice: of- any kind, irtay sell,, 
assign or transfer the Documents,, and in such event each .and. every 
immediate, and sucGes:sive a'ssi.gne.e or transferee thereof may be given, 
the right by the iSe.cure.d. Party to.: enforce this Guarantee in. ful.l^ dy 
suit dr otherwisey for its own benefit. Guarantor hereby agrees for 
the benefit of any such assignee or trans.feree that his, her or its’ 
Oblig.ation,(s) hereunder shall not be subject to any redu.ctidn.,. 
abatement, defense.., set-off, counterclaim dr' recdupment for any reason 
whatsoever.

4.4 Guarantor hereby expressly waives!:

(■i) Notice of the acceptance by the Secured Party of this
Guarantee;;

(:ii) Notice of the existence., creation or non-pa.yment Of 
all or' any of the 'Gbligation:(s) ;

(lii) Presentment, demand,, notice or dishonor, protest and 
all other notices Whatsoever; and

(iv) ,A11, diligence in cdll.edtldh, or protection of or 
realization on the. Obliga.tion (.s-) or any thereof hereunder, or any 
s'ecuri.ty fpr dr guarantee of any of the foregoing..

4.(5 No delay on the .part of fhe .Secured, Party in the, exercise 
of any right or remedy .shall operate as. a waiver ther-.ed.f,. and no 
single or partial exercise by the Secured Party of any right or remedy 
shall preclude other or- further exercise thefe.df or the exercise of 
any other right dr remedy,' hor shall any modification, or waiver of any 
of the. provisions, d.f this 'Guarantee be binding' On, the Secured Party 
except as expressly set forth, in writing, duly sig'ned, and delivered on 
behalf of the Secured Party.

4.6' This; Guarantee shall in all respects be governed by .and 
construed and enforced in, accordance with the laws; of the State of 
California and the parties hereto submit to; the ndh-exclusive 
jurisdiction of the eourts of Los Angeles County, California and, all 

.courts competent to .hear appeals therefrom..

A.l Any provisi.dn of this Guarantee that is prohibited or 
unenforceable in, any jurisdiction shall, as td such jurisdiction, be 
.ineffective to the extent of sueh prohibition or unenforceability 
without, inyalidatihg the .remaining, provisions hereof, and nd such
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prohibition or uh'ehf orG.eability' shall invalidate,- or
unenforoeable svioh, provision, in any other jurisdiction.

render

IN WITNESS WHEREOF, the parties hereto have executed this 
'Guarantee as d.'f the; date first written above.

"SECURED PARTY"

FRANGHiISQR

By^^

'GUARANTORS' "SPOUSE"

Name; 
Address':

Name: 
Address.:

Name: 
Address':
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TOM N TOMS FRANCHISE, LLC 

FRANCHISE A^EMENT 

EXHIBIT "C"

CONDlTlONAJj LEASE ASSIGNMENT PROVISIONS

The clauses referred to in Ar.tlcle 2.1 of the attached Franchise- 
Agreement axe: as follows:

(:i) The premises; being leased hereunder :shall be used 
solely for the operation of; a Tom N TomS' Goffeehous:e

(iii Lessor has, examined Frahchisor''s st-addard des.ign, 
cdhcepts and specifications and eprtsehts to Lessee's use of same 
and of Franchisor's Marks and such signage as' Franchisor may 
prescribe for the Gbffeehouse.

(iii;),. Lessee may not s,ublease or assign, all or any part of 
its d'ccupancy ,rights,, or extend the term, or renew the lease., 
without Franchisor's prior written consent.

(iv) lessor shall furnish Franchisor a copy of the executed, 
lease,, Incrudihg, all, attachments thereto and related agre.ements, 
,i.f any, within five (51 days after its; execution, and nO' ;change 
or amendment to su,ch leas.e affecting' the above terms and 
conditions shall bO’ effective without Franchiisor' S prior Written 
approval.

,(v) N,otwiths,.tanding any.thing to the contrary GGh,tained in 
this Leasey it is, expressly understood and agreed that if the
Franchise Agreement dated the ___ day of , 20'______________ between
the Lessee and Fran,chis.or e^pines or is terminated fOf' any reason 
whatsoever, the Lessee's rights hereunder shall, at the option of 
franchisor, be transferred’ and assigned to Franchisor. Said 
option .may be exercised by Franchisor giving the Lessor a notice 
in writing within thirty (,30:,)' . days' :following the expiration or 
termination of the said Ffanchise Agreement,- such notice to 
specify', inter alia,, the date of such expiration or 'termination-. 
:rt is fur.ther agreed that such notice shall. Without further act 
or formality,, operate as an effective assighment. c.f the Lessee's 
right hereunder, to Franchisor and the assumption by Eranchisor of 
the covenants herein required to be observed or' performed 'by the 
Lessee.

(vi) in the event Franchisor elects not. to exercise the 
above optioh. Lessor shall permit Franchisor to enter the 
premises in order to make any modification necessary to. protect 
Franchisor' s Marks..

'(yii) The :Le;Ssor shall give’ written notice to- Franchisor 
(concurrently with the giving of such nptic.e to the Lessee) of

9

Page 137 61233



any default by the lessee under the Lease., and Franchisor shall 
have, after the. expiratloh. ,of the period during which the Lessee 
may cure .such default^ an additional fifteen (IS) days to .cur,e> 
at its, sole option, any such default, providing that if such 
default arises by reasoh of the bankruptcy or insolvency of the 
Lessee or the appointment of a receiver' over the Lessee's assets, 
or 'part thereof. Franchisor shall have the right to assume thiS' 
Lease upon payment of any arrears of rental to such date.. In the 
event of any such, assumption, the Lessee shall, cease to have any 
further rights hereunder.

(viii) The Lessor .acknowledges that the said Franchise:
.Agreement contains a. right on the part o.f Franchisor, in the: 
event of expiration, or termihatiGh of the said Franchise 
Agreement for any ■reaSOh whatsoever, to enter the premises hereby 
demised and' to operate the: Coffeehouse :for the account of the. 
Lessee, for a period as set forth in the said Franchise Agreement. 
The Lessor further ackhowledges that such entry by Franchisor 
shall .no:t cohst-itute' an assignment of this Lease., -nor a 
sublet.ting of the premises hereb.y demised.

(,ix,'). T:he Lessor acknowledges that Franchisor is executing 
thrS Lease .solely fo.r the purpose of acknowledging the provisions 
contained in. the foregoing, clauS.eS and' agrees that, such execution, 
by Franchisor shall in ho way be construed so as to obligate 
Frahchlsor for the, performance :of any of, the terms., conditions,, 
obligations and covenants: contained herein,. except. a'S
specifically set forth in clause (i).

The. foregoing provisions shall ,be incorporated into Franchisee':s 
lease or sublease, agreemeht...

Fj^CHISOR

,By

FRANCHISEE

By:.
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TOM N TOSiS FRANCHISE, LLC 

FRANCHISE AGREEMENT 

EXHIBIT "D«'

SITE LOCATION ADDENDUM

Site L'oeati.Gn

Tom N' Toms: Franchise-, LLC
("Franchisee-)i have on this 'da.te,

'("‘FranGhisdr") and Franchisee. 
_______ , 2:,0 , entered .into, -a

certain Franchise Agreeraeh't., {'-'Franchise Agreement'") and desire to 
supplement' its terms as- set out, below,. The parties, hereto therefore: 
agr'e.e as follows;:

A.. S.it,e .Selectloh

Within 1 year, (3.65) days after execution of this Addendum, 
Franchisee shall acguire., b.y lease or purchase., at 'Franchisee's 
expense and subject to Franchisor’';s approval, as provided in the. 
Franchise Agreement., a location tor the- franchised business.

B. Guidelines and Evaluation

In connection 'with Franchisee's s.election of a site for the 
franchised !b,usines;s, Franchisor .shall furnish to Franchisee the 
fOliOwihg:

1. Counseling and assistance On sl-te selec.tiOn guidelines 
as; Franchisor ;may deem advisable..

2. Such on-site evaluation as Franchisor may deem 
advisable in response to Franchisee's request for site approval,,; 
•provided, howe.ver, that Franchisor shall not :provide on-site 
evaluation for any proposed site prior to the receipt of a market 
feasibility study for such site, prepared by Eranchisee pur.s.uant, to 
Paragraph C. hereof. If on-si.'te- eyaluatiph is deeme.d necessary and 
.a-ppropriate by Franchisor (on its own initiative or at Franchisee's 
request). Franchisee shall reimburse Franchisor for all •reasohabi.e 
expenses' incurred by Franchisor' in Connection with .such on-site 
evaiuatipn.,. including, without I'ifflitation, the; cost of travel, lodging 
and meals,, following Franchisee' s approval in advance of same-.

C.. 'Site: ■Approval

Prior to the acquisition by lease or purchase of any proposed 
locaiion for the franchised business,. Franchisee shall submit to 
Fr'ahehiso.r,- .in the form specified -by EranChisor, a de:scripti'on of fh® 
•proposed: .loca.tiort and. .such, other information or ma.t'er'idl.s as 
FranGhisor may reasonably require. Recognizing' that time is of the 
essence. Franchisee agrees tha.t it must submit, such information, and 
material for the -proposed' location to Franchisor for its approval no
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later than () days after the execution of the: 
Franchi.se Agreement,. Franchlso.r sfeall have (,) days after' 
receipt of such information and, materials from franchisee to approve 
or disapprove, at its sole discretion,- the proposed loeatioh as the: 
location for the franchised business'- The proposed location shall not, 
be deemed' approved uriles/s written notice of approval is given, to 
Franchisee by FfanChisor.

D. Lease Provi:siohs

The lease: for the premises Of the franchised business shall be 
submitted, to franchisp'r for ,i,ts written approval, prior to execution by 
Franchisee, and the Lessor, and shall contain the following terms and 
conditions;:

1,. That the premises shall be used only for the operation 
of the franchised business.

2. That the. landlord has examined Franchisor:''s standard 
design concepts and consents to Franchisee's us'e of such Proprietary 
Marks and signage as Eranehisor .may prescribe for the; franchised, 
business.

3:. That the landlord agrees tO furnis'h Franchisor with,
copies of any ah'd all letters and notices; sent to .Franchisee
pertaining tO‘ the: lease and premises,, at the same time that, such 
letters and notices .are sent, to: Etanchisee.

4;. That Franchisee may no:t sublease or' assign all Or any 
part of ,its occupancy :rights„ or extend' the terti or renew the lea’se:, 
witho.ut, Fr.anchis.or's prior written, consent-

5',. That iFranchisor shall have the right to .enter the
premises to make any modification nec'easary to' prote.ct Franchisor's 
Proprietary Marks' or 'to cure .any default under the lease or under this 
Agreement.

6.. That. Franchisor :shall, have, the option to assume
.Franchisee's oceupa'ney rights, and the right to assign Or sublease for 
all or any part Of the remaining term, upon Franchisee's default or 
termination under such lease or under this Agreement^

7.. That Franchisor shall be furnished a copy of the
executed lease, ten (.:10’) days after its' exeGutlon., and no change or 
amendment to such lease' affecting the above terms and Gonditions' shall 
be effective' w.i.thout F'canchisor's prior written approval.

E. Relocation

Upon, franchisor's approval of a loCatioh :for the franchised 
business, or upon execution of this Agreement/ whichever occurs: 
earlier:, the street address of the approved location, of, the fr.anchis.ed ^ 
business shall, be recorded, and shall bO' a.ttached as. Exhibit "A" to
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this Agreemeht. Eranchisee shall not, rel'o.Gate the tta'nehised bu'sinese 
without the express prior written eonseht ot Fra'nchiso.r.

F. Qpii s tr u G t i on

Er-anGhlsee shall GommenGe GonstruGtion or leasehold improvements
f"Construct-ion''^) of the franchise business' within.  ____)
days after Franchisee executes this addendum, executes a leases^ or 
obtains' the right to possession of the premises, whichever occurs 
latest.. Franci^^^gee shall provide written notice to ■Franchiso'r of the, 
date Gonstruction of the franchised business coinmenGes within 
(;_)■ days after commencement. .Franchisee shall maintain continupus 
Cons.tructipn, of. the franchised business premises and shall complete:
Construction, including all exterior and interior carpentry^ 
electrical, painting and finishing work, and installation of all 
furnishinga, fixtures;, equipment, and signs,, in accordance, with the, 
approved plans and specifications at. Fran.Ghlsee's expense, within 
(:). months after commeneOment Cexclusive: o.f the: time: lost by reason 
of strikes,, lockouts, fire and other casualties and acts, of God) .,
Each week during the Gonstruction period, FranGhisee and Franchisee’'s 
architect or' general contractor Shall Gettify in writing to Franchisor 
that all 'wo-rk is proceeding .substantially on schedule,, and in,
accordance with the; approved plans and speGificatipna ahd .all 
appli.cable laws, regulations .ordinances and restrictive covenants. 
Franchisee' further’ agrees that Franchisor and its .agen.ts shall have 
the right tO inspect the Gonstruction at ail. reasonable times,.

G. Permits: and Approvals

Before or upon .completion of Construction, Franchisee! shall 
obtain, and shall furnish to Franchisor, copies of., all necessary
permits, appro.val,s.., and eertifi.ca.tes required for occupancy of the 
premises and dperatlon of the. franchised business. Franchisee shall 
obtain. Franchisor'.s. approval, for o.pening and, shall open the: franchised
business within _____ (_:) months after the date of commencement of
Construction.

,H. Time, of Essence

Fr'anchisee' and .Franchisor agree that time is Of ithe essence in 
FranGhisee's performance of its obligations hereunder. Any failure by 
Franchisee to meet the time limits imposed under this Addendum shall 
eonstitute a default under .Section. 13.2..A. of the. Franchise Agreement, 
.for which Franchisor may te-rminabe this Agreement upon notice' to 
Franchisee.

I.. Effet-t of Franchise Agreement

This Addendum shall be considered an integral 'part of the 
Franchise Agreement between the.parties hereto, and the berms of this 
Addendum shall be eontrolling With respect, to the .subject matter 
hereof. Except as modified o.f supplemented by'this Addendum., the terms 
of the .Franchise Agreement .are hereby ratified and Confirmed.,,
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IN WITNESS WHEREOF, the parties hereto hayei duly executed, sealed 
and dpliyered thiS’ Addendum in triplicate, on the day and year first 
above written.

FRANCHISOR

By:

FRANCHISEE

Page 142 of 233



TOM N TOMS FRANCHISE, LLC 

FRANCHISE AGREEMENT 

EXHIBIT "E"

CONFiPENTIAlilTy AND NON-COMPETITION AGREEMENT

THIS AGREEMENT is- made' by and, between. Torn N] Toms FranchiseLLC, 
California limited liability company (the. "’Franchisor"), and 

,(the '"Franchisee") .

WHEREAS, Franchisor has developed an established business and is 
engaged ,in the development, marketing -and sale to franchisees of ah 
efficieht and distinctive system of training employees, preparing, 
serving, merchandising,, and selling products typically sold in a Tom N 
Toms Coffeehouse, served by a distinctively uniformed staff, and well 
trained, in .distinctively designed, furnished^, decofated and equipped 
Coffeehouses under the name Tom N Toms; and

WHEREAS;,, Franchisor has ;developed and uses the rtarne '"Tom N Toms" 
and "Tom, N Toms Coffee" and associated service marks, trademarks,, 
designs,, and symbols in the design and appearance' of its Coffeehouses 
(colleGt'ively referred to as the "Marks") / identifying the goodwill 
which Ffanchis.or has developed in connection with the o,perati,on of: Tom 
Ni Toms Coffeehouses by Franchis;or and its franchisees (all of which is 
ihereinafter referred to as the, "System")'; and

WHEREASy Franchisor desires to preserve the Marks and the System, 
and has plans, where profitable, to increase the number of Tom N Toms 
Cof'fe;eho,uses within the United States and elsewhere-; and

WHEREAS, Franchisee desires to be a Tom N Toms franchisee; and

WHEREAS:, Franchisee's Manager has been, hired, by Franchisee to run 
'the da,y-to-day activitie'S' of Franchisee's Coffeehouse and such Ma.nag.er 
must therefore' be' bound by thO' same cortf identiality and noh- 
competition agreement that Franchisee, is bound by-

IN CONSIDERATION of these' premis.es,, and the conditions stated 
herein, the parties agree ,as follows:

1. ' Purpose of Ag’reemeht, IFranchisor is placing FranGhisee in a 
po:sition of trust, and CGhfidence in the development, marketing, sale 
•and e-xpahsion of the S.ystem. As a precondition of the ■grant vOf the 
right to own and operate a Tom' N Toms Coffeehouse,,, Franchisor desires 
to ,receive from Franchisee (i) an agreement not tO' disclose. Certain 
informatiOh re-latihg to' Franchisor's' business,. (i,i) an agreement hot 
to compete against Franchisor for a, certain, period of time;, and (iii) 
an agreement concerning the ownership of .certain information.. This 
Agreement sets forth the terms of their agreements and under standings!.
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2. franchisor. O.wn.ership: :o£ Materials.- All information,, ideas, 
research,- .method's, techniques, specifications,, guidelines, secret 
recipes, manuals, procedures., systems, impro.vementSv notes, data, 
tapes, reforehce items., financial informaripn, literature, files, 
supplier lists, notebooks, calendar s, Sjketches;, drawings, memoranda, 
records and copyriqhted and other materials;, rncluding Franchisor's 
Confidential Operating- Manual, and the goodwill associated with them, 
whi.ch, -in any way rela.te t.o' Franchisor's past, present or, potential 
business or Which were prepared or received by Franchisee as a 
franchisee of Franehisof .and, a parti,cipant in the- System ('collectively 
referred to. as "Gonfidential Informatiori") are the exclusive property 
of Franchisor. Franchisee agrees to deliver to Franchisor all copies 
of' such ntaterials inCl.uding Franchisee's own personal work, papers, 
which are in .Franchisee's possession, o;f .under Franchisee's potential, 
control at. the request of Francdisor or, in the absence; of such a. 
request,, upon the termihation. of that certain Franehise .Ag-fe.emeht, 
dated- eyeh date herewith between Franchisor and Franchisee: (the
''Franchise Agreement") .

3.. Confidential Information., ' Franchisee- ack-nowledges, that 
Franchisor's Gonfidential Information is a valuable -and unique asset 
which .Franchisee holds in trust- for Franchisor's sole behe.fit., 
Franchisee agrees that Franchisee shall not, at ahy time; dufihg, and 
f,o"r a period of fifty (dO) years 'after Franchisee ceases to be a 
franchisee, o-f Franchisor or a participant in. the System, .use for 
i.tself or for others, or .disclose to. any person, corporation of other 
,enti-ty' for any reason, .any of Franehisor's C-Onfi.dential Information,, 
without the prior written consent of Franchisor^

4:. Trade Secrets. Franchise'e acknowledges that Franchisor's 
Confidential Information and its methods and techniqnes -of operation, 
and beverage/food. preparation,, merchandising, recipes, specifications^, 
i.ts financial, .co.hdition, customer service,, marketing and pricing 
stfategies, as, well as the- information compiled and developed 
.regarding improvements' of enhancements to the System,, including the 
'Confidential Operating Manual, are .uniquely -valuable tq Ffanehisor and 
dave :been developed, through conside-fable ekpense and effort-, and thus 
are not. usually ascertainable by .a comp.eti.tor without considerabl.e 
investment of effort and expens.e .("Trade Secrets") .,

In light of the need, to protect and preserve the, confidentiality 
of these Trade Secrets and in consideration of Franchisee's continued 
right to O.wn and operate a Tom N Toms Coffeehouse:, Ffahchisee agrees,-, 
at all, times while a franchisee of Franchisor, and for as, long as 
Franchisor remains, in business a-ny'whefe in the world, to, respee.t the 
confidentiality q.f Franchisor's Trade Secre.ts, to use them .solely for 
the bene-fit, o'f' Franchisor's business, and to refrain from disclosing 
or 'making- availabl.e the Trade Secrets :to any' third party without the 
prior writ,ten consent .of Franchiso-t. . Franchise.e .further a,g-rees to 
take all reasonable- se'curit,y measures' to ensure that Frahchisee's 
employees' Comply with this Agreement and such other security measures 
as are reasonably requested by Franchisor to; prevent acelden-tal, 
disclosure.
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'5f. .Assignment of invent'i'GmS’. All ideas, improvements,
processes, names, menu items, and enhancements to the System or which 
relate, to or are useful to Franchisor's business which Franchisee, 
alohe dr with others., may invent,. discoyer, mate or conceive!
("Inventions"!); are the .excluslye property o.f' Franchisor, and 
Franchisee shall promptly and fully disclose them to Franchisor., At
arty time.,, at .Franchisor's: r.eq,ues,t and etpens.e, Fr-anchiSee shall,,
Without further compensation:’ '(,i.) promptly record such Inventions with 
Franchisor; (11) execute any assignments: and other documents
Franchlso.r deems de.slra'ble; to protect its rights in the Inventions;
and (iii,)' assist Franchisor in enforcing' its righ.ts with respect to 
these Inventions,.

6. Restrictions on Unfair ■Competitlo.n,. It is, recognized by
Franchisee that as' the natural result of Franchisee's partiGipation in 
the System, as; a ffahchisee of Franchisor, Franchisee will gain access 
to Frahehis.or's Trade Secrets and Cdnfidential Information, and will 
gain the trust,, confidenCe and res.pect of Eran.ehl.sor' s .landlo.'rds,, 
customers and, suppliers. Franchisee, acknowledges that Franchlsof has 
a legitimate need to, protect itsel.f .against unfair competition by its 
franchisees and .their einpidyees;. 'Therefore, in consideration for 
Franchisee's participation, in the System, aa a franchisee of 
Franchisor, Fran,chis:ee ag.rees that while it is a .franchisee of 
Franchisor and for two (2) years after termination, of the Franchise 
Agreement,, regardless of the circumstances giving' rise to the 
terminationv, dr after Franchisee ceases to be a participant in the 
System, and within the Area of Minimum Gompetition as defined in 
Article: XIV of the 'Franchise Agreement, Franchisee shall not:

(a) Have or acquire a.n interest in a similar business to 
that offered or developed by Franchisor which provides the Same or 
subs.tantially similar, pro.ducts, as those Sold, distributed, 
manufactured or furni.shed by Fr'anchisor during the term of the 
Franchise Agreement. For purposes of- this Agreement, "similar 
business" means a retail 'bevera,ge service coffeehouse that sells the 
same: or Substantia.ll.y similar products as Menu Items,, as suCh term is 
defined in the Franchise Agreement, where thei .cumulative sales of such 
product,s comprise at least 50% o.f total .sales- of such business:;

(b) Engag.e, directly or, indirectly, on Franchisee's own 
behalf;^ or on behalf of any other person-, firm, partnership ,or 
corporation., in providing, assisting, instructing' or super,vising the 
marketing,, d’istribution or sale of the Products' df. any similar 
busin.ess to- thos.e, o.ffered and proyideci or, manufactured by Franchisor 
as of the termination of this Agreemen.t;

(c) Compete, directly or indirectly, with Franchisor in 
the offering, dis.tribution -o-r sale: of pfdducts, similar to the Products 
offered or provided or manufact..ured by Franchisor as df the 
terminatidn df this Agreement. Prohibited competitidn under this 
subsection (,c) may include,, but is' not limited to,, .the solicitation 
df/ at.tempted solicitation, or .other, contacts wi-th, f ran chi se.es>
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lan'dl,Oiir.d'S;, suppi.i.ers and customers' of Franchisor' for the purpose, of 
offering, providing or delivering Products Of .services: similar to, 
those, offered and pfovided by Franchiso.r to the' pubiic;; of the 
requesf, suggestion or advice to Franchisees, .landlords, suppliers or 
Customers,', either directly or indirectly, to withdrav?,. curtail, limit 
or cancel their busines's wi.th iFranohisor; or to disclo'se.,, directly or 
indirectly, to any other person the names, and addresses of,
franehise.es, landlords^' suppliers and. eustome-rs of Franchisor; or the 
terms and conditions, of Franchisor's contracts with suppliers of these 
Products;

(di Hire or engage., or attempt .to' hire or engage, directly 
or indirectly, any individual who is ,an employee Of FranchiSof at the. 
time of Such solicitation, or was an employee durinq the calendar year 
immediately preceding .Franchisee's termiha.tion as a participant in the 
System as a, franchisee of Franchisor, whether such aGtiOns are, 
undertaken on behalf of 'Franchisee .or on behalf pf another entity; or

,{;e.) Otherwise take direct actions to dis,tupt the 
opefati.on,s of Ffan.chisor or interfere with Ffanchisor’'s peffbrmance of 
its contracts, .with third parties,

7. Ehfo,f cement

(a) In.junction. Franchisee! understands and agfee’s that
Franchisof will suffer irreparable harm, if Franchisee bfeache'S. any of 
Ffianchisee's obligations under this' Agfeement,, and that, monetary 
darnag.es. shall be inadequat'e to coiripensate Franchisor for any such 
violation. ■Accordingly, Franchisee) ..agrees that in the event 
Franchisee violates or threatens to violate any of the pfoyiaions of 
this Agreement,. Franchisor, in. addition to all other remedies or 
damages which it may have,, shall be entitled to seek an injunction tO' 
prevent or to restrain any such vi.olation, by Franchisee of 'by any or' 
all of Ffanchis.e.e's, directors, 'stockholders, officers,- partners, 
emplo.yees,. agents or’ .any other persd'n directly or indirectly acting* 
for, on behalf of Of 'With Efanchisee. Franchisee consents to the 
seeking of the injunction as being a . reasonable measure' to p.f.ote.ct 
Franchisor' s .rights.

(bj Jurisdiction. Franchi'see agrees that any lawSuit 
brought, by Franchisor to enforce its ..rights under this Agre.ement shall 
be brought in the appropriate court located in the State pf 
California,,. County of Los Angelesand. Franchisee agrees' and co.nsen,ts 
to the, jiirisdi.cti.on of such court to resolve all .disputes which arise 
out of this Agreement of any alleged bfeach thereof in a state, .court,', 
'regardless of Franchisee's residency at the time Such spit is filed. 
Any lawsuit brought against Franchisor Or i.ts offic.efs, directors or 
agents arising out of this Agreement, or any .alleged breach, thereof, 
must, be brought within oh.e (i) year of' the event giving fiSO to the 
'cause of action. The' failure to commence such acti.on, by or on. behalf 
Of Franchisee within this time period shall serve to bar' any .rights 
F.ranchisee may have against. Franchisor 'or. its officers, ditectofS and 
agents.
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aet's
(.G.) Costes,. Franchisee further agrees that if Franehis.ee 

in any manner which causes^ Fran'chishr' to seeh any form, of
judicial relief ,or remedy agaihst Frahchisee;, and the court determines 
Franchisee has of iS; violating' any of the provisions of this' 
Agreement;, Franchisor, in addition to its other' remedies, shall be 
entitled, to recover from Franchisee all costs iheurred,/, including its^ 
attorneys' fees.

8, Reasonableness of 'Rentrictiohs.; .Severability. Franchisee
has read, and considered carefully the .provisions of SeGtiohs 1 through 
7 of this Agreement, and agrees that, the rest.ri.ctions are fair and 
reasonably required for the protection of the interests, of Franchisor, 
its business' and its. officers;, di.rector.s and employees,, even though hO' 
geogfaphic limit'ati.on, is incl,uded because' of the national nature of 
the franchise business.. Franchisee .further agree that the
restrictions set forth in this .Agreement shall not' impair Eranehi.see's 
abilit.y to secure employment, or acquire an interest in a- bus.iness' in 
another, field, of choice;> other than, the restricted fiel.d, described in 
section 6,.

8., 'Misceiianeous;.

(a) All, agreements and, covenants contained herein are. 
severable, If any of them,; or any part, or parts of them, shall be 
held invalid by any court of competen.t 'jurisdiction' for any reason, 
then Franchisee agrees that the court, shall have, the authority to, 
reform and :modify that provision in order that the re'striGtion shall 
be the, maximum, necessary to, protect Fr.anchi.sor's legitimate: business 
needs as permi.tted by applicable law and public polic.y. In. so doing. 
Franchisee' agrees that the Court shall, .impo.se the provision with 
retroaCti've effect as close as possible to the provision held to be 
invalid,. Further,, Franchisee agrees that a breach or. alleged hreach 
by Franchisor of any obligation owed by Franchisor shall not affect 
the 'validity or enforceability of the provisions’ Of ‘this Agreemeht..

(b) This .Agteemeht was entered into and shall be governed, 
by the laws of the 'State of .California.

(c) No delay or failure by Franchisor to exercise any' 
.right under this Agr.eemen.t, and no' partial or single exercise of that 
right/ .shall Gohsti,tute a waiver' of that, or any other tight, provided 
herein, and, no: waiver of any violation of any terms and provisions of 
this,’ Agreement shall be construed as, a waiver, of any sUCGe.e.ding 
violation of the same or any other provision of this Agreement.

(d) I’rt the event that any provision of this Agreement,, or 
a portion ‘there.o'f, shall be held' to be invalid or unenforceable;, this 
ruling, shall not affect in any manner, the validi.t-y ,o,f the remaining 
proyis'ions.
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(e;;): The rights and obligations: of Frandhisor nhder this;
Agreement shall inure to the benefit of and, ;Shall be binding upon the: 
parties hereto, as: well as, th.e affiliates of Franchisor and any future, 
'su'c.ces’sbrs and assigns of Franchisor.

(,f); No modificati.on of this Agreement shall be valid 
unless; if is in, writing and signed* by both. Franehisee and ah 
authori:zed r.epres.entative of Eranehisofi. This Agreement .contains, the 
entire agreement between the pafti.es and is expressly intended by 
Fra.nchisee and' Franchisor to supersede and replace, any prior 
agreemehts .on these: issues between the patties,,

(g:); The Mahager, if .any, hereby executes this Agre.eme.ht to 
evi.denGe his/her or their consent to. 'be. hound by each .and every 
provision.

IN WITNESS WHEREOF, Franchis.or and Frahchistee attest that each 
has- read and und'erstand.s: .the terms of this Agreement, and voluntarily 
signed this Agreement bh this ____  day of , ZO______________.

FRANCHISOR

By:.

FRANGHi:S-EBs:

By:.
(Franchisee)

By:.
('Ma:nager.;);
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’ TOM N TOMS FRANCHISE, LLC 

FRANCHISE AGREEMENT 

EXHIBIT "F"

TRANSFER OF FRANCHISE TO A CORPORATION

Th'e, under-S'igrtedv as Eranchisee of the Coffeehouse undeh a Frianohise 
Agreement executed on the date set forth below between Franchisee: and 
Tom N Toms Franchise,. LtC,, a.a Eranehisbf., granting Franchisee a 
franchise to operate at the location set, forth, belo.w, and the other 
'undersigned shareholders or members of: the Gorpo.r,attLb,n> whc together 
with Franchisee constitute ali of the Shareholders of the Corporation, 
in order to -induce Franchis,or to consent to the, assignment of the 
Ffancshise Agreement to the' Corporation in acch'^'^^hce with the 
provisions of Article -XX of the FrancMse Agfeement.,- agree as, follows:

1. The undersigned Franchisee shall remain perspnally liable 
in all respects under the Franchise Agteemerit and all the other 
Shareholders of the, Corporation intending to be; legally hound hereb.y, 
agree jointly and severally to be personally bound by the proyfsions 
of the Franchise Agreemen.t including the restrictive covenants 
contained in Article XTV thereof, to the same extent as if each of 
them were Franchisee set forth in the Franchise Agreement a'nd they 
jointiy and severally personally guarantee, all of Franchisee;'s 
obligations set forth in said Agreement.,

,2,. The undersigned agree not fo. transfer ah,y stock- in the 
Gorporation without the prior written approval of Franchisor and agree 
that, all stock Gertificates representing shares in. the. Corporation 
shall bear the foilowing legend::

"The shares of stock represented by this 
ee'r.tifiGate are. suhj.ect to the te'rms and 
conditions set forth in a Fra,nehise Agreement
dated , 2:0______________ b,etween. Franchisee, and Tbm
N Toms, FranOhise, LLC:-".

3. Fr'anchisee or' his designee shall deyo.te: his bes,t e:fforts, to 
the day-to-day operation and deveicpment of the Coffeehouse,.

hereby agrees' fo' become a party to and, to
be bound by .all of the provisions Of the. Franchise Agreement executed 
on the date set forth below 'b.etwe.en Franchisee and Tom 'N" Toms' 
Franchise, LLC to, the same extent as if it were nam'ed as Franchisee 
herein,.

Date of .Franchise Agreement::

Page 149 of,233



Location of Coffeehouse:

Name of Gloriporation

Name
Title:

In consldehatioh o,f the execution of the, above 'Agreement;, Tom, N 
Toms Franchis:o, LLG' hereby consents to the above -referreel tO: 
assignment on this _____ ^day of., 2,0__,

Tom N TomS' Franchise,, ELC
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TOli N TOMS FMNCHISE,, LLC 

FRANCHISE AGREEMENT 

EXHIBIT "G"

telephone NOMBER assignment AGg^EEMENT 
AND POWER OF ATTORNEY

FOR, VALUE RECEIVED, tHe uncler-sLgned r''Fx;anehisee") irrevocably 
assigns the telephone listing, and numbers stated below and any suceessor, 
changed or replacement: number, or numbers effectiye upon the date of
feermlnatioh, of, the Franchise. Agreement described below to- Tom N' Toms 
Franchise, LLC upon the followingi termsi:

1. This .assignment, is made' under the terms, of Tom N Toms
Eranchise Agreement dated , 20.__ au.thorizing Franchisee to do
business as "Tom., N TOm.s." or "Tom N Toms Coffee" CpEfeehouse: (the
"'Frahehis'e Agreement") between Franchisor and Franchisee;, which in part 
pertains to the telephone listing and numbers Franchisee uses in the 
operation of the Coffeehouse covered by the: Franchise- .Agreement,.

2i,-. Franchisee ' retains the limited, right to use the- telephane, 
listing and. numbers only for transactions and advertising' Under the 
Franchise, Ag-reement while the Franchise Agreement between .Franchisor and 
FranehiSee remains in full force, but Upon, t.erminati.on or expiration of 
the Franchise: .Agreement-, Franchisee's: limited rig.-ht of use q-f the 
telephone listing and ;numb.ers also terminates. In this event. Franchisee 
agrees to inutiediatel.y discontinue use of all listin.gs and numbe-rSi At 
Franchisor''s request. Franchisee, will immediately sign all documents, pay 
all monies,, and take all other actions necessary to transfer the listing 
and numbers to Franchisor.

1. The.; telephone numbers and affiliated listings subject to this 
assignment, ,ar.e.;: (to ipe determined) and all numbers on the rotary series
and all nuitber-s Franchisee' uses in the Coffeehouse, in the; future.;;

4;. Franchisee shall pay all amounts owed for the use of the 
telephone numbers an.d affiliated listing it, incurs.. On termihation or 
expiratibh of the Franchise Agreement, Franchisee shall immediately pay 
ail amounts, owed for the listing arid telephone: numbers., whethe.r o.t hot. 
due, including all sums owed under existing contracts for telephone 
directory adve-rtiaing.

,5,. Franchisee appoints, Frahchisor as his/her atto’rney-inrfact to 
act in Franchisee's place for .the- purpose: of assigning any telephone 
numbers covered by Baragraph 3 above to Franchisor or Franchisor's 
designees or transferees'. Franchisee, grants. Franchisor full authority t.O' 
act in any manher' pro,per or necessary to exercise these powers.,, including 
full power of substitution, and s'ignihg or comp'l.et.i.on o:f all documents
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required or requested by any telepHone eompany to transfer the numbers^, 
and ratifies every aet that Franchisor lawfully performs in exercrsihg 
those powers.

This power of attorney is effe.clive for ten (1,0) years frprn the 
date o.f expitatiGh,. caneellation or termination of Franchisee'S: rights 
under the Tranchise Agreement for any reason.'.

Frahdhi.see intends that this power of attorney be coupled with ah 
interest./. Franchisee declares this power of a,ttorhey to be irrevocable 
and renounce’s all right to revoke it or to .appoint another person to 
perform... the, .acts referred to in this' .instrument. Thl.s. power, of attorney 
is hot affected, by Franchisee's .later, iheapaci.ty’:. Thi.s power is created 
to secure; .performance, of a duty to Ffahchisor and ..is. for consideration..

THE PARTIES have, caused this Agreement to. be duly Signed, as 
evidenced by their signatures appearihg below. Persons signing this 
Agreement must check the appro.pria.te space and sign, in the appropria.te 
p 1 ac e. p r O.vide d.

FRANCHISEE r EACH, .OF THE BELOW, PERSONS AGREES TO BE BOUND BY, THE 
PROVISrONS OF THIS AGREEMENT, IN BOTH INDI.VIDUAL AND 
REPRESENTATIVE C APAC IT IE S,,..

Signed the day of 2,10

Franchisee

By:

FRANCHISOR:

Signed and aecepted as o'f the day of

Tom' N Toms Eranehise,. LLC

By:
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TOM N TOMS ERiNCHTSE , LliC 

FRANCHISE AGREEMENT 

EXHIBIT "H"

AUTHORIZATION TO HONOR CHARGES DRAWN BY AND PAYABLE TO 
TOM N TOMS FRANCHISE , LLC;, INCLUDING CHECKS AND EliCTRONIC TRANSFERS

■Depositor hereby authorizes and requests (the,
"fiaht"), to initiate debit and credit entries to Depositor's account indicated 
below drawn by and payable tP the order of Tom N Toms 'Franchise,, LLC (the 
"Company"') in checlcs drawn on such account payable, to the Company or by 
Electronic Funds Transfer, provided the'f.e are: sji‘ffi,cient funds, in said accouht 
to pay the amount upon presentation.

Depositor aqcees that- the Bank's, rights with respect to each such charge 
shall be the same as if it were, a check drawn by the Ba.nk and signed by 
Depositor.. Depositor further agrees: ■that' if any such charge' is dishonored-,, 
whether with or witho.ut cause and whether intentionally or inadvertently, the 
Bank shall be. under nO liability whatsoever,.

Bank Name;:

Bank .Address;:

Transit/ABA 'Number’:

Account N.uiriber;:

This authority is to remain in full force- .and effect until the Company 
'has reoe-iyed written notification from the depositor of .its termination, ,in 
such time, and in such manner to afford the Cpmpany and Bank a responsible 
opportunity to .ac.t oh., such request-;

Store, Address;: ..___ _

Name: of Depositor: . ('Elease print Erahchisee name)

Date- signed

.Signature of Deppsitor-

Signature of Depositor (in. case more than 1 depositor)

PLEASE ATTACH ONE VOIDED BLANK CHECK FOR PURPOSES OF SETTING UP BANK AND 
TRANSIT NUMBERS.
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TOM N TOMS FRANCHISE, LLG 

FRANCHISE AGREEMENT 

EXHIBIT "I"

FRANCHISEE QO^LIANCE CERTIFICATION

,ks yc3u fcno.w, Tom' N Toms Franchiise, LLC (the. Franehisor.) and, you 
aye preparing to enter into a Eranehise Agreement, for ,the establishment 
and operation of a Tom' N 'T-Oms Go-ffeehouse. The purpose of this 
.Questionnaire is to determine whether any statements or promises, were 
'made to you by empl.oyees or authorized representatives of Franchisor, or 
by employees or authorized repres'entative.s of Franchisor'' s sales agents., 
that have not been authorized or- that may be untrue., inaccurate or- 
misleading.

i i. Are' you .seeking to enter into' the' Franchise, Agreement in 
connection with a purchase or .transfer of an existing Tom' N Toms. 
Franehise.., ELC from an existing Franchls'e.e?

2. I had my first, face-to-face meeting with, a .Franchisor 
representative on , 20^...

3. .Have y.ou received and personally reviewed the Franchise: Agreement 
and each Addendum and related agreements attached to it?

Yes No

4:. .Do you understand all of the information., conta'ined, in the 
Franchis.e Agreement,, each Addendum: and related agreements provided to 
you?

Yes No:

If no, what parts of .the Franchise Agreement,, any Ad.dendUm', and/or 
.reia.ted agre.ement do you not understand? (Attach a.dditional pages., if 
necessary.):

.5,. 'Have you rece'iyed and personally reviewed, the Franchisor's 
Franchise: 'Dis'Closur.e D'pcUment (FDD), that was provided tO you?
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No

6’. D.id you sign a receipt' for the FDD indicating' the, date yo.u
received it.?

Yes No:

7. Do you undersjtand all of the; information contained in the FDD arid,
any state-specific Addendum to the FDD?

,Y.es No,

If No, what parts of the FDD and/or AddOridum, dO you not understand? 
’(At.tach 'additional. pag,e:s, i.f necessary.,);

• B, Have you discuss.e.d, the, benefits and risks of establis'hing and
operating a Tom N Toms. Coffeehou.Se with an attorney, accountant/ or other 
professional advisor?.

Yes; :No

If No,, do you wish to .have more time' to do sq?

YesNo _____

9. D.O you understand that the, success Or failure of your Tom N Toms'
GOffeehouse will depend in large part upon, yo.ur Skills and abilities., 
competition from Other businesse.s:, interest, rates,, infiatiori,;, iabor and 
supply costs,, lease terms and other economic and .buSiriess factors?

Yes N.p

10,. Has any employee or sales agent of Franchisor, made any statement.
Or promise: concerning the revenues'., project cost, project, cost,, profits' 
or operating costs of a Tom N' Toms. Coffeehouse operated by th.e Frarichispr 
or its FrariehiseeS that is contrary to the information, contained in the. 
FDD?

Yes No

11., Has 'any employee or sales agent of Franchisor made any statement 
or promise regarding the amOurit .of money you may earn in operating th.e 
franchised business that is contrary to the information contained in the 
FDD?

Yes No
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12Has any employe.e or sales: agent, of Franchisor made any s:talemertt 
or promise' cpncernlhg the total amount :of revenue the T’orti, N Toms 
G.df'feeho.use will generate that, is contrary to the information contained 
in the FDD?

Yes No

13. Has any' employee of sales agent of Franchisor made any s;tatement 
or promise regarding the costs you :may in.euf' in. o.pera-ting the' Tom N 'Toms- 
(Soffeehouse that is Gontra’ry to or diff.erent from, the information 
contained in the FDD?'

Yes No

14 . Has shy’ employee or sales agent of FranchiSpr made any s:tatement 
or promise concerning the likelihood of success that you should or might 
expect to achieve from ppefating' 'a Tom N' Toms- Coffeeho.uSe'?

Yes No

15., Has any employee or sales' agent of Franchisor made any statement, 
,promi,s,e d.f agreement concerning the .advertising, .mar'keting, training, 
support service or assis'tanee that the: Franchis.or will furnish to, you 
that is co'ntfafy td, dr different from', the informatidn, contained, in the.
e;.dd?

Yes No

16.. Have you, entered inho any binding agreement with Franchisor 
concerning, the. purchase of, this franchise prior to today.?

Yes No

17.. Have you ‘paid any money toi Franchisor concernihg the pufchase of 
this ffanchise prior bo today?

Yes .No

If you have answered Yes to any one of guestions 1,0.-17,, please provide, a 
full explanation of each Ye:S answer in the following blank lines.
(‘Attach 'additidnai pages., if necessary,, and refer to them below.. ) I:f 
you have a-nSwered No to each of ques.tldns 10-17, please .leave the 
fdlldwing lines blank.
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1 signed the Eranehise Agreement and Addenda (if any) on ^/
20'___and acknpwiLedge that no Agreement or Addendum is effectiwe until
signed and dated b,y the Franchisor.

Alease understand that ypur responses to these, questions are important to 
US' and that we will rely on. them. By signing this Questionnaire, ypu are, 
representing that you have responded truthfully tQ the above questions.

FRANGBI'SEE ABELIGANT ■DATE':
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EXHIBIT D

TOM N TOMS COFFEE 

AREA DEVELOPMENT AGREEMENT
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TOM N TOMS ET»NGHISE, LLC 

AREA DEVELOPMENT AGREEMENT

THIS AREA, DEVELOPMENT AGREEMENT ("Agreement";) is made and entered
into the.  day of,, 20_______________________________________ , between Tom N
Toms Exanchise', LLC, a Cal,lf‘ornia .corporation whose pxincipat address' 
is 3435' Wi;lshire S.uite 2090, Los Ahgeles,, CA ,90010:
("Franchisor";), and  whose principal, 
address is

(,'>Area Developer") .

WIT N E S E T H:

WHEREAS,, Fr-'anchisor' is, engaged in the business' of operating' and 
franchising a specialty cofteehouse known as "Tom N T-Oms" (■''Tom N Toms 
Coffeehouse" or "Goffeehouse"); and

WiaiREAS;, Franchisor .has developed, a business pl.ah and .method' in, 
conhection with the operation of Tom N Toms Coffee’ho.uses featuring a 
specialized menu featuring premium co'ffee products and complementary 
food and beverages i("Henu Items'") and provide carry-out and on­
premises dining services utilising certain distinguishing' 
characteristics include distinGtive exterior and interior design, 
decor, color scheme and furnishings'; uniform standards, specifications 
.and prOee.;dur:es for operations; quality and ■unif.ormity of products .and 
services offered; procedures, tor :managem'eht and inventory control; 
training, and assistance;: and advertising and promotional programs
("System"); all of which may be changed,, improved, and, further 

.developed from time to time by Franchi.so.r; and

WHEREAS,, the dls'lihg.uis'hing characteristics p-f the. System 
.include.,, :b,ut are not limited to., the name a.nd mark "Tom, N Toms" or 
"Tom N Toms Coffee" (the "Mark"), uhiform formats, designs, systems., 
methods, specifiCati.OnS;, standards and procedures, all o;f Which, may be 
improved, further developed or otherwise modified from time to time by 
Fr.ahchisor'; and

WBEREASv the re.puta.tion and goodwill with, the, public With res.pect 
to the quality of products and services available at Tom N Toms 
Coffeehouses have been and continue to be of 'major ben'ef.l.t t,o 
'Franchiser and its franchisees; and

WHEREAS,, Area .'Develo.per recognizes the .benefi;ts to be derived 
from being identified with and being an area developer of Franchisor 
and .being able to utili:ze the' System and, the Marks which Franchisor 
makes available, to, its Area Devel'pp'ers; and
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WHEREAS, Area Developer wish'es ’to, obtain certain development, 
right's to open and- operato Co.ffe.ehouseis operating under the' Mark-s 
under the System within the territory described in this Area 
Development Agreement.

NOW, THEREFORE, the parties,, in consideration of the undertakings 
and commitments of each party to the other party set forth herein, 
hereby agree as follows.;:

SECTION I 
GRANT

1.1 Franchisor hereby grants tO Area Developer^ pursuant to the 
terms and conditions of this Area Development Agreement', certain 
'development rights ("Development 'Rights") to establisn and .operate
______  (; ) franchised Coffeehouses, and to use the System solely in
connection therewith/ at specific locations to be, designated in_ 
separate Franchise Agreements- executed, as provided, .in Section 3.1 
hereof,, and, pursuant to the schedule se't forth in Exhibit "A" of this 
Agreement ("Minimum' Performance’ Schedule") . Each Coffeehouse
developed hereunder Shall be located in the area described in Exhibi.t 
"B" of this Agreement ("Development Area"), .

1.2 Each, Coffeehouse for which an Area Development Right is 
granted here,under shall be' established, and operated pursuant to a 
.Franchise Agreement to be entered into, between- Area Developer and 
Franchisor in aCeor.danCe with Section 3., 1 hereof,.

i,,.-3 Except as otherwise provided in, this. Agreement./ Franchisor 
shall .not establish, nor‘ franchise .anyone other than Area 'Develpper to 
establish, a coffeehouse in the Development. Are.a during the term of 
this .Agre.ement., provided Area Developer is: :no,t in default hereunder.

1.4 This Agreement is not a Franchise Agreement and does not 
grant to Area Developer any right to use the :Matks or System.

1.-5 Area Developer .shall have no. right under this Agreement, to 
franchise or license others under the Marks or System.

SECTION II
development fee

In Gonsideratioh of the development rights' granted herein, Area 
Developer shall pay to Franchisor a Development Fee Of Thirty Thousand 
bollars CSiO!, 100:0.00) for the first Cof feehouse plus Fifteen Thousand 
Dollars {$15> 000 .,00';) for each additional 'Coffeehouse; to be developed,,

.The Development Fee shall be fully earned by Franchisor upon 
execution of this. :Agreement,, and shall be for administrative and other 
expensies incurred by Franchisor and for the development opportunities'
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Ipst or deferred as a result of the Development Righto granted Area 
Developer herein,

SECTION III
SCHEDUIiE AND MANNER FOR EXERCISING bEVELQg^NT RIGHTS

3.,1 In the event' Area Developer finds a location, for a. 
Coffeehouse, then in suoh event..> Area Developer .shall submit' ,to 
FranGhisor for its 'evaluation, and approval, in the form' specified by 
Franchisor/ a des.cription of t'he, si.te, the' terms of the lease or' 
purchase and such Other information and materials as Franchisor may 
reasonably require,. '.Franchisor Shall have fifteen (15') business days 
after receipt of such information and, ^materials from, .Area Developer to 
app'rove or di.sapprpve, the site in itsi sole di,SGre,tipn.. In the event 
FEanchisO'r does not, .disapprove the site by submitting written notice 
to Area Developer' within fifteen (15) days, such site will be deemed 
approved by Franchisor,. The Area Developer will then be presOnted 
with the then-Gurrent Franchis.e Agreement for, execution.

3.'2 Recognizing, tli'at time ,i,s of, the essence,. Area Developer 
agrees to exercise; each, of the Development Rights granted hereunder in 
the manner specified herein, and to satisfy the Minimum Performance 
.S'.chedule in a timel.y manner. Failure by Area Developer to adhere to 
the Minimuiri Pe-rfOrmance Schedule shall constitute a default under .this 
Agreement ,as provided in Section 9.. 1 hereof.

,3;. 3 Area 'Develdper shall exercise each .Area Development Right 
granted herein Onl.y by executing a .Franchise Agreement for each 
Goffeehouse at a .site approved, by Franchisor in the Development Area 
as hereinafter provided within ten (10„) days after .receipt, of s.ai.d 
Franchise Agreement from Franchisor for the approved site and return 
same to Franchisor for ,its execution'. The Franchise: Agreement for the 
first Area Development Right exercised hereunder shall be the tben- 
current form o.f Franchise, Agreement. The Franchise Agr.,eement each 
additional Area Development Right e.Xe'fcised .hereu'nder shall be the 
then-current Franchise Agreement, except that the Royalty and 
Advertising' Fees shall not increase: and shall ,be the same as .set fOith 
in the firsi Franchise Agreement executed, subject to any non-material 
changes fherein which are required tQ be ma.de by changes in any 
applicable .law, regulation or ordinance, in e:ffect. from time to time.. 
In the event 'Franchisor do.es not receive' the P'rope.rl,y executed 
'Eranchise Agreement with the appropriate hdmber o.f copies within said 
ten :(1D) days from delivery ‘the'reOf to Area Developer,, Franchisor 
approval of the site shall be void and Area Developer shall have hO 
rights: with respect to. .said site. The: initial Franchise Fe.es bo be 
paid by Area Developer shall be .Thirty Tho.usand. Dollars ($3'0,000.00')i 
for. ’ the first Coffeehouse ahd Fifteen .Thousand Dollars ($15,000.. 00'). 
for each of the total remaining Coffeehouses to be de-yeloped, under 
this Agreement,' whi.ch shall total the Deyel.opment Fee to be paid by 
Area De-veloper. The: Initial Franchise Fee for the- first Coffeehouse 
has, been paid in full in the Development Fee;, the. balance of the

Page 162 of.233



Initial Franchise Fee for e'ach additional Coffeehouse to be developed 
shall be- paid by Area Developer oh the earlier of (:i;), the date a lease. 
Qt purchase agreement for the Coffeehouse is executed or (il) ninety 
(:90), days; prior to the scheduled opening date for said Coffeehouse, 
whichever date is earlier.

3.. 4 .Area Developer acknowledges that the approval. of a 
■particular site for a Coffeehouse, by Ftanehis.o.r shall not be deemed to 
be an assurance' or guaranty that, the Coffeehouse will operate' 
successfully or at a profit from' such site.

3.. 5' .Area Developer, shall be required’ to execute each Franchise, 
.Agreement for each Coffeehouse to be opened pursuant tO- said. Franchise, 
Agreement. In no event shall Area Developer relinquish control over' 
each entity operating each Coffeehouse.

SECTION IV
' DEVELOPMENT RIGHTS AND OBLIGATIONS

4.1 Subject to the. provisions of this .Agreement, Frahchlsor 
grah'ta td Atea Developer the right to: develop Coffeehouses within the- 
Development Area (;".Devel,opment Rights-") .,

4.2 Provided ?^rea Developer is. in full 'Compliance with all the 
terms and conditions of this. Agreement, including without limitation 
Area Developer's .development obii.gations described in Section 3.2, and 
Area .'Developer is in. full compliance wi.th all of its Obligations Under 
all franchise; agreements executed pursuant to this- Agfe.ement, then 
'during the term of this Agreement neither Franchisor nor any of its 
.affiliates will de-velop or ope-fate, or grant, franchises for the 
development dr Operation, o:f CQ-ffeehouses within, the .Development. Area,, 
except the' franchises' that are granted to Area Developer pursuant, to- 
this; Agreement and except as Otherwise expressly provided in this 
Agreement.

4,. 3 Upon, the termination Or expiration of -this, Agreement, 
Franchisor and its' affiliates shall have the right to; develop and 
Ope'ra.te;, and to grant tO' others, development rights and franchises to 
dPveiop and operate,. Coffeehouses 'within, the Devel.opment Area sUbject 
only to the territorial rights granted ,t,o' Area hevel.oper with respect 
to Coffeehouses operated by Area Developer pu'rs.uant to the Franehis.'e 
'Agreements, i.f applicable.

4.4 Except as expressly limited by Section 3.2 above.. 
Franchisor and i.ts af f ilia.tes retain all rights with respect to 
Coffeehouses;, the Marks and the sale of any goods and services,, 
anywhere in the world;, including, without liml.tati.on,, the right:'

4.4.1 to produce,/ offer and s'ell, and to grant o.'thers the 
right to produce, offer and sell the products and any other, goods and 
.services through similar ©r 'dissimilar channels of dl.str.ibution, both
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within, and outside the Deveiopment -A-reh under trade and service ,marks 
other than the Marks and under any terms and conditions Franehispr 
deems approp'riate;

4.4,2 to produce, of.fer and sell and grant others the right 
to produce, offer and sell the products and any other goods and 
services through dissimilar channels of distribution (other- than 
'through, a retail coffeehouse) both within and outside the Development 
Area, under the Marks and, .under any terms and conditions ‘Franchisor 
deem's- appropriate-; and

4,,. 4.3 t'o operate and, to grant others the right to dperate 
Coffe,ehouses located outside the Development Area, under any terms and, 
conditions Franehisor deems appropriate and regardless of proximity to 
a Coffeehouse or Development Area.

.SECTION V 
RENEWAL

This Agreement shall not be- subject to renewal.

SECTION VI 
TERM

Unless sooner terminated in aecordanee wi,th the terms of this 
Agreement/ tlie term of this Agreement and all Development Bights 
granted hereunder shall expire on the dat'e the last Goffe.ehouse' is 
opened pursuant to the Minimum Performance Schedule- set forth in 
Exhibit "A".

SECTION VII
OBLIGATIONS OF AREA DEVELOPER

7.1 Area Developer acknoi^ledges an'd agrees that:

7.1.1 Except as, otherwise, provided herein, this Agreement 
inelud.es only the right to select sites for the establishment, of 
Coffeehouses- and, to submit the same to Franchisor' for its approval in 
accordance with the terms of this Agreement. This Agreement does not 
include the gfant of a license' ,b,y Franchisor t:o Area Developer of any 
r.lghts to use the Marks'-, the System, ,o-f to open or operate ahy 
Goffeehouses within the. Development Area. .Area Devel'o.per shall obtain 
the license to use such additional rights at -each. Coffeehouse' -upon the 
execution of each Franchi-se Agreement by both Area Developer and 
Franchisor, and only in, accordance with, the terms of each Franchise 
Agreement,,

7.-1.2 The: Development Rights granted hereunder, are personal, 
to -Area De-velpper and cannot be- sold, ahSlgned, transferred or
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eneumberedi, in whole or in part.,, 
hereof.

except as se.t forth in. Section XI

7il„3Except as. provided in Sections ahd' 7.. 1..2 hereo.f,,
the' Development Rights' granted hereunder ,are non-exclu-sive, and 
Franchisor retains the right, in its sol.e discretion:

(a) To contihae t-o construct and operate other 
Coffeehouses and. to use the System .and the Marks at any locatibn. 
o.ut-side the Development firea, and to> license others' to do so.

(b) To develop., use and franchise the right.s to any 
trade names, trademarks, service marks,, trade s.ymbols’, emblems.,, signs, 
slogans, insignia, or GOpyright.s not designated, by Franchisor as Marks 
for use With different franchise systems’ for the sale, of the different 
p'r.oducts or services not in connection with the System .at any 
location/ on such terms and conditions as Franchisor may deem 
advisable and without granting Area Developer any rights therein.

(c) To develop, merchandise, sell and license, others 
to sell any of EranGhisor' S' products', proprietary or otherwise, 
presently existing' or to be; developed in the, future, to the pnbliC' 
through supermarkets,, groceries, and other nOn-Coffee.house .outside of 
the Development Area- and to use the Marks in connection therewith.

(d) To promote, or conduct special events within the 
Development Area/ provided, however, that, the opp0rtuni;ty to conduct 
each special event shall first be offered to Area Developer in. 
accordance, ,w,i.bh the terms', of ,any valid, and effective Franchise 
Agreement.

7.1.4 Area Developer has sole- responsibility for the 
performance of all obligations arising out of the operation of his 
bus,ine,ss pursuant to this Agreement., incl.iiding, 'but not limited to., 
the payment when due of any and ail, taxes levied or. ,aS'Se,ssed by reason, 
of SUC& o.perati.on,.

7.1.5 Tn all pu'bi'ic records,, in .its relationship with other 
persons, and in any documents,. Area Developer shall indicate clearly' 
the independent ownership of Area Developer's business and that the 
operations of said business are separate and distinct from the 
ope’ra.tion of Franchis.or's businessu

'7.1.6 Area Developer shall at all times- preserve in
confidence any and all materials and; information furhished or 
di:Sciosed to Area Developer by .P'ranchisor, and Area. .Developer, shall 
disclose suCh information or materials Only to such of the Area 
Developer's- ;employees or agents who must have access to it in 
connection with their, employment. Area Developer shall hot at any 
time', witho.ut Franchisor's prior writ-ten conse;nt,, cppy, duplicate., 
record or otherwise reproduce such materials, .or information, in whole
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O'r :in part, nor otherwise itiafce> the same ayailabl'e to any unauthorized 
person.

7.1,. 7 Area Developer shall ebmply' with all requirements of 
federal,, state and Ideal laws, rules and regulations.

7.1.8 Area IDeveloper shall at no time, have the right to sub- 
franchise any of its^ De,yelopment Rights ^hereunder.

SEPTION VIII 
SERVIGES OF FRANGHISOR

Franchisor shall, at its expense, provide the following seryices;:

8.1 :Review' Area Deyeloper's site selection for conformity to 
Franchisor standards, and eriteria, for selection and acquisition of 
sites upon Franchisor's receipt of Area .Developer's written, re,quest 
for approyal theredf,.

8.2 Provide Area beveldper with standard specifications and,
layouts for the layout, interior- and exterior design, improvements, 
equipment, furni,shings:> de.cor and signs identified with, the
Goffeeho.uses as,’ Franchiser makes available to all area developers and 
franchisees' from time tO' time-'

'8-. 3 Review Area Developer's site plan and final build-out plans 
and s,pe:cifiGa,tions for conformity to the construction standards and 
specifications of the Systemv upon EranGhlsor's recei|pt of .Area 
-DeveloperIs written .request for approval thereo.f,.

8,. 4 Conduct such on-site: e.valuation as FranGhisor may, in its 
sole- discretion, deem advisable as part, of its evaluation o,f .Area 
Developer',s request, .for site approval,, provided however,, that
Franchisor shall not be .required to provide' such on-site evaluation 
for ah.y propos'ed .s.it.e prior to FranGhisor receipt of a description ,of 
such, proposed site and other info-rmatidn and evidence satisfactory to 
Franchisor. I.f deemed appropriate and if the site requires 
inspecti.on, Franchisor may conduct an on-site- ihspeetioh.

,8.5 .Erovide such othe-r, resources. and assis.tance as may
hereafter .be developed and offered by FranGhisp-f to its other area 
developers..

SECTION IX
DEFA01.T AND TERMINATION

‘9.1 -The dcGurrence of any of the- fol-lowing, events of defaul.t 
shall constitute good cause for Franchisor, at its .option and without 
prejudice: to .any other rights' or remedies, provided for hereunder or by 
law or equity, to terminate this Agreement:
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Area ©eveloper sihall, in any neapect, fall to meet 
the :Mlnimum Performance^ Schedule.

9.1.. 2i;f Area Deyeioper shall use the System or Ilarks,, or 
any other’ names, marks, 'systems, insignia, aymbols or rights’ which are 
the property of Franchisor except pursuant, to,, and in accordance with,, 
a valid and effe.Gtive Franchise Agreement.

9.1.3 I.f Area Developer,, or persons Cpntro.lling, controlled, 
by or under common control with Area Developer-, shall, have any 
interest,, direct or indirect^ in the ownership or ppe'ration of any- 
store engaged in the sale of produc.ts similar to those permitted to be 
sold by Area Developer within the .Development Area or in any 
coffeehouse which looks like, copies or imitates the Coffeehous'e or 
operates in. a m.annej:; tending' to have such effect other than pursuant 
to a valid and effective Franchise Agreement,.

9.1.4 If .Area Developer shall' fail to remit to. Franchisor 
any payments due under this- Agreement;.

9.1.51,1 Area Developer shall begin work upon any
Coffeehouse at .any site unless all the Conditions set forth, in Section 
11,1 hereof have, been met,.

9',. 1.6 If Area Developer shall purport to effect any 
assignment other than in accordance with. Section XI hereof.

9.. . 1-. 7 Except as provided in Section .XI hereof, .if Area 
•Developer attempts to sell, as’Slgn, transfer o.r encumber this 
Agreement without Franehisor’-'S pti,or written approval.

9.1.. 8'If Area Developer makes;, dr has made, any material 
misrepresentation, to Fran.chisdr in Connection with obtaining’ this Area 
Development Agreement, any si.te approval hereunder, or any Franchise 
Agreement.

9.1.. 91f Area Developer fails, to obtain Franchisor's ■prior 
written approval or consent, including, but not, limited to site 
approval or site plan ap,p,rdval., as expressly required by this 
Agreement.

:9.1.,10 If Area Developer defaults in the performance' of 
any other obligation under this Agreement.

9.1.11 If Area Developer defaults in the performance of
any obligation .under any Franchise’ Agreement ' with Franchisor,, provided 
such 'default, results in the t'ermnation of the Franchise Agreement.

9.1.12- If Area Developer suffers a violation of any law,,
ordinance.,, rule: or regulation of a govethmental agency in connection 
with the operation of the Coffeehouse,, and permits the same to go
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uncorrected after notifleation 'thereof, unless there is: a bona fide- 
dispute as to the violation, or le.gality of such law., Ordina-hcei, fuie- 
or regulation,, and -Area. Developer promptly resorts to courts, or forums 
of appropriate juris'dietibn to contest such violation or legality.

9.1j. 13 If Area Developer or a- shareholder of Area
Developer owning t.wenty-five', percent ,(,,25-%:) or more- of Area Developer''s 
voting' stock is. convicted in a court of competent jur,isdic;tion of an 
indictable offense punishable by a term of imprisonment in excess of 
bne; (.1), year;

9.1.i4 If Area Developer, or any person controlling,
Gontr.o.lle.d by o’r' under, common control ^i,th. Area Developer,, shall 
become insolvent by reason Of inability to .pay' their debts as they 
mature; shall .'be adjudicated a -bankrupt,;' shall file or have filed, 
against any ,o,f them .a peti.tion in bankruptcy, ,re0.rgani,zation or 
similar proceeding under the bankrupte.y laws of the United States'; or 
if -a reGei-yer/ permaheht or temporary/ of -the, busd-nesS, assets Or 
property Of Area Developer or any such person, or any part thereof, is 
appointed by a court of G'ompe.tent authority; or if Area Developer or 
any such person requests the appointment of a .receiver- or .m’akes, a 
general, assignment for the benefi.t -of creditors or if a final judgment 
against Area Developer' ,or any such person in the amo.un:t of Ten, 
Thousand Dollars' ($10,000) Or mOr.e remains unsatisfied or reborded for 
sixty (60); days or longer; or if the bank accounts,, property or 
,receivables, of Are,a Developer or any such pe.rsOn are attached and such 
attachment proceedings are hot dismis.sed within a sixty (60) day' 
pe-riod-/ or i-f 'e.xeeution is- levied against the bUsineS's .or property of 
Area Developer or suit to -foreclose any lien Or 'mortgage against any 
■of the Coffeehouses, the premises thereof or equipment thereon is 
.insti.'tufed. and hot .dismissed within thirty ,(3’0) d.ays:.

9.2 Upon Occurrence: of- any of the events set forth in Section 
9.1,, Eranehisor may,, without prejudice to any other rights or remedies 
cphtafned in this Agreement or' provided by law or equity, terminate 
this. A.greement. Such t'erminat.ion Shall be effective thirty ((30,!): da.ys 
after written notice: (or such other notice as may be req.uired ,hy 
applicable state, law,); is given, by Eranehisor to Area DevefOper of any 
Of the events set forth in this Section -I-X-, if such defaults are not 
cured within such period. HO,wever,, termination Shall, be .effective
immediately, without h.o.tice -and without the neces.Sl.ty of further 
actioh b.y Eranehisor, upon occurrence of any of the events specified 
-in this Secti.on IX., except wher-'e prohibited by ,any applicable state or 
federal law,, whereupoh' this .Agreement shall be terminated in 
accordance With the, provisions of any such law.
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SECTION X
i^A DEVELOPER' S OBLIGATIONS FOLLOWING TERMINATION

10.1 Upon termination o’f this Agreement, becoming effective for 
any rea'son,, or upon expiration of the’ term hereof,, Area Deveioper 
agrees as follows;:

10.1.1 TO cease immediately :any attempts; tO' select sites, 
on which to establish -Coffeehouses.

10.1.2 To- cease immediately to hold itself out in any 
way as an Area pevelo'per of franchisor or‘ to do anything Which would, 
indiea.t.e a relationship between it and Franchisor.

10.2 Termination Of this Agreement shall not affect the rights 
of A're.a Developer- to, operate Coffeehouses in acGO-rdanCe with the terms 
of any Franchise Agreement with Eranehisor, executed prior to the 
termination of this. Agreement-, irntil and unless such Franchise 
Agreement, or any of themv are terminated in accordance with their’ 
terms, renewed or expired,.

10.3 NO right or remedy herein conferred upon or reserved to 
Franchisor is; exclusive of any other .right or remedy provided or 
permitted, by law or in equity.

SECTION XT
TRANSFER OF INTEREST

11.1 This; Agreement i.s personal t.0 Area Developer, -and Area 
Developer shall neither sell,i assign^ tTansfer nqr encvimber, this 
Ag-reement, the Development hights, -or any other interest hereunder, 
hot suffer or permit any such assignment, transfer or encumbrance to 
occur directly, indirectly or contingently by agreement of -by 
opera.tion of la.w without the prior written consent Of FfahChisOr. 
■Area- Developer understands that this Agrieement may not be, pledged,^ 
mortgaged, hypothecated, given as security for an Obligation or in any 
manner encumbered. The assignment or transfer .o-f any interest, except 
in accordance with this Paragraph, shall constitute- a material breach 
of this Agreement.

-11.2 In' the event that Area Developer is a Corporatioh or 
desires bo conduct busine-s;s in a .corporate Capae-ify, said corporation 
o.f assignment to, a- corporation must receive the prior written approval 
of Franchisor and Area Developer agrees to comply with the provisions 
hereinafter’ specified-, including without limitation iestfictlons on 
the number of shareholders of the, corpo.ratioh or assignee: corporation 
and, where appropriate- in' Franchisor''s dis.cretion,, personal guarantees 
by any shareholder having at, least 5% .ownership interest in such 
Corporation, of all of the obligations o-f said corporation or assignee 
corporation t,o Franchisor and other parties designated by Franchisor, 
The corporation or assignee corporation shall not engage in any
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b.usinesis, activities other than tho:se directly related to, the operation, 
■of the €o'ffeeho.useLs)i pursuant to the terms and conditions of the 
Franchise Agreements with Franchispr, and all assets' related t.o the 
operation, of the. Coffeehouse (,s)' shall be held by the corporation of 
assignee eorpOration, 'There shall be ,no transfer fee eharged .by 
FranchisAr if such ,as:signment to a. corpora.tioh iS' made within :nine,ty 
(9.0) da.ys after the execution of this Agreement..

The references in Sections' 11 ..2,, 11.3 and ll.4 herein to
''Corporation,," "as.signee cprpo,r,ati:©n;," ''stpck," "by-lawsi," 
"shareholders," etc.,, shall be deemed to, .include and permit similar 
transfers tp other business entities such as a limited liability 
cempany,, limited partnership pr business trust, as applicable', in 
which case the lang.uage of such .entity shall, be .understopd (e-rg. in 
the ca.se of a limited liability company (^'LfC'' or "Company," 
"members;," "membership. interests," "pperating' agreement," e.tc.)', 
unless the context wouid not .so permit such substitution.

11..3 If Area, Developer is' a cPrpora'tioh or if Area Developer's 
rights hereunder are assigned to a corporation, the. Area Develppe.r,. or 
those individuals disclosed, on Exhibit "B" attached hereto’ .shall be 
the legal and' beneficial owner of ahd 'shall act as. Su.ch corporation''s 
principal officer. The assignment to a corporation will not relieve 
Area BevelPper of personal liability to Franchisor for performance of 
any of the obligations under this Agreement. Any subsequent transfer 
of voting rights of the stock of the corpof ati.on or assignee 
c.orporation,, and. any transfer or issuance of s'hares of the corporation 
or assignee corporation shall be subject .to Franchisor prior written 
approval. Franchisor agrees that it will nPt. unreasonabl.y re.s.tric.t 
the issuance or transfer of shares of stock, provided that Area 
Developer complies' with the provisions of this Section XI, and 
provided that in, no. event shall any share pf stock o'f s.uch corporation 
or as.signee corporation be spld',„ trans-ferred ©.f assigned to a business 
competitor, of Franchisor,. The. articles of incorporation and by-laws, 
of the .corporation or .assignee, .corpo'r.ation shall reflect, that the 
issuance and transfer o'f shares pf stock are restr'icted., and ail stock 
certificates' shall bear the following legend, which shall be printed 
legibly and, conspiCudusly On each st.o.ck certificate:: .-

"The transfer of this stock is subject to the 
terms and conditions of an Area Development
Agreement with Franchisor, dated ___________ ,.
Reference is made to said Area Development 
Agreement and related Franchise; Agreements and to 
restrictive provisions of the charter and by-iawS 
of this corporation.'^

11.4 The corporation pr assignee' corporation's corporate records 
s'.hall indiG.ate that a stop transfer order shall be in effect against 
thd'. .transfer of any stock, except for transfers permitted by this 
Section XI. In addition to the. f ore.going,., the stock Of such
corpdra-tioh or assignee c.orporation shall, not be publicly sold or
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traded without the prior' express written consent of Franchisor, which 
shall be' given at^ the sole; discretion ,of Franchisor. In, the event 
that Franchisor approves a public offe-ring of Area Developer,. Area 
Developer shall' preseht the Offering circular or prospectus to 
Franchisor for its review within, a reasonable time prior to Such 
offering becoming effective. In no event shall Area Developer offer 
its. securities by use of the- name "lom N Tcitis" or any riame 'decepti,vely 
similar thereto,, howe.ver. Area Developer may make appropriate
teferehce to the fact the Area Develo,per has a Development Agreement 
with Franchisor-; nor shall Area Developer reiirtquish, control of the 
new public company., Area Deveioper agrees- to indemnify and hold 
Franchisor' ha'rmie.ss from and against any claims, suits, actions Or 
otherwise which arise; out of ,or from such public offering.

11 ..'5' In the e.veht of the. death, disability or permanent 
incapacity of Area Developer, Franchisor shall- consent to the, transfer 
of ail of the interest of .Area Developer' to Are.a Developer's spouse,, 
heirs or rela.ti.ves,, by blood Or ma-rria.ge, or if this. Agreement was 
originally exeGuted by more' than one party,, then to the remaining 
part.y Who prigi.naiiy executed, this Agreement,, whether .such- transfer is 
made by Area Developer' s Last Will and Testament o;f by pperatiOh of 
.law. In the- event that Area Developer's heirs .do hot, obtain the 
consent of FranGhisor as' prescribed herein, the personal 
repres'entative of Area, Deveiopef .shall have; a -reasonable time to 
dispose -of Area Developer's interest hereunder-, which disposition 
.'Shall be. subject to all the terms and conditions for transfers Under 
this Agreement.

11.6 Area Developer has represented to Franchisor that, he is 
entering into this Area Development Agreement with the intention of 
'Compiying with its terms and conditions and not for the purpose of 
resale of the, Development Rights hereunder.. Therefore, Area Developer 
agrees that, any attempt to as'sign this Agreement,, without Franchisor's 
prior written, approval except, pursuant, to Sections 11.2 and 11.3 
hereof., shall be deemed to be an event of .default.

11,. 7 If Area Developer receives from a third person and desires 
to accept a boha fide w-ritten .o.ffer to purchase, its business,, 
beyelopment Ri.ghts. and, interests,. Franchisor shall bave the option, 
exercisable within thirty (3:0) days after receipt of written notice 
setting forth the name and address of the prospective purchaser, the 
price and terms of such offer, .Und a cOpy -of such .o:ffe-r and the other 
infoririatioh set, forth in this Section .11.7, to- purchase Such business,,. 
Development Rights and interests, .including Area Developer's right to 
develop sites within the Development Area, on the same terms and 
conditions, as offered by said, third part.y. In, .order that Franchisor 
may hay® information sufficient to enable it fo determine whether to 
exercise its option. Franchisor may -re.quire Area Developer to deliver 
to .Franchiso'r Certified financial, stat.ement:s as of the end of Area' 
Developer's most recent fiscal year and such other information about 
the business and operations o.f .Area Developer as FranchisG-r may 
request,; If Franchisor decli.ues, or do.es not accept the offer in
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writing within thirty (30) days, Area p.eveloper may, within thirty 
C'30') days .from the expiration :of; the option period,,- sell,,, as'slgn’ and 
transfer its business. Development Rights and, interest to said third 
party, provided Franchisor has eon'sented to SjUG-h trans'f'ef as re.quired 
by this SectiGh XI, Any material change in the: terms of the offer 
prior to cio;sing of the sale to such' third party shall -GGnstitute a 
new offer, subject to the same rights of first refusal by Franchisor 
or its nominee-, as- in the case p.f ah initial -Offer. Failure by 
Franchisor to exercise the option afforded by this- .S'ection 1,1.7 shall, 
hot cOhstitute; a waiver of ahy other provision of this' Agreement-, 
including all of the requirements of this Section with respect to the 
proposed transfer,

11.'8 Area Developer acknowledges and ag-rees that the,
restrictions on transfer .imposed herein are: reasonable and are
.necessary to protect the Development, Rights-, and the: System and, the 
ferks,, as well aS Frahchisor reputation and image;, and are for, the 
protectioh .of Franchisor,- -Area, Developer and o.ther Area Developers. 
Any assignment or transfer permitfed by this S.ectiOn XI shall not be: 
effective until Franchisor receives a Gomplet.el.y executed copy of all 
transfer documents, and Franchisor consents in writing thereto.

11.9 FranehisGr agrees not to unreasonably wi.thhold. ids cohseht 
to a sale,-, assignment or transf:er' by' Area Developer hereunder. 
.Consent to such 'trans.fer otherwise permitted or permis-sible as- 
.reasonable may be refused UhleSs

11,. 9.1 All obligations of the Area Developer .created by 
this Agreement/ -all other frahchi.se documents, inciuding all Franchise 
Agreements, and the reiatiohship created hereunder are assumed by the 
tra_nsferee.

Developer 
are paid.

11-. 9.:2 All ascertained -or liquidated debits of Area 
to Eranchisor or its affiliated. Or subsidiary corporations

11; 9, .,3 Area Developer is .not .in default hereunder.

11.9 .-4 Franchisbr is reasonably satisfied that the
transferee meets- all of the, requirements of Franchisor for new area 
developers-, including- but not limited tP, gOod reputation and 
character, business acumen, .opera.tiQnal ability / management -skills,, 
financial, strength ahd other business considerations-

11.9.5 Transferee executes or, in appropriate
circumstances, causes all ■necessary parties to execute. Franchisor's 
s.tandard form of Area Development Agreement/ Franchise Agreements, for 
all, coffeehouses open or unde-r construction hereunder', and siCh other 
then-curren-t ancillary agreements, including personal guarantees,/ 
being required by Fnanehisor of new area developers on the date -of 
transfer.
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1,1.9.6 Area Developer executes a general release under 
seal', in a form satisfactory to Franchisor,, of any :and all claims 
against. Franchisor;, its: officers,, directors,, employees and principal 
sfoG’lcholderS of any and all claims and causes of action that he may 
have against Franchisor or any subsidiary or affiliated' eorporatigns 
in any way relating, to this Agreement or the performance or non.- 
■performance: thereof by Franchis'o.r'.

il.,9.7 Area Developer or transferee pays to: 'Franchisor a 
transfer fee in an amount equal to twenty-five percent, (;25%J o,f thei 
Development Fee paid by Area Developer to cover' ,Franchisor'.s: 
reasonable costs ,in effecting the transfer and. in providing training 
and, o,ther, initial assistance to transferee,.

11.10’Upon the death or menfal incapacity of .any person with an 
interest of more than twenty-five percent (2S'%) in this Agreement, or 
in Area Developer/, .the' executor, administrator or personal 
representative of such, person shall transfer his interest to .a third 
party approved by ■Ftanehisor withlri twelve (12)' months., Such

‘trahsf e'rs,, inci.uding., without limitafion, transfers by .devise or 
inheritance,, shall be subject to, the same conditions 'as' any inter 
vivos transfer. However, in the case of transfer by devise or 
inheritance, if' the, .heirs or beneficiaries of .any .such, person are 
unable 'to meet the Conditions set forth in Section 11.1 hereof, the 
.personal, representative of the deceased shall have a reasonable time, 
not tO' exceed twelve. (12) months from the date said personal 
representative is appointed, to dispose of the deceased's interest in 
Area Developer or ,in the Deyelopment Rights,' which disposition shall 
be subject to all the terms and conditions for transfers, contained in 
this Agreement'. It is understood and. agreed/ however, that
notwithstanding the foregoing, the Minimum, Performance .Schedule shall 
be complied with as' though no Such death or .mental, incapacity had, 
occurred,, In the event the interest described above is not disposed. 
Of within su.ch time. Franchisor shall, have the right 'to te'Eminate’ this 
Agreement., provided such termination had not preyio.u.sly o.ceurred for 
failure to perform pursuant, to the Minimum Per-fotmance Schedule., upon 
ninety (9U) days’' notice tO' Area Developer's representative., or 
Franehisor shall have the right to re,-purchase same, at the s'ame price 
being sought by the Area Developer's representative,

i;i. 11 Franchisor's Conseht to; a trans.fer of any interest ,in Area 
Develdper of in, the Development Rights pursuant to this Section shall 
not Constitute a, waiver of any claimO it .may have against the 
transferring party, :nor shall, it be deemed a. Wa.iver' of Franchisor 
right to demand exact compliance with any of the terms, of this 
Agreement by the transferee..

11.12 Franchisor' shall have the. right, without the need for Area 
Developer's Consent,, to assign, transfer or sell its rights under this 
Agreement to any perscTn, paftnership, corporation, or other legal 
entity provided, .that the transferee agrees in Writing to assume all 
obli.ga.tions undertaken ,by Franchisor herein and Area Developer
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receives a st-atemeh-t from both Franchisor and its transferee to that 
'effect. Upon, such assignment and assumption, friartchisor' shall be 
under no further obligation hereunder, except for, accrued liabilities, 
,if any, Area Developer further agrees and affirms that. Franchisor may 
go public;, may .engage in a private placement of some Or all of its 
securities;' may merge, acquire other' corporations., or be, acquired' by 
another corporation; and/or may undeftake a refinancing,
re'capitalization,, leveraged buyout or other, economic or financial 
festruCturing. With regard to any of the above sales,, assignments and, 
dispositions;/ Area Developer expressly and speeifieally Waives, any 
claims,, ,demands or damages' aris'ing from or related to. the loss of 
•FranGhisor namey .Marks (c.t any variation thereof) and .System and/or 
the lo.ss of association with, or identification of Franchisor as 
Franchisor ’under this Agreement. Area Developer specifically waives 
any and all other cl.aims, demands, or damages arising from; or related 
to th,e. foregb'ihg, .merger,, acquisition and other business combination 
aCtivi.ties including, without limi,tation, any claim of divided, 
lo.yalty, breach of fiduciary duty, fraud, br.each of Contract or, breach 
of the Implied covenant of good faith ahd fdir dealing.

If Franchisor assigns its- rights in this Agreement, nothing 
herein shall be deemed to require Eranchisof to remain in thei "Tom N 
Toms" business or. to ofrer or s.ell any product.s or services to, Area 
Developer.

11.1.3 This Agreement shall .inufe, to the benefit of Franehis.or, 
its successors and assigns;, and Franchisor shall have the right to 
transfer of assign all or ahy part of its interest, herein to any 
person or .legal entity, provided such transferee agrees to perform all 
Of Franchisor obligations hereunder.

SECTION XII 
COVENaNTS

12.1 Area Developer' specifically acknowledges that, pursuant to 
this Agreement, Area Developer will receive; valuable training and 
confidential information-, including,: without limifatl.Ph, .seefet 
recipes';, information regarding the marketing methods and techniques, of 
Franchisor and the Syste''’^- Area Developer covenants that during, the 
term of this Agreement, except as Otherwise approved in writing by 
Franchisor, Area Developer and persons :controlling, controlled by or 
under cOmmOn control with Area Developer/ shall not, either directly 
or indirectly, for himself, or through, oh behalf of or in conjunction 
with any person, persons of legal entity;:

12..1;.1 Divert or attempt to divert any business or, 
client of the Franchised Business to any competitor, by direc.t or 
indirect, inducement of Othefwise, -or do or perform, directly or 
indirectly, any Other act injurious or prejudicial to the. goodwill 
aSSo'ciate.d with the Marks, and the System,.
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12.:1.2 Employ or seek t'o: employ any person who Is at the.
time employed by Franchisbr or by any other franehlsee’ or Area 
Developer Of FranGhiaoT"/, or bfherwise direetly or indirectly induce or 
seek to induce sneh person tp' leave his or her .employment thereat.

12.1.3’ Own,, maintain, adyise, help, invest in, make;
loans to;., be .employed' by, engage .in or, have any interest in any 
coff eehousei or food service business other than the Franchised 
Business, ^including, any business operated by Area Deve’loper prior to 
entry into this Agreement) specializing, in whole o£ in part,, in the- 
salfer of the proprietary ’p^O'^^ctS for on-premises and carry-out 
Gonsumpt-i,on and/or bperating a similar coffeehouse concept selling the 
propri.etary products sold by EranehiSor or ahy of if‘s franchise.es, or' 
which Area Developer may be authorized to offer in connection with the 
Ffanchised ,B,u'sih.essi.

12.2 Area Developer covenants that,, except as ctherwise; approved 
in writing by Franchisor,, Area Developer shall not,, for a continuo.us 
‘and uninterrupted period commencing upon the expiration or terminatibn 
of this Agreement, and continuing for two (2’) years' thereafter (and, 
in case’ of an.y violation of: this ebyertantv ibf two (2':) years after the 
violation ceases) , ei.ther directly of' indirectly,.- for himself or 
herself, of through, oh behalf of or in conjunction with any person, 
pefsohs, partnership or corporation,, own, maintain,, adyise’, help, 
invest in, make Ioann to, be; employed by, enga.ge in, or have any’ 
interest in any business bther than the Franchised Business 
specializing, in whole of in part, in providing the sale of the 
proprietary beverage/food items for on-premises ahd carry-put 
cons.umption and/or operating a similar ep’ffeehouse cpnb'ept selling 
those Menu Items sold by Franehisor, its franchisees of any other type 
of service 'Which Area Deyelppef may be authorized to offer in 
eonnecticn' with the Franchised. Business,, which is located-:

12.2.1 Within the Development .Area,; or

12,2.2 Within a fadius of ten. (10;) miles, of the; location 
of any coffeehouse,; 'Of

12 .,2.. 3 Within a radius Of ten, (iO), miles of‘ the location 
of any other business using the System, whether ffanchised or owned by 
Franchisor.

12.3 Subsections.; 12;. 1.3 and, 12.2 of thi;s Seeti:on shall hot apply 
to ownership by Area. Deyelopef ,o,f less than a five percent (,5%,) 
.beneficial, :inf.erest in the: outstanding eq.ui.ty securities of any 
eorporatioh of other entity which is registered under the Securities 
ExCha’nge Act .of 193'4..

12..4, The pa-fties agre.e ,tha.t each of the- :fO’r.egoing .covenants 
shall be cohstrued as independent of any other covenant or :provisioh 
of this, .Agreement. .If all or any poftibh of a eove.naht in. this.
Section Xll is held unreasonable, or unenforceable by a court or agency
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having valid jurisdiction in, any unagpealed final deeisidri ,to' which 
Franchispf is a party,, Area Developer expr.essly agrees to be bound by 
any lesser cdveriant subsumed within the terms of such covenant that 
imposes the maximum duty permitted by law, as if the; resulting 
covenant were separately stated in and made a part of, this: Section 
XI-:l.

Area Deveiopef understands and acfcnowle.dges that Franchisor 
shall, have the right, in its sole diSctetldh;, to reduce the scope- of 
any Covenant set forth In Subsections, 12.1 and 12.2: or any p'ortion 
thereo.f,- 'Without. Area Developer's consent,, effective iimnediately upon 
receipt by Area Developer, of written notice thereof,: and Area 
Developer agrees that, it shall comply forthwith, with any covenant as 
so mOdi.f'ied, which shall be fully enforceable .notwithstanding the 
provisions of, Section XVI hereof.

12.6 Area Developer expressly agrees that the existence of any 
claim it may have, against Franchisor,, .whe:ther, or :not arising from this 
Agreement., shall not constitute a defense, to the enforcement by 
Franchisor, o,f the covenants in this. Section XIII.

12.7 ,Area Developer acknowledges that any failure to comply .with 
the requirements o.f this Section Xll would cause FrahChisOr 
irreparable injury for which, no adequate remedy at law may be 
available, and Area Developer hereby ac.cordingly consents to 
Franchisor seerking inj,unGtfye relief prohibiting any conduct by Area 
peyeloper in yiola.ti.on of the terms of this. Section XII. Franchisor 
may further avail itself of any other legal or equitable rights- and 
remedies which it, may have under this Agreement or- otherwise.

12.8 At Franehi-spr request. Area Developer shall require and 
obtain the execution of Covenan.ts similar to those set forth in, this 
Section XII (including covenants- applicable upon the termination of a 
■person's .relationship with Area .Developer,') ffom, any or all of the 
following persons:

12.8-.1 All Coffeehouse managers of Area Developer and 
any other personnel employed by Area Developer who have received 
training from. Franch.isof ;

12.8.2 All officers, directors and. holders of a 
beneficial interest of five; percent (5.%) or more of the securities of 
Area Develo.per and of any eorporation directly or indirectly 
controlling Area Developer, if Area Developer is a corporatiGn!; and

12.8.3 The general partners .and any limited -partners 
(including any corpor.ation, and the officers, directors and holders of 
a beneficial, interes,t of five percent (5,%) or more of the securities 
of any corporation which controls, directly or indirectly, any general 
or limited, partner) , if Area Developer is a partnership,..
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Each covenant required by this Subsection 12.8 shall be in a form 
satisfactory to franchisor,, .including', without limi.ta.tion, specific, 
identification of Franchisor as a third party beneficiary of Such
covenants with the independent right to enforce them,. Failure by Area 
Developer, to; obtain execution of a cbvenaht required, by this
Subsection 12.8 shall eohstitute a default under Section IX‘ hereof.

12.'9 During the term, of this Agreemen.t, an offieer or .ag.ent of 
Franchisor shall have t.he right to inspect any Goffeehouse in which 
Area Develope;r has an interest at reasonable times, and during normal 
business hours to the extent reasonably necessary tO' determine whether 
the conditions of this Section. XII are being satisified. If, by reason, 
of such i.hspections dr otherwise. Franchisor has reason to believe 
that Area Developer is not. in full compliance with the terms o:f thi.s 
Section,; Franchisor shall gi.ve notice of such default to Area
Developer,, specifying the .nature of such default. If Area Developer
denies that. It. is in defaul.t hefeunder, as specified by Eranchisor, it 
shall, have bhe, burden of establishing that such default does npt exist 
and shall, give notice: to Franchisor of its position, within ten (10) 
days of re:ceipt of the; notice from Franehisb.r. Dh.l.ess Area' Develop.er 
SO' denies such, default., .it .shall immediately take: all .steps to cure 
said default, in, a manne'r ;satis.factory to Franchisor.

SECTION XIII 
NOTICES

Any and all notices required or permitted unde.r this Agreement 
shall be in wri.ting and shall be, persdnally delivered dr mailed by 
certified or registered mail., return receipt requested^ to the 
respective: parties .at the fdllowing a.ddresses unles:s and until a 
different address has been designated by written notice, to the other 
party:

Notices to .'FranGhisdr: .Tom N' Toms, Franchise, LLG
343:5’ Wilshire Blvd.,^ Suite 2090
Los Angeles,, GA. 90010
Tel: .213 56:8-35'77
Fajt: 213 .5 6 8 ^3 08 4
Attention: President

Notices to the Area Developer:

Any notice by certified or registered mail shall be deemed to 
have been -given at the date and. time of' mailing,.
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$ECTION XIV
INDEgENDENT CONTRACTOR AND INDEMNIFIGATION

14.1 I,t is understood, and agreed by the parties hereto that this 
Agreement does not create a fiduciary relatidnship between them, and 
that nothing in, this Agreement, is intended to constitute either party 
an agent,; legal representative,- subsidiary, joint venture,r., partner, 
employee or servant of the other for any purpose whatsdever. Each
part,y to this: Agreement, is an independent contractor, and neither 
shall be responsible for the debts or liabilities, incurred by th:e 
ether.

1:4.2 Area Pevelopef s’hali hold itself out to the public to be an 
independent Gontractor, operating pursuant to this Agreement. Area
Developer agrees to take such actions: as shall be necessary to that 
end.

14.3 Area Developer understands and agrees' that nothing in this 
Agreement authorizes Area Developer to mabe any contract, agreement', 
warranty or representation, on Franehisor's behalf, or to incur any 
debt or o.ther, obliga.ti'on in Ffahehisor's :name.., and that' Franchisor 
assumes no liability fb-r, nor shall be- deemed liable^ by reason of, any 
act or omission of Area: Developer or any claim or judgment arising 
therefrom.; Area Developer shall indemnify and hold Franchisof and 
Franchisor's officers, directors, and employees harmleS;S against any 
and all such claims arising' difectiy or Indirectly from,- as a' result 
of, or in connection with Area Developer's activities, .hereunder, as 
well, as the .eost., including reasonable .attorneys*' fees, of defending 
against them, except that the foregoing shall not apply to
infringement actions regarding the Marks which are, caused solely by 
actions of Franchisor or a,ctions caused, by the negligent acts of 
Franchisor o-r its agents,

SECTION XV 
AgPROVALS

15,. 1 Whenever this Agreement req.uires the prior appro,val or 
consent of Franchisor, Area Developer shall, make a timely written, 
request to. Frahchiso.r, and, except as otherwise proyided herein, any 
approval or consent granted shall be in Writing.

15.2 Franchisor makeS' no warranties or guarantees upon which. 
Area Developer may rely,, and assumes no liability or obligation tp 
Area Developer or ,any third party to which it would noit otherwise be 
subject,, by providing any waiver, approval, advise,/ consent or 
services to Area Developer in connection with this Agreement., or by 
reason of any neglect., delay or denial of any request therefore.
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SECTION XVI 
NON-WAIVER

No faiiu>re of Franchiso-r to exercise any power reserv.ed to it 
under this Agreement or to insist, upon compliance by Area Deyeloper 
with any obligatioa or condition, in this Agrreemeht/ and ho custom or 
practice of the .parties at warianee with the terms hereof, shall 
constitute a waiver of Franchisor rights to demand exact Gompliance 
.with the terms of this Agreement. Waiver by Franchisor of any 
particular default shall not affect, or impair Frah.GhisQr''s, right with 
respect to any subsequent default of. the same or of a different 
hature:,; nor 'shall any delay, forbearance or' omission of Frahchisbr to 
exercise any power or right arising out of any br'ea.ch or default by 
Area Developer of any of the terms, provisions or covenantSi of this 
Agreement affect or impair Franchisor's rights;,, nor shall such 
ebnstft’Ut.e a waiver, by Franchisor of any rightS' hereunder or rights, to. 
declare .any s,ubse:quent breach or defaul.t.

SECTION XVII
SEVERABILITY AND CONS^UCTION

17.1 Each covenant and, provision of this Agreement, shall be 
construed as independent of any other covenant or .provision of this 
Agreement. The provisions of this Agreement shall be deemed severable;.

17.2 If all or any portion of a covenant or pro,vision of this 
•Agreement is held unreasonab.l.e or unenforceable by a court or agency 
having' valid jurisdiction in a decision, to: whl'ch .Franehisor is a 
party. Area Developer expressly agrees to be bound by' any lesser 
covenant or provision imposing the maximum duty permitted, by law which 
is subsume'd within the terms of such covenant or provision, as if that 
lesser covenant or provision were separately stated in and made a ;'part 
of this Agre.ement-.

17..3i Nothing in this Agreem.ertt shall -confer upon any person or, 
legal entity other than Franchisor or Area Developer, and s:u,Gh of 
their respective successors and assigns a? m.ay he cphtemplated by 
Section XI hereof, any rights' or remedies Under p’r by -reason of this, 
Agreement.,

17 ..4 All captions in this Agreement are intended solely for, the 
eonvenience of the parties and none Shall be deemed to affect the 
meaning or- construction of any provision hereof^

1,7 .'-5 All ,feferences herein to gender -and number shall be, 
eons trued to include such other gender a'nd number as the- context may 
.require-,, and all acknowledgments,, promises, cbVehants,, agreements- and- 
obligations herein mSde or undertaken by Area Developer shall be 
de'emed jointly and, severally undertaken by all those executing this 
Agreement' on behalf of .Area Developer'.
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17.6 This Ag.reement may be executed in multiple eounterparts., 
and each copy of, executed Agreement 'shall 'be deemed .an original,.

SECTION XVIir
ENTIRE AGREEMENT - APELICABUi LAW

This Agreement, the documents referred to herein and the Exhibits 
ati'ached hereto constitute the entire, full and complete' agreement 
between Franchisor and Area Deweloper concerning the subje.ct matter 
hereof and supersede any and all prior agreements. No amendment,, 
change P'r va'rian.ce from this Agreement shall, be binding on, either 
party unless mutualiy agre'ed to by the partie.s and executed by their 
authorized officers Or agents in writing. This .Agreement shall be 
interpreted and cohstrued under the' laws of the. State of. California, 
and the parties • .hereto consent, to irrevocably Submiit to the 
gufisdiction of all courts located within the State of .California,, 
County of .Los Angeles. Nothing' in this or in any related agreement, 
however, is intended to disclaim the representations made by 
Franchisor in the franchise' disclosure, document that iS furnished by 
Franchisor tO' Franchisee,.

ARTICLE XIX 
ARBITRATION

1:9.1 IN THE EVENT AN.Y PARTY IS 'RE.QUIRED 'TO EMPLOY LEGAL COUNSEL 
OR TO INCUR OTHER REASONABLE EXPENSES TO ENFORCE ANY OBLIGATION OF 
ANOTHER PARTY. HEREUNDER, OR TO DEFEND, AGAINST ,ANY CLAIM, DEMAND-, 
ACTION,, OR PROCEEDING BY REASON OF ANOTHER PAETY';S FAILURE TO, PERFORM 
ANY OBLIGATION IMPOSED UPON SUCH PARTY BY THIS AGREEMENT, AND PROVIDED
That legal action is filed by or against the. first party and such
ACT'IpN OR THE SETTLEMENT THEREOF ESTABLISHES THE OTHER PARTY'S DEFAULT 
HEREUNDER, THEN THE PREVAILING PARTY SHALL BE, ENTITLED TO RECOVER FROM 
THE OTHER PARTY THE^ AMOUNT OF ALL REASONABLE ATTORNEYS' FEES; OF SUCH 
COUNSEL AND. ALL OTHER EXPENSES REASONABLY INCURRED' IN ENFORCING SUCH 
OBLIGATION OR IN DEFENDING AGAINST SUCH CLAIM, DEMAND, ACTION, OR 
PROCEEDING, WHETHER IN.CURRED, 'PRIOR TO' OR INi -EREPARATION FQR OR 
CONTEMPLATION OF THE FILING' OF SUCH ACTION THEREAFTER. NOTHING 
CONTAINED IN THIS .PARAGRAPH SHALL RELATE TO, ARBITRATION PROCEEDINGS 
PURSUANT -TO' THIS AGREEMENT',.

19.2 EXCEPT AS SPECIFICALLY OTHERWISE PROVIDED IN THIS,
agreement, the parties -Agree -that all cgntragt disputes that cannot be, 
AMICABLY Settled shall be determined solely and exclusively BY 

■arbitration under the federal arbitration act as, -Amended and in
ACCORDANCE WITH THE RULES OF THE' AMERICAN ARBITRATION ASSOCIATION OR 
ANY .SUCCESSOR THEREOF. ARBI.TRATION SHALL TAKE PLACE AT AN- APPOINTED 
TIME. -AND PLACE IN 'THE STATE, OF CALIFORNIA, COUNTY OF LOS ANGELES-.

19.3 EACH PARTY, SHALL SELECT ONE (.1) ARBITRATOR (iWHO S-HALL NOT 
BE 'COUNSEL, FOR THE PARTY) , AND ,THE TWO {■2 )' SO DESIGNATED, SHALL SELECT'
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A .'THIRD ARB.TTF®TOR,., IF EITHER PARTY SHALL FAIL TO DESI'GNATE AN
ARBITRATOR WITHIN SEVEN (,7): DAYS AFTER. ARBiTRATlON IS .RE.QUESTED;, QR, IF 
THE TWO .ARBI.TRATORS SHALL FAIL TO; SELECT A THIRD ARBITRATOR WITHIN'
fourteen ;(i.4) Days after arbitration is requested-, then an, arbitrator
SHALL be SELEGTED BY THE AMERIGAN ARBITRATION ASSOCIATION OR ANY 
SUGCESiSOR THERETO UPON APPLICATION OF EITHER 'PARTY. JUDGMENT UPON ANY 
AWARD OF THE MAJORITY OF THE ARBIT^TORS' SHALL BE BINDING AND SHALL, BE„ 
ENTERED IN‘ A COURT OF COMPETENT' JURI S DI CTION'. THE AWARD OF THE 
ARBITRATORS MAY GRANT ANY RELIEF' WHICH MIGHT BE GRANTED’ BY A COURT OF 
general jurisdiction, including, without limitation, by REASON OF 
ENUMERATION, AWARD OF' DAMAGES ;(:BUT EXCLUDING INJUNCTIVE RELIEF-) , AND
May, in The discretion of the arbitrators,, assess, in Addition,, The
COSTS' OF ARBITRATION, INCLUDING THE REASONABLE FEE'S OF THE ARBITRATORS 
AND REASONABLE ATTORNEYS' FEE'S:,, AGAINST EITHER OR BOTH. PARTIES,. IN 
PROPORTIONS AS THE ARBITRATORS S.HALL DETERMINE',.

19:. 4 NOTHING HEREIN CONTAINED' SHALL BAR THE RI.GHT OF :EITHER 
PARTY TO SEEK, AND OBTAIN' TEMPORARY' AND PERMANENT' INJUNCTIVE- RELIEF' 
FROM A COURT OF COMPETENT .JURISDICTION CONSISTENT WITH ARTICLE XIX 
HEREOF IN ACCORDANCE WITH APPLICABLE LAW AGAINST THREATENED CONDUCT 
THAT WILL IN ALL PROBABILITY CAUSE' LOSS OR DAMAGE TO AREA :DEVELOPER OR 
COMPANY.

19.5 IT IS THE INTENT OF THE PARTIES THAT ANY ARBITRATION 
BETWEEN THE .AREA DEVELOPER AND COMPANY REGARDING A CLAIM OF' AREA 
DEVELOPER SHALL BE OF AREA, DEVELOPER'S INDIVIDUAL GLATM AND THAT NO 
SUCH claim: subject TO' Arri-TRatiOn SHALL :b,e arbitrated on a GLASS.-WIDE 
BASIS..

SECTION
TIMELY PEREORMANCE

Area Developer hereby acknowledges that ita timely development of. 
the, C.of leehouses in the Development, Area ,in a.Geor.dahce with the' 
Minimum Performance Schedule is’ of material importance, to Franchisor 
and Area Developer. Area Developer agrees, as a condition of, the
continu.anee of the, right.s granted hereunder, to develop and o,pen 
Goffeehouses within the Development Area in aceordahee with the 
Minimum Performance Schedule, to Operate such GOffeehou.s.es pursuant, to 
the terms -of: the :F,ranGhi|Se Agreements .and to, maintain all such 
coffeehouses in Gperatioh continuously. A, failure or delay in
perform.ance, by any party to this Development Agreement shall hot be; a 
default hereunder if such :fai'lure Or delay arises out of or results 
from a Force; Majeure., which fOr purp.Oses of this Development Agreement 
shall 'be det'iihed as'i fire,, flo.ody earthquake o-r othe;r natural 
disasters,, or acts of a .public enemy,, war, rebelliO.h or s;a’botage.
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SECTION XXI 
ACKNOWLEDGMENTS

21,, 1 AREA DEV.ELOP.ER AC KNOWLEDGE'S: THAT THE SUCCESS OF THE, 
BUSINESS VENTURE CONTEMPLATED B:Y THIS AGREEMENT INVOLVES SUBSTAN'TIAL 
BUSINESS RISK'S AND WILL. BE TOTALLY' AND eOMPLETELY DEPENDENT UPON THE 
ABILITY OF AREA DEVELOPER AS M, INDEPENDENT BUSINESS PERSON. 
.FRMCHlSOR EXPRESSLY DISCLAIMS THE MAKING OF', AND AREA DEVELOPER 
AC-KNOWLEDGES NOT HAVING RECEIVED!, ANY WARRAN.TY OR GUARANTEE, EXPRESS 
OR IMPLIED., AS TO' THE POTENTIAL VOLUME, PROFITS OR SUCGESS QF THE
BUSINESS VENTURE CONTEMPLATED BY THIS AGREEMENT.

21 ,.2 AREA DEVELOPER ACKNOWLEDGES HAVING .RECEIVED, READ AND 
UNDERSTOOD THIS AGREEMENT, THE EXHIBITS ATTACHED HERETO AND AGREEMENTS
rELattno hereto, if any, and the Offering circular,- and, franchisor has
ACCORDED AREA DEVELOPER AMPLE. TIME: AND OPPORTUNIT.Y TO CdNSULT WITH 
ADVISORS OF AREA, DEVELOPER'S OWN CHOOSLNG ABOUT THE POTENTIAL RISKS OF 
entering INTO THIS AORE.EMENT',.

21.3 AREA DEVELOPER AND EACH OF ITS PRINCIPALS,, IF A 
CORPORATION, EXPRESSLY ACKNOWLEDGE THAT NEITHER IT NOR THEY HAVE
RELIED UPON ANY EARNINGS CLAIMS, SUCH: AS ORAL OR WRITTEN STATEMENTS OR 
SUGGESTIONS, MADE BY, ANY REPRESENTATIVE' OF OR ANY OTHER PERSON 
PURPORTING TO BE ACTING ON BEHALF OF FRANCHISOR REGARDING .THE 
POTENTIAL. FUTURE SALES, REVENUES OR PROFITS WHICH MAY BE DERIVED FROM
OPERATION OF FRANCHISOR COFFEEHOUSES OR DEVELOPMENT OF THE DEVELOPMENT
AREA.

SECTION XXII 
EFEECTIVE DATE

This Agre'emen't shall, ,'fae eff;ec,ti,ve as qL the da.t.e it is. executed 
by both parties.

IN WITNESS’ WHEREOF, the parties' hereto. haVe duly executed, sealed 
and delivered this Agreeinent in .triplicate on the day and year first 
above writteh,.

FRANCHISOR AREA DEVELOPER:

(Signature) (Signature)

(Printed Name &. Title) (Printed Name & Title)
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TOM N TOMS FRANCHISE, LLG 

AREA DEVELOPMENT AGREEMENT 

EXHIBIT "A"

Mdinimum Performance Schedulej

The Agreement authorizes and obliges Area- Oeveloper to establish 
and operate:( ) "Tom -N Tonis'- Gof feehouses pursuant to a 
Franohise Agreement for each Coffeehouse; The following is Area 
Developer's Minimum ELerformance Schedule:

coffeehouse
Number

Open & 
Operating
On or Before

Payment
Made-

Balance
Due
Per .store

Due Date.

APPROVED:

AREA DEVELOPER Franchisor

By:_ By:^
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TQM N TOMS FRANCHISE, LLC 

AREA DEVELOPMENT AGREEMENT 

EXHIBIT "B"

Deveiopment Area

The following describes the’ Development ^area within which Area 
Developer may locate "Tom, N Toms'’" Goffeehbuses’ under this Agreement:

APf-B;OVED':

AREA, developer Eranchisdr

By: Byi_
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tom; n toms franchise , llc

EXISTING COFFEEHOUSES IN DEVELOPMENT AREA, 

EXHIBIT "C"

APPROVED-:

AREA DEVELOPER ERANGHIS0R

By: %s:
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TOM N TOMS FRANCHISE, UiG 

AREA DEVELOPMENT AGREEMENT 

EXHIBIT "D"

CERTIFICATION OF AREA DEVELOPER

The undersigned, ipers'onally and. as, ah offieer" or pattner of, .Area 
Developer,, as applicable,, does’ hereby certif.y fha.t he :has conduc,ted an 
independent, investigation of' the business contemplated, by this: Area 
Development. Agreement and the: Eranchisor Eranchis.e Agreement,, and that, 
the decision to execute the Area Development Agreement was based 
entirely upon the independent Investigation by the: undersigned; and 
the undersigned, further certifies .that he has not relied upon, .in any 
way, any claims regarding potential sales, income, or' .earning^ to be 
derived from the business eontemplated by the Frahchise Agreement and 
Area, Development Agreement, and has not relied upon .any claims 
regarding past or current sales, income :or earnings Of Company'- 
ope'tate.d ''Franchisor Coffeehouses'.. The; undersigned further
.certified that, he understands the risks involved in this investment, 
and Franchisor, hliC makes no representation or guaranty^ explicit or 
implied that the: Area Developer will be successful or will recoup his
investment.

IN WITNESS WHEREOF, the undersigned has signed, 
delivered this Cettifica.te this _____  day of 

sealed and. 
, 20

'AREA. DEVELOPER"

By: ________
Printed: Name: 
Title: _______
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EXHIBIT E

TABLE OF CONTENDS FOR GONFIDENTIM. OPERATING MANUM.

TOM N TOMS

Chapter 1. About Tom N Toms

Introduction ^ ^.
Corporate Identity and Culture 
Franchise .Opportunity.............................. .

Chapter' 2, Startirip ,a Tom ,N Toms: Coffeehouse .

Criti.cal, Success Fact-orS'........ ............
.Outlet Setup Procedure .............................................. .
Recruitment and Training...............

Chapter 3, Operatihg a TOm. N Toms .Cdf'fe.ehduse

Staffing.............................
Daily Checklists .............................
Q.ual.ity Measurement Checklist

chapter 4. Menu

'Hot. B'everages ^ ........................................ .. . . .
Cold Beverages. ............................................. ..
Smoothies &' Other Beyera.ges ................ .... . .. ... .
Pretzels .& Thick Toast . . . .......................,.......... . .... ... .

Appendix 1.. O.-utlet Setup Procedure,................ .... .

Appendix 2. Recruitment Advertisements . . .... ... . 

Appendix; 3.. QuaTit.y ;Meas.urement Checklist . . . .

Appendix 4 . Employee, Handhodk ............................. .. .... .■

Appendix 5-,. Central Kitchen iFood Menu.............. •

2
3
6

8
11
15

. ., 17

.. ., 1.8 

.. . •21
. . 25

. . 2 -7 

. . 2-9 
... 3id 
. ., 31

. . .34 

. .. 4,2

. . 45 

. . 49 

. . 71
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EXHIBIT F

LIST OF CURRENT FRANCHISEES

Store Address Tel No. Contact Person

Tom, N ,Tpms 
Santa Clara

3050 El Camino Real,
Saiita Clara, CA 95051

408 564-8698 Alex ;Pak

Tom N Toms 
Olympic

2716 W. Olympic Blvd,,
#108, Los Angeles, CA
90006

213 503-1180 Ana Lee

Tom N Toms
Vermont
Galleria

440 S Vermont Galleria,
Los Angeles, CA 9O02O

213 738-9134 Monica Won

Tom N Toms
Carrolton

2625 Old Denton Rd #406.. 
Carrolton, TX 75007

972 446-6633 Angela Kim
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EXHIBIT 6

BIST OF FRAN.GHISEES VnJO HAVE LEFT THE SYSTEM

Store Address Tei No. Contapt .
Person

Reasons
for

Leaving

■Tom N Toms; 4 54:2 Beach Blvd.,, 71,4 67,0 .Kyu.ng' Jun Terminated
Fuiler;ton Buena Burk, QA B„0.6'2:i eBBB' Eee*

(2015)
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RECEIPT

(RETUra ONE COPT TO OS)

■THIS' DISGLOS.URE. DDCUMENT SUMMARIZES CERTAIN PROVISION,S OF 
THE FRANCHISE AGREEMENT,, ’THE AREA DEVELOPMENT AGREEMENT AND OTHER 
INFORMATION IN' PLAIN LANGUAGE;. READ THIS DISCLOSURE: DOCUMENT :AND 
ALL AGREEMENTS CAREFULLY.,

IF TOM Ni TOMS 'FRANCHISE,,, LLC OFFERS YOU, A FRANCHISE,, IT 
MUST PROVIDE THIS DISCLOSURE DOCUMENT TO YOU 14 CALENDAR-DAY,,S 
BEFORE YOU SIGN A BINDING AGREEMENT WITH, OR ;MAKE A PAYMENT TQ,^ 
THE FRANCHISOR OR AN AFFILIATE IN. CONNECTION WITH THE RROPOSED' 
FRANCHISE SALE..

IF tom n Toms franghis.e.,, llc does not deliver this
.DISCLOSURE DOCUMENT ON TIME OR IF* IT CONTAINS A. FALSE QR 
'MISLEADING STATEMENT, OR A MATERIAL OMISSTON,. A VIOLATION OF 
.FEDERAL AND S.TATE LAW MAY' HAVE OCCURRED AND SHOULD BE REPORTED TO 
THE FEDERAL: TRADE COMMISSION, WASHINGTON, D.:C. 205:8:0 AND THE 
STATE ADMINISTRATORS LISTED IN EXHIBIT 1.

The, ‘sellers of Tom N Toms, fr'arieh'lse: are?:

Tom N Toms Franchise-, LLC 
President: Cheolku Lee
3435 Wilshife: Blvd., S,uite 20:90 
Los Angeles:, GA 90010 
(213) 908-6829

Date of Issuance: April 11, 201.9

I have r.edeived a disclosure document :dated April 11, 2019 that 
included the following E'xhibits:

A- State Administrators/Agents for Service of PrpeeS'S
B. State Specific. Addendum
C. Franchise Agreemen.t
D. Area Development Agreement,
E. Table of Contents of Confidential Operating Manual
F. List of Franchisees
G. ,List bf Franchis.ees Who’ Have Left the System:
H. Financial Statements

Dated: Franchisee-:
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REGEIPT

(«ETIJRN ONE GOPT TO US)

THIS DISCLOSURE DOCUMENT SUt^RlEES CERTAIN P.ROVISIONS OF 
THE FRANCHISE AGREEMENT, THE AREA DEVELOPMENT AGREEMENT AND OTHER.
information in plain language, read this disclosure docdmeNt and
ALL AGREEMENTS CAREFULLY.

IF TOM N toms; franchise, llc offers: you a franchise, it
MUST PROVIDE THIS DISCLOSURE DOCUMENT TO YOU l4 CALENDAR-DAYS 
BEFORE YOU SIGN A BINDING AGREEMENT WITH, OR. MAKE A PAYMENT TO,.
THE Franchisor, ©r 'AN affiliate in connection with the proposed
FRANCHISE SALE.

IF TOM N' TOMS FRANCHISE, LLC DOES NOT DELIVER THIS' 
DISCLOSURE DOCUMENT ON TIME OR IF' IT. CONTAINS A :FALSE OR 
MISLEADING STATEMENT, OR A MATERIAL OMISSION, A VIOLATION O.F 
FEDERAL AND STATE LAW MAY HAVE OCCURRED AND SHOULD BE REPORTED TO 
THE ;fEDERAL trade COMMISSION', WASHINGTON, D.G.. 2.0580 AND THE 
STATE administrators LIS.TED IN EXHIBIT 1.

The sellers of Tom' N Toms franchise are-:

Tom N TomS’ Franchise,. LLC 
President: Chep'lku Lee
3:9'74 Wilshir.e Blvd,., 2^^ Fl...
Los Angeles,, CA RODIO 
(213) 90:8-6829

Date of. i.s'suahce: April 11,. 2D 19

I have received a disclosure document dated .April II, .2.019' that 
included the fallowing ExhihiLs:;

A. S.tate Administr.ators;/Agents^ for. Service of Process
B. State Specific Addendum
C. Franchise Agreemeht
D. Area Development Agreement
E. Table of Contents of Confidential Operating Manual
F. List of Franchisees
.G. List of' Franchisees Who Have Left the System 
H. Financial Statements

Dated: Franchisee:

Page.233of233


