
i 
Tapioca Express FDD 2023 B 

FRANCHISE DISCLOSURE DOCUMENT 

 

                    

 

TAPIOCA EXPRESS, INC. 

A California corporation 

1908 Central Avenue 

South El Monte, California 91733 

(626) 453-0777 

www.tapiocaexpress.com 

franchise@tapiocaexpress.com 

 

 

 As a franchisee you will operate a Tapioca Express beverage and food store.  You will sell a variety 

of tea products such as milk tea, flavored tea, and juice.  In addition, you will sell contemporary drink 

products such as smoothies, and freshly made juice.  Tapioca Express stores will also feature cooked to 

order oriental snack items made with proprietary ingredients for customers.  Tapioca Express stores will 

also sell coffee and other drink items to the customers. 

 

 The total investment necessary to begin operation of a Tapioca Express traditional store franchise 

is between $140,035 - $553,835.  This includes between $43,500 to $ 57,000 that must be paid to the 

franchisor or its affiliates.  The total investment necessary to begin operation of a Tapioca Express Kiosk 

franchise is between $120,035 - $541,835.  This includes between $31,500 to $ 45,000 that must be paid to 

the franchisor or its affiliates.   

 

This disclosure document summarizes certain provisions of your franchise agreement and other 

information in plain English.  Read this disclosure document and all accompanying agreements carefully.  

You must receive this disclosure document at least 14 calendar-days before you sign a binding agreement 

with, or make any payment to, the franchisor or an affiliate in connection with the proposed franchise sale.  

Note, however, that no government agency has verified the information contained in this document. 

 

 You may wish to receive your disclosure document in another format that is more convenient for 

you.  To discuss the availability of disclosures in different formats, contact Cheng Wei Lin at 1908 Central 

Avenue, South El Monte, California 91733 and (626) 453-0777. 

 

 The terms of your contract will govern your franchise relationship.  Don’t rely on the disclosure 

document alone to understand your contract.  Read all of your contract carefully.  Show your contract and 

this disclosure document to an advisor, like a lawyer or an accountant. 

 

 Buying a franchise is a complex investment.  The information in this disclosure document can help 

you make up your mind.  More information on franchising, such as “A Consumer’s Guide to Buying a 

Franchise,” which can help you understand how to use this disclosure document, is available from the 

Federal trade Commission.  You can contact the FTC at 1-877-FTC-HELP or by writing to the FTC at 600 

Pennsylvania Avenue, NW, Washington, D.C.  20580.  You can also visit the FTC’s home page at 

www.ftc.gov for additional information.  Call your state agency or visit your public library for other sources 

of information on franchising. 

  

 There may be laws on franchising in your state.  Ask you state agencies about them. 

 

 The issuance date: September 15, 2022  
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How to Use This Franchise Disclosure Document 

Here are some questions you may be asking about buying a franchise and tips on how to 

find more information:  

QUESTION WHERE TO FIND INFORMATION 

How much can I earn?  Item 19 may give you information about outlet sales, costs, 

profits or losses. You should also try to obtain this information 

from others, like current and former franchisees. You can find 

their names and contact information in Item 20 or Exhibit G.  
How much will I need to invest?  Items 5 and 6 list fees you will be paying to the franchisor or at 

the franchisor’s direction. Item 7 lists the initial investment to 

open. Item 8 describes the suppliers you must use.  

  
Does the franchisor have the 

financial ability to provide 

support to my business?  

Item 21 or Exhibit E includes financial statements. Review these 

statements carefully. 

Is the franchise system stable, 

growing, or shrinking?  

 

Item 20 summarizes the recent history of the number of 

company-owned and franchised outlets. 

Will my business be the only 

Tapioca Express business in my 

area?   

Item 12 and the “territory” provisions in the franchise agreement 

describe whether the franchisor and other franchisees can 

compete with you.  
Does the franchisor have a 

troubled legal history?   

Items 3 and 4 tell you whether the franchisor or its management 

have been involved in material litigation or bankruptcy 

proceedings. 

  
What’s it like to be Tapioca 

Express franchisee?   

Item 20 or Exhibit G lists current and former franchisees. You 

can contact them to ask about their experiences.  

  
What else should I know?  These questions are only a few things you should look for. 

Review all 23 Items and all Exhibits in this disclosure document 

to better understand this franchise opportunity. See the table of 

contents.   
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What You Need To Know About Franchising Generally 

Continuing responsibility to pay fees. You may have to pay royalties and other fees even 

if you are losing money.  

 

Business model can change. The franchise agreement may allow the franchisor to change 

its manuals and business model without your consent. These changes may require you to 

make additional investments in your franchise business or may harm your franchise 

business.  

 

Supplier restrictions. You may have to buy or lease items from the franchisor or a limited 

group of suppliers the franchisor designates. These items may be more expensive than 

similar items you could buy on your own.  

 

Operating restrictions. The franchise agreement may prohibit you from operating a 

similar business during the term of the franchise. There are usually other restrictions. Some 

examples may include controlling your location, your access to customers, what you sell, 

how you market, and your hours of operation.  

 

Competition from franchisor. Even if the franchise agreement grants you a territory, the 

franchisor may have the right to compete with you in your territory.  

 

Renewal. Your franchise agreement may not permit you to renew. Even if it does, you may 

have to sign a new agreement with different terms and conditions in order to continue to 

operate your franchise business.  

 

When your franchise ends. The franchise agreement may prohibit you from operating a 

similar business after your franchise ends even if you still have obligations to your landlord 

or other creditors.  

 

Some States Require Registration 

 

Your state may have a franchise law, or other law, that requires franchisors to 

register before offering or selling franchises in the state. Registration does not mean that 

the state recommends the franchise or has verified the information in this document. To 

find out if your state has a registration requirement, or to contact your state, use the agency 

information in Exhibit A.  

 

Your state also may have laws that require special disclosures or amendments be 

made to your franchise agreement. If so, you should check the State Specific Addenda. See 

the Table of Contents for the location of the State Specific Addenda.  
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Special Risks to Consider About This Franchise 

 

Certain states require that the following risk(s) be highlighted:  

 

1.  Out-of-state dispute resolution. The franchise agreement requires you to resolve 
disputes with us by mediation and litigation only in California. Out-of-state 
mediation and litigation may force you to accept a less favorable settlement for 
disputes. It may also cost you more to mediate and litigate with us in California 
than in your own state. 

 

2. Spouse Liability.  Your spouse must sign a document that makes your spouse liable 

for your financial obligations under the franchise agreement, even though your 

spouse has no ownership interest in the business.  This guarantee will place both 

your and your spouse’s personal and marital assets, perhaps including your house, 

at risk if your franchise fails. 

 

3. Mandatory Minimum Payments. You must make minimum royalty, advertising, 

and other payments, regardless of your sales levels. Your inability to make the 

payments may result in termination of your franchise and loss of your investment. 
 

 

 

Certain states may require other risks to be highlighted. Check the “State Specific 

Addenda” (if any) to see whether your state requires other risks to be highlighted. 
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ITEM 1:  THE FRANCHISOR, AND PARENTS, PREDECESSORS, AND AFFILIATES 

 

 To simplify the language in this disclosure document, the words “we,” “our,” “us” and “TEI,” refer 

to Tapioca Express, Inc., the franchisor.  “You” means the person or entity who buys the franchise.  To 

fully understand all your and our rights and obligations to each other, you must still carefully review the 

actual agreements that you will execute.  These will control if there is any dispute between us. However, 

nothing in any agreement(s) you execute is intended to disclaim any representations we have made in this 

Franchise Disclosure Document. 

 

 The Franchisor and Any Parents, Predecessors and Affiliates 

 

 We are a California corporation formed on May 25, 1999, under the name TAPIOCA EXPRESS, 

INC.  Our principal place of business and business address is 1908 Central Avenue, South El Monte, 

California 91733.  We do business under our corporate name and under the name of “Tapioca Express, 

Inc.” (“TEI”)  We have no parent or predecessor.  Big Stage, Inc., our affiliate, with its principle place of 

business located at 9703 El Poche St Unit B, South El Monte, California 91733, supplies various products, 

ingredients, and equipment to TEI for resale to our franchisees.  Big Stage, Inc. has never offered franchises 

in this or any other line of business.  Big Stage, Inc. does not own or operate a business of the type being 

franchised.  We are the Lessee under the Master Lease with Wal-Mart.  We will offer these locations if and 

when they are available. If you choose to operate a Tapioca Express beverage and food store within a Wal-

Mart Store, we will be the Sublessor under the Sublease Agreement you will be required to sign.  The 

Sublease Agreement is Attachment 8 to the Franchise Agreement 

 

 Our agent for service of process is listed on Exhibit A. 

 

 Our Prior Business Experience 

 

 From 1999 to October 2003, we conducted a business similar to the one we offer to license to you 

to operate.  We do not currently own or operate a business of the type being franchised.  We started to offer 

franchise in the beginning of 2002.  We have not offered franchises in any other line of business. 

 

 The Business 

 

 As a franchisee, you will operate a Tapioca Express beverage and food store.  You will sell 

variations of tea products such as milk tea, flavored tea and related products.  In addition, you will sell 

contemporary drink products such as smoothies and freshly made juice.  Tapioca Express stores will also 

feature cooked to order oriental snack items made with proprietary ingredients for customers.  Tapioca 

Express stores will also sell coffee and other drinks items to the customers.  We offer one type of franchise 

program by this Disclosure Document. We are also offering the opportunity for you to establish a Tapioca 

Express beverage and food store within a Wal-Mart Store.  If you operate your Restaurant within a Wal-

Mart store, we will sublease the premises to you, and you must abide by the terms of the Wal-Mart Master 

Lease Agreement.  The form of sublease is attached to the Franchise Agreement as Attachment 8.  The 

Wal-Mart Master Lease Agreement is attached to this Disclosure Document as Exhibit G 

 

 Market and Competition 

 

 The market for Tapioca Express beverage and food store in general is well developed and highly 

competitive. If we authorize you to operate a store under the Franchise Agreement, attached to this 

Disclosure Document as Exhibit B, your store (the “Licensed Store”) will compete with other similar 

establishments, some of which may be franchise systems.  The target market for the products offered by 

the Licensed Store includes the general public, unless the Licensed Store is located at a non-traditional site, 
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then your market will be limited to the persons employed at, attending or frequenting the facility where 

your Licensed Store is located. 

 

 Industry Regulation 

 

 California and other states and local jurisdictions have enacted laws, rules, regulations and 

ordinances which may apply to the operation of your Licensed Store, including those which (a) establish 

general standards, specifications and requirements for the construction, design and maintenance of the store 

premises; (b) regulate matters affecting the health, safety and welfare of your customers, such as general 

health and sanitation requirements for restaurants; employee practices concerning the storage, handling, 

cooking and preparation of food; restrictions on smoking; availability of and requirements for public 

accommodations, including restrooms; (c) set standards pertaining to employee health and safety; (d) set 

standards and requirements for fire safety and general emergency preparedness; and (e) regulate the proper 

use, storage and disposal of waste, insecticides, and other hazardous materials.  You should investigate 

whether there are regulations and requirements that may apply in the geographic area in which you are 

interested in locating your franchise and should consider both their effect and cost of compliance. 

 

 The Nutrition Labeling and Education Act (NLEA) sets regulations for food labeling, including 

nutritional label standards, nutrient content claims, and health claims.  NLEA applies to virtually all foods 

in the food supply, including food served and sold in restaurants.  While NLEA specifies a number of 

exemptions for restaurants, there are many instances where a nutritional label is required.  The Food and 

Drug Administration’s Nutritional Labeling Guide for Restaurants and Other Retail Establishments 

provides answers to commonly asked questions regarding the application of NLEA. 

 

ITEM 2:  BUSINESS EXPERIENCE 

 

Chief Executive Officer, Director: Cheng-Wei Lin 

 

 Mr. Lin was our President and Director from our incorporation in May 1999 to January 2009.  Since 

January 2009, Mr. Lin has been our Chief Executive Officer and Director. 

 

 

ITEM 3:  LITIGATION 

 

 No litigation is required to be disclosed in this Item. 

 

 

ITEM 4:  BANKRUPTCY 

 

 No bankruptcy is required to be disclosed in this Item.   

 

 

ITEM 5:  INITIAL FEES 

 

Franchise Agreement 

 

 You must pay us an initial payment of $34,000 in a lump sum upon signing the Franchise 

Agreement for a traditional store.  This amount includes the following fees:  an initial franchise fee of 

$15,000; a training fee of $3,000; a product deposit fee of $10,000; a grand opening marketing materials 

fee of $3,000; and mandatory equipment purchase for $3,000.  
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 You must pay us an initial payment for of $22,000 in a lump sum upon signing the Franchise 

Agreement for a Kiosk. This amount includes the following fees:  an initial franchise fee of $9,000; a 

training fee of $2,000; a product deposit fee of $5,000; a grand opening marketing materials fee of $3,000; 

and mandatory equipment purchase for $3,000 

 

The initial franchise fee represents payment to us for the right to use the Trademarks and the 

Tapioca System in the development and operation of your Licensed Store.  The initial franchise fee of 

$15,000 is partially refundable in certain circumstances, as described below, and the product deposit fee of 

$10,000 is refundable without interest when your Franchise Agreement is terminated or expires without 

entering into a successor agreement.  None of the other fees described in this paragraph are refundable. 

 

 In addition, you must also pay us initial inventory amount that ranges from $9,000 to $20,000 when 

you purchase your initial inventory from us before opening your Licensed Store.  The range is an estimate 

only, and your actual cost depends on how much inventory you order.  This amount is not refundable.  

  

 You must reimburse the expenses we incur related to our evaluation of the site you propose for 

your Licensed Store, including expenses for travel, lodging and meals.  We estimate these expenses will 

range from $500 to $3,000. This amount is not refundable. 

 

 If you or your initial store manager does not satisfactorily complete the initial training program, we 

will refund the initial franchise fee of $15,000, less all reasonable expenses incurred by us in preparing the 

Franchise Agreement and all related documents, the grant of the franchise and other services and effort 

provided.  However, the total refund will not exceed 30% of the initial franchise fee.  You must sign 

documents acceptable to us that release our liability, terminate the relationship, indemnify us, and protect 

our Confidential Information that may have been released to you during the training before any money will 

be refunded to you.   

 

Security Deposit 

 

 This charge is assessed under the terms of the Wal-Mart Sublease Agreement attached as 

Attachment 8 to the Franchise Agreement.  The Security Deposit of $3,000 is for 3 months which is due 

upon signing a Franchise Agreement.   

 

 There are no other payments to or purchases from us or any affiliate that you must make before 

your Licensed Store opens. 

 

 

ITEM 6:  OTHER FEES 

 

Type of Fee (1) Amount Due Date Remarks 

Additional Training 

Fee 

$1,500 per person, plus 

expenses 

Payable before the 

training starts 

Payable if you request that 

we provide our initial training 

program to more than two 

trainees 
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Type of Fee (1) Amount Due Date Remarks 

Continuing Royalty 

Fee (2) 

2.5% of Net Sales or $500 

per month, whichever is 

higher 

Payable on the 5th day 

of each month (or the 

next business day if 

the 5th is not a 

business day) 

The Royalty Fee can be 

increased to a maximum of 

6% of Net Sales or $1,200 

per month, whichever is 

higher.  We have the right to 

receive Royalty Fee by 

electronic fund transfer. 

Marketing Fee 0.5% of Net Sales or $100 

per month, whichever is 

higher 

Payable at the same 

time and in the same 

manner as the 

Royalty Fee 

We will establish a 

Marketing Fund for the 

benefit of all Stores in the 

System 

Local Advertising 0.5% of Net Sales or $100 

per month, whichever is 

higher 

Must be spent 

monthly 

You conduct the advertising 

to promote your Licensed 

Store.  This fee is paid to 

third parties directly.  All 

advertising you propose to 

use must first be approved by 

us 

Interest on Overdue 

Amounts 

The lesser of 1.5% per 

month or the maximum 

rate allowed by applicable 

law 

Upon demand Interest is payable on any 

amounts owed to us or any 

affiliate of ours by you for 

Royalty Fees, Marketing 

Fees, product purchases, etc.  

Interest will accrue from the 

original due date until 

payment is received in full 

Deviation from 

Standard 

$500  

 

 

 

$1,000  

 

 

$2,000  

Upon second 

deviation from 

Standard 

 

Upon third deviation 

 

Each additional 

deviation 

These charges are in addition 

to other remedies available to 

us. 

Royalty & 

Marketing Payment 

Late Fee 

$100 for the Continuing 

Royalty Fee 

 

$35 for the Marketing Fee 

Immediately upon 

violation 

Imposed if monthly payment 

is not received by the 10th of 

the month.  This late fee is in 

addition to interest owed on 

the overdue amount 

Royalty & 

Marketing Report 

Late Fee 

$20 per day (up to a 

maximum of $100) 

Immediately upon 

violation 

Imposed if monthly report is 

not received by the 10th of 

the month. 

Insufficient Funds 

Fee 

$35 If incurred Payable if your bank rejects a 

payment owed to us or our 

affiliates 
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Type of Fee (1) Amount Due Date Remarks 

Replacement Fee for 

Operations Manual 

$75 Immediately upon 

need 

Payable if manual is lost or 

not returned in good 

condition 

Audit Fee Costs of conducting audit, 

depending on the 

situation, from about 

$500 to $3,000 

Within 15 days after 

receipt of the 

inspection or audit 

report 

Payable only if audit shows 

an understatement of Gross 

Sales of 2% or more.  You 

must also pay interest on the 

understated amount plus 

applicable late fees 

Transfer Fee 25% of our then current 

franchise fee 

Payable upon transfer No transfer fee if the transfer 

is to your wholly owned 

entity or among your existing 

owners. 

Insurance Amount of unpaid 

premium 

Upon demand and as 

incurred. 

Payable only if you fail to 

maintain required insurance 

coverage and we elect to 

obtain coverage for you. 

Successor 

Agreement Fee  

$3,000 for 2-year term;  

$5,000 for 5-year term 

 

$2,250 for 3-years 

(Kiosk) 

Upon signing 

Successor Franchise 

Agreement 

Payable to us upon signing 

the Successor Franchise 

Agreement 

Management Fee 10% of Net Sales, plus 

expenses 

If incurred We have the right to step in 

and manage your Licensed 

Store in certain circumstances 

Costs and 

Attorneys’ Fees 

Will vary under 

circumstances 

On demand If you default under your 

agreement, you must 

reimburse us for the expenses 

we incur (such as attorneys’ 

fees) in enforcing or 

terminating the agreement 

Indemnification Will vary under 

circumstances 

On demand You must reimburse us for 

the costs we incur if we are 

sued or held liable for claims 

that arise from your operation 

of the Licensed Store or for 

costs associated with 

defending claims that you 

used the trademarks in an 

unauthorized manner 
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Type of Fee (1) Amount Due Date Remarks 

Repair, 

Maintenance, and 

Remodeling/ 

Redecorating 

Will vary under 

circumstances 

As incurred Payable to approved 

suppliers.  You must 

regularly clean and maintain 

your Licensed Store and its 

equipment.  We may require 

you to remodel or redecorate 

your Licensed Store to meet 

our then-current image for all 

Tapioca Express Stores.  We 

will not require you to 

remodel or redecorate your 

Licensed Store more 

frequently than every five 

years 

ServSafe (or 

similar) 

Certification 

$150 per person or the 

then-current market rate 

As needed Each of your managers and 

other employees we designate 

must be ServSafe or similarly 

certified.  Payable to an 

approved supplier 

On-Site Training 

Fee 

You pay all travel costs, 

including transportation, 

lodging and meals 

After opening Payable to Us after opening 

training has been completed 

Refresher Training 

Fee 

$200 to $500 per person, 

plus expenses 

Before training begins We may offer periodic 

refresher training, and we 

may designate that attendance 

at any training session is 

mandatory for you and/or 

your manager 

Transfer 

Management 

Training 

$600 Before training begins Two day management 

training if purchaser was an 

employee or manager at the 

Licensed Store. 

Gift Cards and 

Loyalty Cards 

To be determined  We reserve the right to 

develop a gift card and/or 

loyal card program for all 

Tapioca Express Stores.  If 

we develop this program, you 

must participate in it 

Violation of Non-

competition 

Covenant 

50% of Gross Sales of 

violating business or $800 

per day per store, 

whichever is greater 

On demand, if 

incurred 

If you violate any non-

competition covenant in the 

Franchise Agreement 

Liquidated Damages Will vary under the 

circumstances 

15 days after 

termination 

See note 3 
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Note: 

 

1. All fees are payable to us, unless otherwise noted in the above chart.  None of these fees are 

refundable. 

 

2. “Net Sales” means all revenues and income from any source derived or received by Franchisee 

from, through, by or on account of the operation of the Franchised Business or made pursuant to 

the rights granted hereunder, including but not limited, any and all other revenues received using 

Franchisor’s methods, operations and/or trade secrets whether received in cash, in services, in kind, 

from barter and/or exchange, on credit (whether or not payment is actually received) or otherwise.  

Net Sales shall include the full amount payable by your customers, without deduction for your 

delivery costs or for other write-offs; however, Net Sales shall not include (i) any sales tax or similar 

taxes collected from customers and turned over to the governmental authority imposing the tax, (ii) 

properly documented refunds to customers, or (iii) properly documented promotional discounts 

(i.e. coupons).  Net Sales does not include gift card purchases, at the time of purchase, but Net Sales 

does include the redemption amount of purchases made by gift card.  If you do not report sales for 

the week, then we will collect 120% of the last Continuing Royalty Fee collected and settle the 

balance the next period in which you report revenue. You are required to set up authorization at 

your bank to allow us to electronically transfer funds from your bank account to our bank account.  

Interest and late fees will apply to any late payments or electronic funds transfer requests denied 

due to insufficient funds.   

 

 If any state imposes a sales or other tax on the royalty fees, then we have the right to collect this 

tax from you. 

 

3. If we terminate your Franchise Agreement for cause, you must pay us within 15 days after the 

effective date of termination liquidated damages equal to the average monthly Royalty Fees you 

paid or owed to us during the 12 months of operation preceding the effective date of termination 

multiplied by (a) 24 (being the number of months in two full years), or (b) the number of months 

remaining in the Agreement had it not been terminated, whichever is lower. 

 

ITEM 7:  ESTIMATED INITIAL INVESTMENT FOR A STORE 

 

YOUR ESTIMATED INITIAL INVESTMENT 

Type of Expenditure Amount 

 

Method of 

Payment 

When Due To Whom 

Payment 

Is To Be Made 

Initial Franchise Fee 0 $15,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Product Deposit Fee  $10,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Initial Training Fee 0 $3,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Site Evaluation 

Expenses 0 

$500 to $3,000      As arranged Before opening TEI 
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YOUR ESTIMATED INITIAL INVESTMENT 

Type of Expenditure Amount 

 

Method of 

Payment 

When Due To Whom 

Payment 

Is To Be Made 

Travel, Living and 

Other Expenses for 

Training 1 

$3,000 - $24,000 As arranged During training Vendors 

Rent (1 month plus 

Security Deposit) 2 
$3,000 - $30,000 As arranged Before opening Lessor 

Utility and Other 

Security Deposit 3 
$1,000 - $4,500 As arranged Before opening Vendors 

Leasehold 

Improvement 4 

$30,000 - $200,000 As arranged Varies with 

supplier 

Vendors 

Equipment 5 $43,400 - $139,200 As arranged Varies with 

supplier 

Vendors and TEI 

Furniture & Fixtures 6 $2,000 - $25,000 As arranged Varies with 

suppliers 

Vendors 

Initial Inventory $5,000 - $20,000 As arranged Varies with 

suppliers, COD if 

with TEI 

TEI  

Insurance 7 $2,000 - $30,000 As arranged Varies with 

suppliers 

Vendors 

POS Subscription  $135 As arranged Monthly POS Vendor 

Opening 

Advertisement 

$1,000 - $5,000 As arranged Before opening Vendors 

Grand Opening 

Marketing Materials 8 

$3,000 Lump sum Before opening TEI 

Business License 9 $1,000 - $3,000 As arranged Before opening Municipality 

Additional Funds – 3 

Months 10 

$15,000 -$30,000 As arranged As required Various 

Professional Fees 11 $2,000 - $6,000 As arranged Before opening Professional 

Wal-Mart Security 

Deposit – 3 months (12) 

$0 or $3,000 As Arranged Upon signing the 

Wal-Mart Sublease 

Agreement 

Us 

TOTAL $140,035 - 

$553,835 

   

 

 

 

 

 

ESTIMATED INITIAL INVESTMENT 

FOR A KIOSK 
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YOUR ESTIMATED INITIAL INVESTMENT 

Type of Expenditure Amount 

 

Method of 

Payment 

When Due To Whom 

Payment 

Is To Be Made 

Initial Franchise Fee 0 $9,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Product Deposit Fee  $5,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Initial Training Fee 0 $2,000 Lump sum Upon signing 

Franchise 

Agreement 

TEI 

Site Evaluation 

Expenses 0 

$500 to $3,000      As arranged Before opening TEI 

Travel, Living and 

Other Expenses for 

Training 1 

$3,000 - $24,000 As arranged During training Vendors 

Rent (1 month plus 

Security Deposit) 2 
$3,000 - $30,000 As arranged Before opening Lessor 

Utility and Other 

Security Deposit 3 
$1,000 - $4,500 As arranged Before opening Vendors 

Leasehold 

Improvement 4 

$30,000 - $200,000 As arranged Varies with 

supplier 

Vendors 

Equipment 5 $43,400 - $139,200 As arranged Varies with 

supplier 

Vendors and TEI 

Furniture & Fixtures 6 $2,000 - $25,000 As arranged Varies with 

suppliers 

Vendors 

Initial Inventory $5,000 - $20,000 As arranged Varies with 

suppliers, COD if 

with TEI 

TEI  

Insurance 7 $2,000 - $30,000 As arranged Varies with 

suppliers 

Vendors 

POS Subscription  $135 As arranged Monthly POS Vendor 

Opening 

Advertisement 

$1,000 - $5,000 As arranged Before opening Vendors 

Grand Opening 

Marketing Materials 8 

$3,000 Lump sum Before opening TEI 

Business License 9 $1,000 - $3,000 As arranged Before opening Municipality 

Additional Funds – 3 

Months 10 

$15,000 -$30,000 As arranged As required Various 

Professional Fees 11 $2,000 - $6,000 As arranged Before opening Professional 
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YOUR ESTIMATED INITIAL INVESTMENT 

Type of Expenditure Amount 

 

Method of 

Payment 

When Due To Whom 

Payment 

Is To Be Made 

Wal-Mart Security 

Deposit – 3 months (12) 

$0 or $3,000 As Arranged Upon signing the 

Wal-Mart Sublease 

Agreement 

Us 

TOTAL $128,035 - 

$541,835 

   

 

 

 

 In general, none of the expenses listed in the above chart are refundable, except any security 

deposits you must make may be refundable and the initial franchise fee is partially refundable in certain 

circumstances (see Item 5).  We do not finance any portion of your initial investment. 

 

Notes: 

 

0. Fees payable to Franchisor for traditional store, are as follows:  an initial franchise fee of $15,000; 

a training fee of $3,000; a product deposit fee of $10,000. You must reimburse the expenses we 

incur related to our evaluation of the site you propose for your Licensed Store, including expenses 

for travel, lodging and meals.  We estimate these expenses will range from $500 to $3,000.  The 

Security Deposit of $3,000 is for 3 months. This charge is assessed under the terms of the Wal-

Mart Sublease Agreement attached as Attachment 8 to the Franchise Agreement.  

  

 Fees payable to Franchisor for the kiosk, are as follows:  an initial franchise fee of $9,000; a training 

fee of $2,000; a product deposit fee of $5,000. You must reimburse the expenses we incur related 

to our evaluation of the site you propose for your Licensed Store, including expenses for travel, 

lodging and meals.  We estimate these expenses will range from $500 to $3,000.  The Security 

Deposit of $3,000 is for 3 months. This charge is assessed under the terms of the Wal-Mart Sublease 

Agreement attached as Attachment 8 to the Franchise Agreement 

 

1. You will make arrangements and pay for the expenses for any persons attending the training 

program including transportation, lodging, meals and wages.  The amount expended will depend, 

in part, on the distance you must travel and the type of accommodation you choose.  The estimate 

provided contemplates the training of one to two people for 48 to 65 hours, estimated to last about 

10 days, based on 11 days hotel at $100 per day, $50 per day for food, excluding all other expenses.  

At your request and our agreement, we may provide the training at or near your Store.  We will 

charge you for our traveling, lodging and per diem expenses, which must be paid after on-site 

training has been completed. 

 

2. The rent estimates contemplate one month rent plus a lease security deposit of an equal amount, 

and is based on rent expenses in the Los Angeles, California area.  The actual rent may vary 

significantly.  Rent expense for a facility from which to operate the Licensed Store will vary based 

on location, square footage, age and condition of the structure, lease arrangements and other such 

factors.  A typical Tapioca Express store will be approximately 1,200 square feet or approximately 

600 square feet if it is located within a food court.  A typical Tapioca Express kiosk will be 

approximately 100 square feet  to 600 square feet. 
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3. Utility companies may require you to place a deposit before installing telephone, gas, water, 

electricity and other utility services.  These deposits may be refundable in accordance with the 

agreements made with the utility companies. 

 

4. Leasehold Improvement refers to the estimated labor and material costs for the construction for 

tenant improvement for a new Tapioca Express Store.  The cost of construction and leasehold 

improvements depends upon the size and condition of the premises, the local cost of contract work 

and the layout and location of the store.  Our estimate includes the cost of reasonable renovation or 

leasehold improvements, and may be less if the lessor provides a construction allowance to lessee.  

Leasehold improvement costs may also vary depending on the store location.  The costs may be 

higher in certain geographic areas.  Our estimate does not include any tenant improvement 

allowance you may negotiate. 

 

5. Equipment includes point of sale cash register, water purifying systems, coffee machine, web-based 

camera monitoring systems, kitchen and bar equipment (for examples, 3-compartment sink, kitchen 

freezer, ice maker, refrigerator, ranges, stove, range table, mop sink, exhaustion fan, prep sink).  

This estimate also includes costs for multiple lager machines such as a 3M water filtration system 

and filter, at least 2 BUNN Tea brewers, an Ergo coffee machine, and Tapioca Express’s Fructose 

machine. Additional items may be necessary.  You may purchase or lease approved brands and 

models from approved suppliers.  You must purchase water purifying systems from us or our 

approved suppliers.  We may ask you to purchase or install the equipment at different stages to be 

determined by us.  The cost of the equipment will depend on financing terms available, the size of 

the facility, brands purchased and other factors. The Equipment cost includes the mandatory 

equipment purchase from Franchisor of $3,000. 

 

6. Furniture & Fixture include tables, chairs, lighting fixture, and wall decorations to be used in the 

customer area of the store. 

 

7. The insurance includes comprehensive business liability, worker’s liability, and other insurance as 

applicable law, your landlord and we may require.  Our estimate reflects the annual premium. 

 

8. Grand opening marketing materials include Drink to-go menu, in-store light box logo, business and 

loyalty cards, poster display stand, wall posters, “Coming Soon” and “Grand Opening” banners, 

direct mailing, and menu boards.  We may periodically adjust and revise these items. 

 

9. This estimate includes health department license, food and handling certificate, and business 

license fees.  The amount of the license fees vary by jurisdiction. 

 

10. Additional Funds are the minimum recommended levels to cover operating expenses, including 

employee’s salaries and payroll costs, for your first three months of operation, but we have not 

included an estimate of any revenue that the Licensed Store may generate in this three month 

period.  We do not include the salary for the store manager, based on the assumption that you will 

manage the store.  Additional working capital may be needed if sales are low or fixed costs are 

high.  We have prepared these estimates based on our experience in operating a franchising Tapioca 

Express Stores since 1999 

 

11. The professional fees are for the services of experienced professionals such as attorney, accountant, 

and/or financial advisor.  

 

12. You will incur this charge only if you choose to operate a Tapioca Express beverage and food store 

in a Wal-Mart Store. 
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ITEM 8:  RESTRICTIONS ON SOURCES OF PRODUCTS AND SERVICES 

 

Purchases of Tapioca Express Products and Other Items 

 

 We consider the reputation, good will, high standards, and uniformity of Tapioca Express Stores to 

be of critical importance to the overall success of Tapioca Express Stores and our System.  To maintain this 

uniformity and our standards, there are equipment and products that you must purchase from either us or 

our designated suppliers or in accordance with our specifications and guidelines.  Almost all of the 

equipment, fixtures, supplies, inventory, and signs for use or sale in your Licensed Store must meet our 

specifications.   

 

 You must purchase Food Containers from us. Food Containers currently means all cups, snack bags 

and bento boxes to be sold in the Licensed Store. We are the only approved supplier of Food containers.  

Additionally, to maintain the high quality and uniformity of the standards, you must purchase certain 

equipment, products, and ingredients for the preparation of certain food items from us. We are the only 

approved supplier for these equipment, products, and ingredients for the preparation of certain food. 

 

 The recipes, formulation, and specifications of all Tapioca Express Products are trade secrets 

belonging exclusively to us.  To meet our standards, you must purchase certain equipment, products, and 

ingredients for the preparation of certain Tapioca Express Products from us as specified in the Confidential 

Operations Manual.  In addition, we may require that you purchase all soft goods, such as napkins, paper 

cups, boxes, and similar items which are part of the Tapioca Express System and which utilize the 

Trademarks, from us or a supplier we designate.  There are no purchasing or distribution cooperatives for 

the System in which you must participate, but we reserve the right to form cooperatives in the future. 

 

We are an approved supplier of most items and we reserve the right to designate our Affiliate as an approved 

supplier and to make a profit from the sale of supplies to you. 

 

 The following officers listed in Item 2 have an ownership interest in us:  Cheng-Wei Lin.  None of 

our officers has an ownership interest in any other approved supplier. 

 

 We estimate that the purchase of the inventory from us as described in this paragraph will represent 

approximately 75% to 90% of your total estimated purchases and leases of goods and services in 

establishing your Licensed Store and approximately 50% to 65% of your total estimated purchases and 

leases of goods and services in operating your Licensed Store. 

 

 For any products we sell directly to you, we reserve the right to earn a profit from these 

sales.  During our fiscal year ended May 31, 2022 we had total revenue of $2,103,979, of which $1,714,129 

(or 82%) was from sales of products to our franchisees. 

 

 We are entitled to the benefit of all discounts, volume rebates, administration fees, commissions, 

advertising allowance or other advantages which we may obtain from any person supplying products or 

services to you, us and other franchisees.  This revenue will be used for software modification, product 

research, warranty negotiation, and our general operations.  During our fiscal year ended May 31, 2022, we 

had total revenue of $2,103,979, of which $0.00 (or 0%) was from rebates or other payments made to us by 

approved suppliers based on their sales to Tapioca Express Stores. 

 

 As we determine consumer preferences and trends in the marketplace or develop new marketing 

techniques, products, and services, we anticipate that we will formulate and modify our standards and 
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specifications and our approved suppliers as we consider appropriate and necessary, and we will notify you 

of these developments in writing, including through amendments to our confidential Operations Manual, 

newsletters, other bulletins and/or e-mail. 

 

 We will not approve any other sources to manufacture or supply Food Containers and the specified 

ingredients for Tapioca Express Products.  While we do require that you purchase certain supplies and 

materials from us, we do not provide or withhold material benefits to you based on whether or not you 

purchase through the sources we designate, except that purchases of unapproved products or from 

unapproved vendors in violation of the Franchise Agreement will entitle us, among other things, to 

terminate your Franchise Agreement.  

 

 If you wish to purchase unapproved products (except for Proprietary Products) or Store Items from 

other than approved suppliers, you must submit to us a written request to approve the proposed product or 

supplier, together with the evidence of conformity with our specifications as we reasonably specify.  We 

will have the right to require that our representatives be permitted to inspect the supplier’s facilities and 

that samples from the supplier be delivered for evaluation and testing either to us or to an independent 

testing facility designated by us.  You may be required pay a charge, not to exceed the reasonable cost of 

the evaluation and testing.  We will use our best efforts to complete our review within 3 months.  If we do 

not give our written approval within this 3 month period, we will be deemed to have disapproved the 

proposed new supplier.  We may occasionally revoke our approval of particular Products, Stores Items or 

suppliers if we determine, in our sole discretion, that the Products or suppliers no longer meet our standards. 

The way we evaluate our suppliers does not only rely on cost but also whether they demonstrate the ability 

to meet our standards and specification and whether they possess adequate quality controls and capacity to 

supply your needs promptly, reliably and credibility. We grant and revoke approval of suppliers through 

notice to our suppliers and franchisees. Upon receipt of written notice of revocation, you must stop selling 

any disapproved product and/or stop purchasing from any disapproved supplier.    We will provide our 

notices of approval of a new Product or supplier, or revocation of an existing Product or supplier, to you in 

writing (including e-mail). We are not required to make available to you or any supplier the criteria for 

product or supplier approval that we deem confidential. 

 

 Before you open the Licensed Store for business, you must obtain the insurance coverage for the 

Licensed Store that is required by the terms of your lease and applicable law, and that we specify in the 

Manual or otherwise in writing.  Your insurance coverage must be maintained during the term of the 

Franchise Agreement and must be obtained from a responsible, duly licensed carrier or carriers acceptable 

to us and having a rating of at least “A” with Best’s Insurance Guide.  All insurance must be on an 

“occurrence” basis.  Currently you must maintain the following insurance:  (1) casual insurance (including 

all of your goods, fixtures, furniture, equipment, and other personal property located on the Licensed Store) 

at 100% of the full replacement cost; (2) liability insurance insuring against all liability resulting from 

damage, injury, or death occurring to persons or property in or about the Licensed Store premises (including 

products liability insurance and employer liability insurance) with limits of not less than $2,000,000 for one 

person injured, $2,000,000 for any one accident, and $2,000,000 for property damage; (3) workers 

compensation as required by state law where your Licensed Store is located; (4) any insurance required by 

the terms of your lease; and (5) any insurance we may require in the future. 

 

 All insurance policies, except for workers’ compensation, shall name us, our affiliates and the 

officers, directors, shareholders, partners, agents, representatives, independent contractors, servants and 

employees of each of them, as additional named insureds.  Also, all insurance policies shall expressly 

provide that not less than 30 days’ prior written notice shall be given to us in the event of a material 

alteration to or cancellation of the policies, and that no modification will be effective unless approved in 

writing by us.  You must provide us with a certificate of insurance showing that you have obtained the 
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required policies not later than 10 days before your Licensed Store opens and upon each policy’s renewal.  

At our request, you must provide us with full copies of each policy.  We have the right to require that you 

obtain from your insurance company a report of claims made and reserves set against your insurance.  We 

reserve the right to change our insurance requirements during the term of your Franchise Agreement, 

including the types of coverage and the amounts of coverage, and you must comply with those changes.  If 

you do not obtain any insurance as required, we have the right (but not the obligation) to purchase insurance 

on your behalf and you must reimburse our costs related to this purchase. 

 

If your Store is located within a Wal-Mart store, the Master Lease and Appendix-2 to the Master 

Lease may have different requirements for your insurance.  In addition, if your Restaurant is located within 

a Wal-Mart store, your insurance policies must name Wal-Mart Stores, Inc. as an additional insured, in 

addition to us. 

 

ITEM 9:  FRANCHISEE’S OBLIGATIONS 

 

 This table lists your principal obligations under the franchise and other agreements.  It will 

help you find more detailed information about your obligations in these agreements and in other 

items of this disclosure document. 

 

Obligation Section in Franchise 

Agreement 

Disclosure Document 

Item 

a.  Site selection and acquisition/ 

lease 

§§2, 3.1 and 3.2 Item 11 

b.  Pre-opening purchases/leases §§3.1 and 3.2 Items 6, 7, and 8 

c.  Site development and other pre-

opening requirements 

§§3.1 and 3.2 Items 7 and 11 

d.  Initial and ongoing training §3.3 Items 6, 7, and 11 

e.  Opening §§ 2.5(b), 3.1, and 3.5 Item 11 

f.  Fees §§ 2, 3, 4, 5, 6, 9, 10, and 

11 

Items 5, 6, 7, 11, and 17 

g.  Compliance with standards and 

policies/operating manual 

§§2, 3, 5, 6, and 7 Items 8, and 11 

h.  Trademarks and proprietary 

information 

§§ 7, 9, and 10 Items 13, and 14 

i.  Restrictions on products/ 

services offered 

§§ 2, 5, and 7 Item 16 

j.  Warranty and customers service 

requirement 

Not applicable Item 11 

k.  Territorial development and 

sales quotas 

Not applicable Item 12 

l.  Ongoing products/service 

purchases 

§§3.2, and 5 Item 8 

m.  Maintenance, appearance and 

remodeling requirements 

§§3.2, and 5.1, Item 11 

n.  Insurance §5 Items 6 and 8 
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Obligation Section in Franchise 

Agreement 

Disclosure Document 

Item 

o.  Advertising §§ 3, 5, and 6 Items 6, 7, and 11 

p.  Indemnification §§ 2, and 13 Item 6 

q.  Owner’s participation/ 

    management/staffing 

§§3, and 5 Items 11 and 15 

r.  Records/reports §5 Item 6 

s.  Inspections/audits §5 Items 6 and 11 

t.  Transfer §§9, and 10 Item 17 

u.  Renewal §2 Item 17 

v.  Post-termination obligations §§4, 5, and 7 Item 17 

w.  Non-competition covenants §§8, and 11 Item 17 

x.  Dispute resolution §14 Item 17 

y.  Liquidated damages §11.7 Item 6 

z.  Guaranty Attachment 6 Item 15 

 
 

Obligation 
Section in Wal-Mart 

Master Lease or Sublease 

Disclosure 

Document item 

a. Site selection and 

acquisition/lease 

Master Lease – Section 1.4 and Attachment 

A; 

Sublease – Section 6 

Items 8 and 11 

b. Pre-opening purchases/leases Not applicable Items 5, 6, 7, 8 and 

11 

c. Site development and other 

pre-opening requirements 

Master Lease – Section 2.4 Items 1, 7, 8 and 11 

d. Initial and ongoing training Not applicable Items 6, 7 and 11 

e. Opening Master Lease – Section 2.4 Items 7 and 11 

f. Fees Master Lease – Sections 2.4, 4.1, 4.3, 6.11, 

7.2, 10.5, 17.3, 17.4, Appendix 1 and 

Attachment A 

Sublease – Section 9 

Items 5 and 6 

g. Compliance with standards 

and policies/Manuals 

Not applicable Items 8, 11, 14 and 

16 

h. Trademarks and proprietary 

information 

Master Lease – Section 6.4 Items 11, 13 and 14 

i. Restrictions on 

products/services offered 

Master Lease – Appendix 1 Items 8 and 16 
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Obligation 
Section in Wal-Mart 

Master Lease or Sublease 

Disclosure 

Document item 

j. Warranty and customer 

service requirements 

Master Lease – Section 6.5 Item 16 

k. Territorial development and 

sales quotas 

Not applicable Item 12 

l. Ongoing product/service 

purchases 

Not applicable Items 8, 11 and 16 

m. Maintenance, appearance and 

remodeling requirements 

Master Lease – Section 6.2, Article 7 Item 8 

n. Insurance Master Lease – Article 14 

Sublease – Section 13 

Items 7 and 8 

o. Advertising Master Lease – Section 6.8 Items 6, 8 and 11 

p. Indemnification Master Lease – Article 13 Item 6 

q. Owner’s participation/ 

management/staffing 

Not applicable Items 1, 11 and 15 

r. Records and reports Master Lease – Appendix 1 Item 11 

s. Inspections and audits Master Lease – Appendix 1 Items 6 and 11 

t. Transfer Master Lease – Article 10 Items 6, 12 and 17 

u. Renewal or extension of 

rights 

Master Lease – Section 3.5 and Attachment 

A 

Sublease – Section 4 

Items 6, 12 and 17 

v. Post-termination obligations Not applicable Item 17 

w. Non-competition covenants Not applicable Item 17 

x. Dispute resolution Master Lease – Section 19.12 

Sublease – Section 14 

Item 17 

y. Liquidated damages Master Lease – Section 2.4 Item 6 

 

ITEM 10:  FINANCING 

 

 We do not offer any direct or indirect financing to you.  We do not guarantee your note, lease or 

obligations. 

 

ITEM 11 :  FRANCHISOR’S ASSISTANCE, ADVERTISING, COMPUTER SYSTEMS, AND 

TRAINING 

 

 Except as listed below, Tapioca Express, Inc. is not required to provide you with any 

assistance. 
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Pre-Opening Obligation: 

 

 Site Selection: 

 

 We generally do not own the premises for the stores and lease them to franchisees.  If you request, 

we will assist you in locating a site for your Licensed Store.  When you sign your Franchise Agreement, if 

we have not already approved a site for your proposed store, we will approve a general area in which you 

can search for a location.  You alone must locate and evaluate prospective sites for a store within the general 

area we designate and submit to us any information we require for us to evaluate the proposed site.  You 

must present us with the information we require to evaluate the site not later than 30 days after you sign the 

Franchise Agreement.  We will approve or disapprove your site selection within 20 days from your request 

for approval. If we cannot agree on a proposed site, we may elect to terminate the Franchise Agreement 

and keep the entire initial franchise fee    You must reimburse the expenses we incur related to our evaluation 

of your proposed site, including travel, lodging and meals expenses.  (Franchise Agreement (“FA”), §3.1, 

3.2). You must open your store within 120 days from the time we both sign the Franchise Agreement unless 

we extend the time in writing.  (FA §2.5(b)). You are responsible for selecting the site for your franchised 

business. 

 

 In evaluating the site, we consider many factors such as general location, traffic pattern, parking 

availability, size of the site in relation to the environment, visibility and other physical characters of the 

proposed site.  (FA §3.2) 

 

We do not provide assistance with conforming the site to local ordinances and building codes, 

obtaining the permits and licenses for the construction and operation of the Restaurant, completing 

construction or remodeling, hiring and training your employees. 

 

We estimate that the time from the signing of the Franchise Agreement to the commencement of 

operations of the Restaurant will be approximately 120 days.  This time may be shorter or longer depending 

on the time necessary to obtain an accepted site, to obtain financing, to obtain the permits and licenses for 

the construction and operation of the store, to complete construction or remodeling as it may be affected by 

weather conditions, shortages, delivery schedules and other similar factors, to complete the interior and 

exterior of the store, including decorating, purchasing and installing fixtures, equipment and signs, and to 

complete preparation for operating the store, including purchasing inventory and supplies.  You must open 

the store and begin business within 120 days after signing the Franchise Agreement, unless You obtain a 

written extension of this time period from Us.  If You do not obtain a site that We approve, and construct 

the Store within the time periods required in Section 2.5 of the Franchise Agreement, we may terminate the 

Franchise Agreement 

 

 

 

 Site Plan 

 

 We will provide you with standardized recommended floor plans and equipment layout plans.  (FA 

§3.2)  We will also provide you with information regarding the sources and requirements of signs, 

equipment, fixtures, furnishings, improvements, supplies, and other products and services for the operation 

of typical Tapioca Express Stores.  (FA§ 3.2) 

 

 Training Program: 

 

 We will provide an initial training program for you and your initial store manager (if different from 

you) for the fixed costs of $3,000 for the store and $2,000 for the kiosk.  The training is at our training 
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facility at 1908 Central Avenue, S. El Monte, California, a Tapioca Express store at 228 W. Valley 

Boulevard, #105, Alhambra, California, and/or other facility in the vicinity of our above location.  The 

training course takes 48-66 hours and lasts about 10 days.  We anticipate that the training will provide a 

combination of classroom, on-the-job training, reviewing, and testing.  Training materials are distributed at 

various times during the training course.  The training will be supervised by Cheng-Wei Lin, who has at 

least 14 years of experience relevant to the subjects being taught and with us. 

 

Initial training programs will be offered at various times during the year depending on the number 

of new franchisees entering the System, replacement operating principals and general managers and other 

personnel needing training, and the timing of the scheduled openings of Tapioca Express Stores generally.  

It is anticipated that the initial training program will be offered five or six times a year. 

 

 In addition to the training fee, you must pay all expenses you and your trainees incur while attending 

our training program, including travel, lodging, meals and applicable wages. 

 

 You, your store manager, or the persons who attend the training on your behalf must successfully 

complete the training program. This training must be completed 30 days prior to the opening of the store. 

If the trainee(s) does not complete the training program successfully, we may terminate the Franchise 

Agreement.  We may at our discretion choose whether to allow you to repeat the training program.  If we 

permit you to repeat the training program, you must pay the training fee again and all of the expenses you 

incur.  (FA §2.5) 

 

 We may periodically offer additional training programs to you covering various subjects within the 

greater Los Angeles area.  Fees ranging from $200-$500 per program may be charged to cover our costs 

and administrative overhead.  (FA § 3.3)  We may designate that attendance at these training programs is 

mandatory for you and/or your store manager.  In addition to the training fee, you must pay all expenses 

you and your trainees incur while attending additional training programs, including travel, lodging, meals 

and applicable wages. 

 

 Our instructional materials include our Operations Manual, point of sale training manual, and any 

other materials that we deem beneficial in the training process.  The pre-opening training program outline 

is as follows: 

 

TRAINING PROGRAM FOR STORE 

 

SUBJECT HOURS OF 

CLASSROM 

TRAINING 

HOURS OF 

ON-THE-JOB 

TRAINING 

LOCATION 

 

Corporate & Training Overview, 

Franchising, Marketing, Store environment 

introduction 

6-8  Classroom in El 

Monte, California 

Front counter operation I  6-8 Store 

Front counter operation II  6-8 Store 

Kitchen operation I  6-8 Store 

Kitchen operation II  6-8 Store 

Kitchen operation III  6-8 Store 

Store opening procedures  2-3 Store 

Store closing procedures  2-3 Store 

POS Training 2-4  Classroom in El 

Monte, California 
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SUBJECT HOURS OF 

CLASSROM 

TRAINING 

HOURS OF 

ON-THE-JOB 

TRAINING 

LOCATION 

 

Store management & operations, equipment 

maintenance, food safety & handling, 

Inventory control & product ordering 

procedures, customer service training, and 

testing 

6-8  Classroom in El 

Monte, California 

 

 

TRAINING PROGRAM FOR KIOSK 

 

SUBJECT HOURS OF 

CLASSROM 

TRAINING 

HOURS OF 

ON-THE-JOB 

TRAINING 

LOCATION 

 

Corporate & Training Overview, 

Franchising, Marketing, Store environment 

introduction 

6-8  Classroom in El 

Monte, California 

Front counter operation I  6-8 Store 

Front counter operation II  6-8 Store 

Store opening procedures  2-3 Store 

Store closing procedures  2-3 Store 

POS Training 2-4  Classroom in El 

Monte, California 

Store management & operations, equipment 

maintenance, food safety & handling, 

Inventory control & product ordering 

procedures, customer service training, and 

testing 

6-8  Classroom in El 

Monte, California 

 

 

 Note: We reserve the right to continually refine and modify the training course and materials.  We 

will provide grand opening assistance at the Licensed Store for three days at six hours per day.  On-the-Job 

Training is provided at a franchise store or a company-owned store or facility located in Los Angeles 

County, California before the opening of your Licensed Store. 

 

 In addition to the initial training program and any additional on-site assistance or training you 

request, as described above, we offer refresher training programs and two day transfer management training 

for purchaser who were employees or managers at a Licensed Store. Purchasers are required to attend a two 

day management course costing $600. Purchasers are required to take product making hands-on test, if they 

fail to pass this test, they are required to attend the 10 days training program at regular training cost of 

$3000. 

 

 We may choose to hold a meeting of our franchisees to discuss updates to product offerings, 

marketing and promotion, to provide training, or for other matters.  We may designate that attendance at 

the franchisee meeting is mandatory for you and/or your store manager.  We will designate the location for 

the meeting, which will be held no more frequently than annually and in Los Angeles County, California, 

but we will not designate an unreasonably expensive location.  We do not anticipate charging a fee for the 

franchisee meeting, but you must pay the out-of-pocket expenses your attendees incur while at the meeting, 

including travel, lodging, meals and applicable wages. 
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 Confidential Operations Manual: 

 

 We will loan you a copy of our Operation Manual for your Licensed Store during the term of your 

Franchise Agreement.  Our Operation Manual contains mandatory and suggested specifications, standards, 

and procedures.  This manual is confidential and remains our property.  TEI will periodically modify this 

manual, which may result in additional financial burdens on you.  The table of contents of the Operation 

Manual is attached to this Disclosure Document as Exhibit C.  Our Operation Manual includes 

approximately 112 pages. 

 

Post-Opening Obligation: 

 

 During the operation of your Licensed Store, we will have the following obligations to you: 

 

 Products and Services 

 

 Since you must purchase certain products from us, we will make them available for your purchase.  

But we will not be liable to you if the products become unavailable to us.  At your request, we will provide 

you with information about the sources and requirements of other products and services that you will not 

purchase from us.  (FA § 5) 

 

 Operating Assistance 

 

 1. Furnish you guidance and operating assistance, at your reasonable request and our 

discretion, about: (1) methods, standards, specifications, and general operating procedures utilized by 

Tapioca Express stores, (2) purchasing approved equipment, fixtures, furnishings, signs, products, and 

supplies, (3) developing local advertising and promotional programs, and (4) providing employee training.  

We may furnish this guidance and assistance in the form of references to the Operational Manual, bulletins 

and other written materials, telephone consultation, bulletin, and electronic computer messages.   You will 

be required to pay for our representative’s travel, meals and living expenses while they are on-site at your 

Franchised Business for opening training. (FA §3.5) 

 

 2. Conduct inspections of your Licensed Store as we deem necessary.  (FA §5.5) 

 

 3. Provide training for any replacement store manager.  (FA §3.3) 

 

 Advertising Program: 

  

 Under the Franchise Agreement, you must pay a Marketing Fee into a marketing fund (“Marketing 

Fund”).  The Marketing Fee is presently set at one half percent (0.5%) of your Net Sales per month or $100 

per month, whichever is higher.  We may choose at any time to increase the Marketing Fee.  You must pay 

the Marketing Fee with your Continuing Royalty.  We deposit the Marketing Fee in a bank, commercial 

account or savings account.  All company-owned Stores, if any, must pay into the Marketing Fund on the 

same basis as all franchised stores.  We will prepare, and furnish to you upon written request, an annual, 

unaudited statement of funds collected and costs incurred. 

 

 We administer the Marketing Fund in our sole discretion.  We may use the Marketing Fund to 

create, produce and place advertising, in-store signs, in-store promotion, commercial advertising, agency 

costs and commissions, to create and produce video, audio and written advertisements, to administer multi-

regional advertising programs, including direct mail and other media advertising.  We may also use the 

Marketing Fund to employ advertising agencies and in-house staff assistance, to support public relations, 
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market research and other advertising and marketing activities. We undertake no obligation to ensure that 

expenditures by the Marketing Fund in or affecting any geographic area are proportionate or equivalent to 

the contributions to the Fund by the Stores operating in that geographic area or that any store will benefit 

directly or in proportion to its contribution to the Marketing Fund from the development of advertising and 

marketing materials or the placement of advertising.  Your failure to derive any such benefit will not serve 

as a basis for a reduction or elimination of your obligation to contribute to the Marketing Fund. We do not 

solicit new franchisees through the Marketing Fund. 

 

 We may reimburse ourselves or our affiliates from the Marketing Fund for administrative costs, 

salaries and overhead expenses related to the administration of the Marketing Fund and its marketing 

programs, including conducting market research, preparing marketing materials, and collecting and 

accounting for Marketing Fees.  In any fiscal year we may spend an amount greater or less than the 

aggregate contribution of all Tapioca Express Stores to the Marketing Fund in that year.  The Marketing 

Fund may borrow from third-party lenders to cover deficits or cause the Marketing Fund to invest any 

surplus for future use.  Any amounts that remain in the Marketing Fund at the end of each year will carry 

forward to be spent in the next year.  We do not guarantee that advertising expenditures from the Marketing 

Fund will benefit you or any other franchisee directly or indirectly.  We assume no other direct or indirect 

liability or obligation to you for collecting amounts due to any advertising account or for maintaining, 

directing or administering any advertising account.  (FA §6.1) 

 

 The Fund and its earnings will not other wise inure to our benefit except that nay resulting 

technology and intellectual property will be deemed our property. 

 

 During the fiscal year ended May 31, 2022, the Marketing Fund had expenditures as follows:  10% 

for production, 30% for media placement, 60% for administrative expenses.  

 

 Local Advertising: 

 

 If you purchase a franchise, we may require you to spend, on a quarterly basis, at least the same 

amount as the Marketing Fee in conducting your own advertising and sales promotion programs for your 

Store (the “Local Advertising Fee”).  All your advertising and promotion must be in a media and in a format 

that we approve, must be conducted in a dignified manner and must conform to the standards and 

requirements we specify.  You may not use any advertising or promotional plans or materials until you 

receive our written approval.  We will respond to your advertising approval request within 10 days from 

your request.  Within 30 days after our request, you must provide us with proof that you have met the local 

advertising requirement.  (FA §6.2)  We reserve the right to require you to include certain language in your 

local advertising materials, such as “Franchises Available” and our website address and telephone number.        

 

 

 We do not anticipate forming, or approving the formation of, any regional marketing cooperatives. 

 

Advisory Council: 

 

  We may, in our discretion, form an advisory council to work with us to improve the System, the 

products offered by Tapioca Express, advertising conducted by the Brand Development Fund, and any other 

matters that we deem appropriate.  If an advisory council is formed, it will act solely in an advisory capacity, 

and will not have decision making authority.  We will have the right to form, change, merge or dissolve 

any advisory council. 

 

 If formed, an advisory council will be comprised of our representatives and franchisee 

representatives.  The franchisee representatives may be chosen by us or elected by other franchisees in the 
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System.  If you participate on an advisory council, you will pay any expenses you incur related to your 

participation, such as travel and living expenses to attend council meetings. 

 

 

 Website / Intranet 

 

 We alone may establish, maintain, modify or discontinue all internet, worldwide web and electronic 

commerce activities pertaining to the System.  We may establish one or more websites accessible through 

one or more uniform resource locators (“URLs”) and, if we do, we may design and provide for the benefit 

of your Licensed Store a “click through” subpage at our website for the promotion of your Licensed Store.  

If we establish one or more websites or other modes of electronic commerce and if we provide a “click 

through” subpage at the website(s) for the promotion of your Licensed Store, you must routinely provide 

us with updated copy, photographs and news stories about your Licensed Store suitable for posting on your 

“click through” subpage.  We reserve the right to specify the content, frequency and procedure you must 

follow for updating your “click through” subpage. 

 

 Any websites or other modes of electric commerce that we establish or maintain may – in addition 

to advertising and promoting the products, programs or services available at Tapioca Express Stores – also 

be devoted in part to offering Tapioca Express franchises for sale and be used by us to exploit the electronic 

commerce rights which we alone reserve. 

 

 In addition to these activities, we may also establish an intranet through which downloads of 

operations and marketing materials, exchanges of franchisee e-mail, System discussion forums and system-

wide communications (among other activities) can be done.  You may not maintain your own website; 

otherwise maintain a presence or advertise on the internet or any other mode of electronic commerce in 

connection with your Licensed Store; establish a link to any website we establish at or from any other 

website or page; or at any time establish any other website, electronic commerce presence or URL which 

in whole or in part incorporates the “Tapioca Express” name or any name confusingly similar to the 

Trademarks. 

 

 You are not permitted to promote your Licensed Store or use any of the Trademarks in any manner 

on any social or networking websites, such as Facebook, LinkedIn or Twitter, without our prior written 

consent.  We will control all social media initiatives.  You must comply with our System standards 

regarding the use of social media in your Licensed Store’s operation, including prohibitions on your and 

the Licensed Store’s employees posting or blogging comments about the Licensed Store or the System, 

other than on a website established or authorized by us (“social media” includes personal blogs, common 

social networks like Facebook and MySpace, professional networks like LinkedIn, live-blogging tools like 

Twitter, virtual worlds, file, audio and video-sharing sites, and other similar social networking or media 

sites or tools).  We will provide access to branded social media pages/handles/assets, and you must update 

these regularly.  We reserve the right to conduct collective/national campaigns via local social media on 

your behalf. You are required to provide us full access to your social media account. 

 

 We alone will be, and at all times will remain, the sole owner of the copyrights to all material which 

appears on any website we establish and maintain, including any and all material you may furnish to us for 

your “click through” subpage. 

 

Cash Register, Computer and Camera Equipment 

 

 You must purchase and maintain an electronic point of sale cash register system to record gross 

sales and transaction data (such as date, item, quantity, and price).  (FA §§5.1, 5.4)    
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 You must purchase a specific type of cash register integrated with a personal computer (“Cash 

Register System or Tablet”).  The Cash Register System consists of hard and soft wares.  You are required 

to use the POS provider designated by us. We currently use the Clover POS system however this can 

change. (We may change the provider based on business consideration in our reasonable discretion.)  This 

Cash Register System will be able to generate reports relating to profit and loss, sales, employee 

productivity, labor and food costs.  We estimate that the initial cost of the Cash Register System will be 

from $1,500 to $2,500.  We recommend, but do not require, that you have a maintenance contract for the 

Cash Register System.  You will also be required to pay Clover’s then current subscription fee.  Currently 

the subscription fee is $45 and will be made payable directly to Clover.  This fee is subject to increase by 

Clover at any time.. 

 

 We reserve the right to require you to obtain any upgrades and/or updates to the software/hardware 

to be used with the gift card and/or loyal card program. The Franchise Agreement does not limit our ability 

to require you to update and/or upgrade your software/hardware and point of sale system or the cost of any 

update and/or upgrade.  If we develop this program, all Tapioca Express stores must participate in it. 

 

 We reserve the right to integrate your Cash Register System with the camera and internet systems 

to allow us full, independent access to the data from your Cash Register System. There are no contractual 

limitations on our right to access this information. If we do this, we may retrieve, analyze, download and 

use the software and all data on it at any time.  We have the right to require that accounting, record-keeping 

and other business systems specified by us be used by you in operating and administering your Licensed 

Store business and that these systems be maintained in a uniform manner.  You must maintain an e-mail 

address and fax number.  You must check your e-mail and fax on a daily basis (except for weekends) and 

respond promptly to all e-mail, fax and other communications.  

  

 We reserve the right to require you to install and use a camera system meeting our standards and 

specifications.  The camera system will be able to continuously transmit images of your Licensed Store 

through the internet and make images available to you and us in real time.  If we require you to install a 

camera system, you must also install and maintain a high speed internet connection (such as DSL, cable 

modem or comparable connection) that will allow real time communications between you and us regarding 

the camera system.  We may later integrate your Cash Register System with the camera and internet 

systems. The estimated cost of  updating, upgrading or support contracts for the Cash Register System with 

the camera and internet systems can range from $2500 to $4000. 

 

 

 The camera system is not a substitute for your Store’s security device or system.  We recommend 

that you make other arrangements for the Store’s security. 

 

 

ITEM 12:  TERRITORY 

 

 You may only operate your Licensed Store at a particular location that we approve.  You may not 

operate your Licensed Store at any other site without our prior written consent.  If you have not selected a 

particular site for your proposed store when you sign your Franchise Agreement, we will designate a general 

geographic area to limit the area within which you may seek a location for your store.  Except for private 

catering events or offering samples of products at or directly in front of your Licensed Store, you may not 

offer for sale or sell the products or services of your Licensed Store or any materials, supplies, or inventory 

bearing the Trademarks at any site other than your Licensed Store without our prior written consent. If you 

do not yet have an Accepted Location at the signing of the Franchise Agreement, you will receive a non-

exclusive site search area listed in Attachment 2 instead.  
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 You may not relocate your Licensed Store without our prior written consent.  We will use our then-

current criteria to evaluate any new location you propose for the Licensed Store, if we permit you to relocate 

it.  We do not charge you a fee related to relocating the Licensed Store. 

 

 When we grant you a “Designated Territory” in the Franchise Agreement, we and our affiliates will 

not operate stores or grant franchises to others to operate Tapioca Express Stores or a similar or competitive 

business within the Designated Territory.  However, we may sell Tapioca Express Products anywhere, 

including within your Designated Territory, for festivals, cultural or trade exhibitions, or other public 

events.  There is no set formula for calculating the Designated Territory.  The minimum Designated 

Territory is a radius of 0.5 mile from the Licensed Store.  A margin of error of 1/10 of the radius in physical 

measurement is allowed. 

 

 You will not receive an exclusive territory.  You may face competition from other franchisees, from 

outlets that we own, or from other channels of distribution or competitive brands that we control. 

 

 

 We and our authorized affiliates retain the right to do the following: (1) sell and franchise and 

license others to sell Tapioca Express Products and other items and services under the Trademarks and 

other trademarks and service marks through Tapioca Express Stores on any terms and conditions and at any 

location outside your Designated Territory that we deem appropriate; (2) sell, market, and license and 

franchise others to sell, market any other products or services bearing the Trademarks through other 

channels of commerce such as grocery stores and retail outlets.  These activities may compete with you.   

 

 If any non-traditional site (such as mall food courts, airports, hospitals, cafeterias, commissaries, 

schools, hotels, office buildings and stadiums, arenas, ballparks, festivals, fairs, military bases and other 

mass gathering locations or events) is located within the physical boundaries of your Designated Territory, 

then the premises of this non-traditional site will not be included in your Designated Territory and you will 

have no rights to this non-traditional site.   

 

 If your Licensed Store is located at a non-traditional site, you will not receive an exclusive territory.  

You may face competition from other franchisees, from outlets that we own, or from other channels of 

distribution or competitive brands that we control. 

 

 There are no minimum sales quotas, market penetration or other contingency you must meet to 

maintain your Designated Territory. 

 

 You may sell Tapioca Express Products and related merchandise to retail customers and 

prospective retail customers who live anywhere but who choose to shop in your Store.  You may not engage 

in any promotional activities or sell our proprietary products or similar products or services, whether 

directly or indirectly, through or on the Internet, the World Wide Web, or any other similar proprietary or 

common carrier electronic delivery system (collectively, the “Electronic Media”); through catalogs or other 

mail order devices sent or directed to customers or prospective customers located anywhere; or by telecopy 

or other telephonic or electronic communications, including toll-free numbers, directed to or received from 

customers or prospective customers located anywhere.  While you may place advertisements in printed 

media and on television and radio that are targeted to customers and prospective customers located within 

your Designated Territory, and you will not be deemed to be in violation of the Franchise Agreement if 

those advertisements, because of the natural circulation of the printed media or reach of television and radio, 

are viewed by prospective customers outside of your Designated Territory, you may not make any sales or 

deliver any products to customers located outside of your Designated Territory, unless the customer is 

located in an area where there is not another Tapioca Express Store in operation.  You have no options, 
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rights of first refusal, or similar rights to acquire additional franchises.  You may not sell our products to 

any business or other customer at wholesale. 

 

 We and our affiliates may sell products under the Trademarks within and outside your Designated 

Territory through any method of distribution other than a dedicated Tapioca Express Store, including sales 

through channels of distribution such as the Internet, catalog sales, telemarketing or other direct marketing 

sales (together, “alternative distribution channels”).  You may not use alternative distribution channels to 

make sales outside or inside your Designated Territory.  We or our affiliates will fulfill any orders placed 

through our website for merchandise and you will not receive any portion of the revenue from these orders, 

even if the order is placed by or delivered to an address within your Designated Territory. 

 

 We have not yet established other franchises or company-owned outlets or another distribution 

channel selling or leasing similar products or services under a different trademark.  We describe earlier in 

this Item 12 what we may do anywhere and at any time. 

 

 Neither we nor any parent or affiliate has established, or presently intends to establish, other 

franchised or company-owned Stores which sell our proprietary products or services under a different trade 

name or trademark, but we reserve the right to do so in the future, without first obtaining your consent. 

 

 

ITEM 13:  TRADEMARKS 

 

 Under the Franchise Agreement, we license you to use our Trademarks in the operation of your 

Licensed Store.  At this time, we have registered the following trademarks, which are registered on the 

Principal Register of the United States Patent and Trademark Office (“USPTO”): 

 

Mark Serial Number 
Registration 

Date 
Registration No. 

Tapioca Express 

(logo) 

85560927 4/30/2013 4,326,896 

Tapioca Express 

(word mark) 

85560872 12/3/2013 4442188 

Snow Bubble 

(word mark) 

85814203 11/4/2014 4630644 

Tapex 

(word mark) 

87523712 1/30/2018 5391677 

 

 There are no currently effective material determination of the USPTO, the Trademark Trial and 

Appeal Board, the Trademark Administrator of any state or any court, nor is there any pending litigation, 

infringement, opposition, or cancellation proceeding involving the above trademarks.  There are no 

agreements in effect that are material to the franchise. 

 



 

26 
Tapioca Express FDD 2023 B 

We have filed all required affidavits.  No registrations have been required to e renewed as of the 

date of this disclosure document; however, we have filed with the United States Patent and Trademark 

Office as required maintenance for the above Marks. 

 

 If you adopt a corporate, partnership name, or business fictitious name, you may not use any of our 

trademarks, or any variation, abbreviation or words confusingly similar to the above trademarks and other 

trademarks.  If local laws or ordinances require that you file an affidavit of doing business under an assumed 

name or otherwise make a filing indicating that “Tapioca Express” is being used as a fictitious or assumed 

name, you must include in the filing or application for use that your use of the “Tapioca Express” name is 

made “as a franchisee of Tapioca Express, Inc., South El Monte, California.” 

 

 We have the right, but not the obligation, to protect you against claims of infringement or unfair 

competition arising out of your use of our trademarks.  You must notify us of any infringements of the 

trademarks or limitations of use which come to your attention.  We will have sole discretion in deciding 

what action, if any, should be taken and the sole right to control any litigation or administrative proceedings.  

You must cooperate with us in the prosecution of any action to prevent infringement, imitation, illegal use 

or misuse of our trademarks.  You also agree to be named as a party in any action if we deem it necessary.  

We are not required to defend you from any claims against your use of our trademarks.  If we choose to 

defend you, you will fully cooperate with us in our defense.  If we do so, we will pay for the costs of the 

defense unless you elect to proceed through counsel of your own choice. 

 

 If we modify or discontinue the use of our trademarks, or any of them, you must also modify or 

discontinue use.  You will bear the expenses of making these changes.  We have no obligation to reimburse 

you for any expense resulting from these changes. 

 

 Upon termination or expiration of the Franchise Agreement, your right to use our trademarks shall 

terminate and you will not then identify yourself as a Tapioca Express franchisee or publicly identify 

yourself, or any business entity you are then associated with, as a former Tapioca Express franchisee, or 

use any of our Confidential Information or trade secrets. 

 

 There are no infringing uses known to us which could materially affect your use of our trademarks, 

trade names, logotypes, or other commercial symbols in any state. 

 

 

ITEM 14:  PATENTS, COPYRIGHTS, AND PROPRIETARY INFORMATION 

 

 We do not own patents that are material in connection with the franchised business.  We claim 

common law copyright and proprietary rights in Confidential Information, operation manual, and other 

materials made available to you.  These manuals and other materials contain proprietary information and 

trade secrets and are loaned to you only for use in the operation of your Licensed Store.  The Franchise 

Agreement grants you the right to use the material for the term of the franchise and obligates you to operate 

the store in accordance with the format and operating system set forth in the manuals.  You may not divulge 

any trade secrets or reproduce or exhibit any portion of the manuals or other materials to any person other 

than to your employees and then only as necessary to operate your store in accordance with the Franchise 

Agreement. 

 

 Upon termination or expiration of your Franchise Agreement, you must immediately return to us 

your manuals and all other materials containing our trade secrets and Confidential Information.   

 

 By providing or disclosing a recipe to us, you assign and transfer to us all rights, title, and interest 

you have in the disclosed recipe.  The disclosed recipe shall become our sole property, subject to the non-
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disclosure and confidentiality provisions of the Franchise Agreement.  In providing or disclosing a recipe 

to us, you represent and warrant that you are not revealing or using any protected trade secrets belonging 

to a third party. 

 

 

ITEM 15:  OBLIGATION TO PARTICIPATE IN THE ACTUAL  

OPERATION OF THE FRANCHISE BUSINESS 

 

 Although not specifically obligated to do so by the Franchise Agreement, we recommend that you 

participate personally in the direct operation of the Licensed Store.  Your Licensed Store must at all times 

be under the supervision of a full time “on premises” manager.  The manager need not have an ownership 

interest in you or the franchise.  The manager of your Licensed Store must complete all phases of our 

training program to our satisfaction and must participate in all other activities required to open your 

Licensed Store.  All replacement managers must satisfactorily complete all phases of our training program.  

You must replace any manager who we determine, in our sole discretion, is not qualified to manage a 

Tapioca Express store. 

 

 If you are an entity, each individual or person owning 10% or more interest in the entity must sign 

a spousal guaranty agreement (see Attachment 3 of the Franchise Agreement ) personally assuming, 

agreeing, and guaranteeing your obligations under the Franchise Agreement. 

 

 You and each manager of the Licensed Store must sign a confidentiality agreement in our favor as 

a condition of employment as store manager.  In addition, we may require each manager of a Tapioca Store 

to agree to the non-competition covenants described in item 17q & r of this Disclosure Document. 

 

 You and each other Restricted Person will be bound by the non-competition covenants described 

in item 17q. and item 17r. of this Disclosure Document.  A Restricted Person includes you, your owners 

parents, spouses, natural and adopted children, and siblings of any of you and your owners. 

 

 If your Restaurant will be located within a Wal-Mart store, the employees you hire may be subject 

to Wal-Mart’s conditions for employment.  Wal-Mart’s conditions of employment are subject to local and 

federal labor laws.  In order to open a restaurant within Wal-Mart, they require your lease to comply with 

their standards which includes Employment practices liability insurance.   

 

 

 

ITEM 16:  RESTRICTIONS ON WHAT THE FRANCHISEE MAY SELL 

 

 You must comply with high standards of services and products and agree to serve only menu items 

we have approved.  We reserve the right, at any time, to change the items you are permitted to sell from 

your Licensed Store, and you must comply with these changes upon our reasonable notices to you.  You 

must offer all products we authorize you to sell, but we are not obligated to authorize you to sell all available 

Tapioca Express Products that we may have. 

 

 Without our prior written consent, you may not offer or sell any Tapioca Express products or 

services at any site other than your Licensed Store.  You may only sell finished Tapioca Express products 

that have been approved for sale at your Licensed Store and only to retail customers.  You may not sell any 

Tapioca Express products, whether finished or unfinished, to any person or entity purchasing the products 

for resale.  In addition, you may not use your Licensed Store for any purpose other than the operation of a 

Tapioca Express store.  As such, you may not install any public telephones, juke boxes, vending machines, 

lottery ticket terminals, video games or any other games or machines without our written approval.  You 
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cannot sell products, services, or items that we have not approved.  We may require you to remove the 

unapproved products, services, or items.  If you fail to do so, we may declare you to be in default under the 

Franchise Agreement. 

 

 

ITEM 17:  RENEWAL, TERMINATION, TRANSFER, AND DISPUTE RESOLUTION 

 

THE FRANCHISE RELATIONSHIP 

 

 This table lists important provisions of the franchise and related agreements.  You should 

read these provisions in the agreements attached to this disclosure document. 

 

 

Provision 
Section in Franchise 

Agreement 
Summary 

a.  Length of the franchise term § 2.3 Three years 

b.  Renewal or extension of the 

term 

§ 2.3 If you are in good standing, and subject 

to contractual requirements you sign a 

successor agreement for an additional 

term of two years or five years unless we 

have determined, in our sole discretion, 

to withdraw from the geographical area 

where your outlet is located. 

c.  Requirements for franchisee 

to renew or extend 

§ 2.4 You must give written notice, not in 

default during the previous term, sign 

then-current franchise agreement and 

general release, and pay a fee 

 

You may be asked to sign a contract with 

materially different terms and conditions 

than your original contract, but the 

boundaries of your territory will remain 

the same, and the fees in the successor 

agreement will not be greater than the 

fees that we then impose on similarly 

situated franchisees with successor 

agreements. 

d.  Termination by franchisee None You may seek termination upon any 

grounds available by state law. 

e.  Termination by franchisor 

without cause 

Not applicable The Franchise Agreement will terminate 

upon your death or permanent disability 

and the Franchised Business must be 

transferred within six months to a 

replacement franchisee that we approve. 

f.  Termination by franchisor 

with cause 

§10 Each of your obligations under the 

Franchise Agreement is a material and 

essential obligation, the breach of which 

may result in termination 
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Provision 
Section in Franchise 

Agreement 
Summary 

g.  “Cause” defined - curable 

defaults 

§§10.1 ~ 10.  3 Depending on the seriousness of 

violation, we may give you up to 30 days 

to cure or terminate without the chance 

to cure. 

h.  “Cause” defined – non-

curable defaults 

§§10.1 ~ 10.  3 Defaults that cannot be cured include 

failure to satisfactorily complete initial 

training, abandonment, unauthorized 

transfer, competition with any Tapioca 

stores, and insolvency. 

i.  Franchisee’s obligations on 

termination/non-renewal 

§§ 5.5, 5.7, 8.1, 8.2, 

9.3(l), 11, 12, and 13.4. 

Pay amount due, cease operations or 

operating a similar business, stop using 

trademarks, Systems, confidential 

information, at our request deliver/sell 

your equipment, inventory, and fixture to 

us at fair market value, assign telephone 

and assign lease to us.  (see also “r” 

below) 

j.  Assignment of contract by 

Franchisor 

§ 9.1 We may assign Franchise Agreement 

without restrictions.  However, no 

assignment will be made except to an 

assignee who in good faith and judgment 

of the franchisor, is willing and 

financially able to assume the 

franchisor’s obligations under the 

franchise agreement.  

k.  “Transfer” by franchisee - 

defined 

§ 1.1(m) Transfer of Franchise Agreement or 

ownership 

l.  Franchisor approval of 

transfer by franchisee 

§§ 9.2, 9.3, and 9.4 We must approve all transfers.  Our 

consent will not be unreasonably 

withheld. 

m.  Conditions for franchisor 

approval of transfer 

§ 9.3 You are not in default and all payments 

are made.  Transferee qualifies and signs 

the franchise agreement.  You sign 

release and other agreement.  Payment of 

transfer fee 

n.  Franchisor’s right of first 

refusal to acquire franchisee’s 

business 

§ 9.5 We can match any offer and purchase 

your business.   

o.  Franchisor’s option to 

purchase franchisee’s business 

§ 12 We may purchase all or a portion of the 

assets of your Licensed Store upon 

termination or expiration of the 

Franchise Agreement. 
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Provision 
Section in Franchise 

Agreement 
Summary 

p.  Death or disability of 

franchisee 

§§ 9.6 The Franchise Agreement will terminate 

upon your death or permanent disability, 

and the Franchised Business must be 

transferred within six months to a 

replacement franchisee we approve 

q.  Non-competition covenants 

during the term of the franchise 

§§ 8, and 14.2 You and related persons cannot be 

involved in a competing business. 

r.  Non-competition covenants 

after the franchise is terminated 

or expires 

§§ 8, 9.3, 9.5, 11.4, and 

14.2 

You and related person may not be 

involved in a competing business within 

10 miles of any Tapioca Express store 

for two years. Subject to state law. 

s.  Modification of the 

agreement 

§§ 14.1, 14.2, 14.3, and 

14.12 

Modifications require mutual consent, 

subject to mandatory provision of law 

and changes in the Confidential 

Operations Manual. 

t.  Integration/merger clause § 14.20 Only the terms of the Franchise 

Agreement and other related agreements 

are binding (subject to state law).  Any 

representations or promises outside of 

the disclosure document and Franchise 

Agreement may not be enforceable. 

Notwithstanding the foregoing, nothing 

in this or any related agreement is 

intended to disclaim the express 

representations made in the Franchise 

Disclosure Document, its exhibits and 

amendments 

u.  Dispute resolution by 

arbitration or mediation 

§ 14.10 Except for certain claims, all disputes 

must be mediated and/or arbitrated 

(subject to state law). 

v.  Choice of forum § 14.10 Legal proceedings (subject to state law). 

w.  Choice of law § 14.11 California law applies. The forgoing 

choice of law should not be considered a 

waiver of any right conferred upon the 

franchisor or upon the franchisee by 

article 33 of the General Business law of 

the state of New York. (subject to state 

law).  

 

THE WAL-MART MASTER LEASE 

 

Provision Section in Master Lease Summary 

a. Term of the lease Article III, Attachment A 10 year initial term. 
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Provision Section in Master Lease Summary 

b. Renewal or extension of 

the term 

Article III, Attachment A Two additional 5-year terms 

c. Requirements for Tenant to 

renew or extend 

Section 3.5, Attachment A Give written notice; not be in default; 

sign new Attachment A 

d. Termination by Tenant  Section 7.3(B)(1), 

Section 17.9 

If the landlord must permanently 

relocate the Restaurant within the Wal-

Mart store, and Tenant believes that 

such relocation will materially impair its 

operations or if the new area is not of 

like size or configuration, Tenant may 

terminate the lease.  If landlord defaults 

and does not cure the default, Tenant 

may terminate the lease. You may seek 

termination upon any grounds available 

by state law. 

e. Termination by Landlord 

without cause 

Not Applicable Not Applicable 

f. Termination by Landlord 

with “cause” 

Article XVII Landlord may terminate on Tenant’s 

default.  

g. “Cause” defined – defaults 

which can be cured 

Section 17.1 10 days to cure payment defaults or 

breach of non-material covenant or 

obligation 

h. “Cause” defined – defaults 

which cannot be cured 

Section 17.1 Tenant’s insolvency; transfer of interest 

by operation of law; repeated defaults 

whether or not cured. 

i. Tenant’s obligations on 

termination/non-renewal 

Article XVII Cease operations and remove all 

fixtures; restore premises to “white box” 

condition or pay landlord’s fees.  Tenant 

remains liable for damages and expenses 

after termination 

j. Assignment of contract by 

Landlord 

Section 10.6 Landlord may transfer its rights without 

restriction.  

k. “Transfer” by Tenant – 

definition 

Section 10.1 Includes transfer, encumbrance or 

pledge of interest in the lease; transfer by 

operation of law; permit others to use the 

premises; transfer more than 50% of 

shares or unencumbered assets; transfer 

of shares effecting a change in control 

l. Landlord’s approval of 

transfer by Tenant 

Section 10.3 Landlord must consent and Tenant must 

meet conditions before transferring. 
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Provision Section in Master Lease Summary 

m. Conditions for Landlord’s 

approval of transfer 

Sections 10.3, 10.4 and 

10.5 

Request transfer in writing and provide 

all information required by landlord; 

payment of transfer premium 

n. Landlord’s right of first 

refusal to acquire your 

business 

Not applicable  

o. Landlord’s option to 

purchase Tenant’s business 

Not applicable  

p. Tenant’s death or disability Not applicable  

q. Non-competition 

covenants during the term 

of the franchise 

Not applicable  

r. Non-competition 

covenants after the 

franchise is terminated or 

expires 

Not applicable (Subject to state law.) 

s. Modification of the 

agreement 

Section 19.3 Changes must be agreed to by the parties 

and executed in writing 

t. Integration/merger clause Section 19.3 Only the terms of the Franchise 

Agreement and other related written 

agreements are binding.  (subject to state 

law).  Any representations or promises 

outside of the Disclosure Document and 

Franchise Agreement may not be 

enforceable. Notwithstanding the 

foregoing, nothing in this or any related 

agreement is intended to disclaim the 

express representations made in the 

Franchise Disclosure Document, its 

exhibits and amendments 

u. Dispute resolution by 

arbitration or mediation 

Not applicable 
(subject to state law) 

v. Choice of forum Section 19.12 
Legal proceedings in California 

(subject to state law) 
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Provision Section in Master Lease Summary 

w. Choice of law Section 19.11 
California law applies. The forgoing 

choice of law should not be considered 

a waiver of any right conferred upon 

the franchisor or upon the franchisee by 

article 33 of the General Business law 

of the state of New York. (subject to 

state law) 

 

THE SUBLEASE AGREEMENT 

Provision 

Section in 

Sublease 

Agreement Summary 

a. 
Length of Term  4 You can only renew if we can renew or 

extend master lease. 

b. Renewal or extension of the 

term 

4 You can only renew if we can renew or 

extend master lease. 

c. Requirements for you to 

renew or extend 

4 You must remodel and upgrade the 

premises. 

d. Termination by you None You may seek termination upon any 

grounds available by state law.. 

e. 
Termination by us without 

cause 

None Not applicable. 

f. Termination by us with cause Section 11 We can only terminate the Sublease if you 

default. 

g. “Cause” defined -- curable 

defaults 

Section 11 Curable defaults include failure to pay rent 

and violation of any provision of master 

lease.  

h. “Cause” defined -- non-

curable defaults  

Section 3 Expiration or termination of the Franchise 

Agreement.  

i. Your obligations on 

termination/non-renewal 

Section 11 Surrender premises and pay our costs 

resulting from your default. 

j. Assignment of contract by us Section 7 No restriction on our right to assign. 

k. “Transfer” by you -- defined Not defined Not applicable. 

l. Our approval of transfer by 

you 

Section 7 You may not assign your rights without our 

prior written approval. 

m. Conditions for our approval 

of transfer 

None Not applicable. 

n. Our right of first refusal to 

acquire your business 

None Not applicable. 
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Provision 

Section in 

Sublease 

Agreement Summary 

o. Our option to purchase your 

business 

None Not applicable. 

p. Your death or disability. None Not applicable. 

q. Non-competition covenants 

during the term of the 

franchise. 

None Not applicable. 

r. Non-competition covenants 

after the franchise is 

terminated or expires. 

None Not applicable. (Subject to state law.) 

s. Modification of the Franchise 

Agreement 

17 No modifications. 

t. Integration/merger clause 17 Only the terms of the Sublease binding 

(subject to state law).  Any other 

representations or promises made outside 

the Disclosure Document and Sublease may 

not be enforceable. 

u. 
Dispute resolution by 

arbitration or mediation 

None Except for certain claims, all disputes must 

be mediated and/or arbitrated. (subject to 

state law) 

v. 
Choice of forum None Legal proceedings in California (subject to 

state law) 

w. 
Choice of Law None California law applies. The forgoing choice 

of law should not be considered a waiver of 

any right conferred upon the franchisor or 

upon the franchisee by article 33 of the 

General Business law of the state of New 

York. (subject to state law) 

 

ITEM 18:  PUBLIC FIGURES 

 

 We do not use any public figure to promote the franchise.  We, however, reserve the option to do 

so in the future. 

 

 

ITEM 19:  FINANCIAL PERFORMANCE REPRESENTATIONS 

 

 The FTC’s Franchise Rule permits a franchisor to provide information about the actual or potential 

financial performance of its franchised and/or franchisor-owned outlets, if there is a reasonable basis for 

the information, and if the information is included in the disclosure document.  Financial performance 

information that differs from that included in Item 19 may be given only if: (1) a franchisor provides the 

actual records of an existing outlet you are considering buying; or (2) a franchisor supplements the 
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information provided in this Item 19, for example, by providing information about possible performance at 

a particular location or under particular circumstances. 

 

 We do not make any representations about a franchisee’s future financial performance or the past 

financial performance of company-owned or franchised outlets.  We also do not authorize our employees 

or representatives to make any such representations either orally or in writing.  If you are purchasing an 

existing outlet, however, we may provide you with the actual records of that outlet.  If you receive any other 

financial performance information or projections of your future income, you should report it to the 

franchisor’s management by contacting Cheng Wei Lin 1908 Central Avenue, South El Monte, California, 

91733; telephone (626) 453-0777, the Federal Trade Commission, and the appropriate state regulatory 

agencies. 

 

 

ITEM 20:  OUTLETS AND FRANCHISE INFORMATION 

 

Table 1 

Systemwide Outlet Summary 

For Fiscal Years Ended May 31, 2020, 2021, 2022 

 

Column 1 

 

Outlet Type 

Column 2 

 

Year 

Column 3 

 

Outlets at the 

Start of the Year 

Column 4 

 

Outlets at the 

End of the Year 

Column 5 

 

Net Change 

Franchised 2020 37 32 -5 

2021 32 26 -6 

2022 26 24 -2 

Company Owned 2020 0 0 0 

2021 0 0 0 

2022 0 0 0 

Total Outlets 2020 27 32 -5 

2021 32 26 -6 

2022 26 24 -2 

 

 

Table 2 

Transfer of Outlets from Franchisee to New Owners 

(Other than the Franchisor) 

For Fiscal Years Ended May 31, 2020, 2021, 2022 

 

Column 1 

 

State 

Column 2 

 

Year 

Column 3 

 

Number of Transfer 

CA 2020 2 

2021 0 

2022  
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Total 2020 2 

2021 0 

2021  

 

 

Table 3 

Status of Franchised Outlets 

For Years May 31, 2020, 2021, 2022 

 

 

Col. 1 

 

State 

 

Col. 2 

 

Year 

 

Col. 3 

 

Outlets 

at 

Start 

Of 

Year 

Col. 4 

 

Outlets 

Opened 

Col. 5 

 

Termi-

nations 

 

Col. 6 

 

Non-

renewals 

 

Col. 7 

 

Reacquired 

by 

Franchisor 

Col. 8 

 

Ceased 

Operations- 

Other 

Reasons 

Col. 9 

 

Outlets 

at End 

of the 

Year 

 

CA 2020 32 1 6 0 0 0 27 

2021 27 0 1 2 0 0 24 

2022 24 0 1 1 0 0 22 

TX 2020 2 0 0 0 0 0 2 

2021 2 0 0 2 0 0 0 

2022 0 0 0 0 0 0 0 

VA 2020 1 0 0 0 0 0 1 

2021 1 0 0 1 0 0 0 

2022 0 0 0 0 0 0 0 

WA 

 

 

2020 2 0 0 0 0 0 2 

2021 2 0 0 0 0 0 2 

2022 2 0 0 0 0 0 2 

Total 

 

 

2020 37 1 6 0 0 0 32 

2021 32 0 1 5 0 0 26 

2022 26 0 1 1 0 0 24 
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Table 4 

Status of Company-Owned Outlets 

For Years May 31, 2020, 2021, 2022 

 

 

 

Col.  

1 

 

State 

Col.  2 

 

Year 

Col.  3 

 

Outlet at 

Start of 

the Year 

Col.  4 

 

Outlet 

Opened 

Col.  5 

 

Outlets 

Reacquired 

From 

Franchisee 

Col.  6 

 

Outlet 

Closed 

Col.  7 

 

Outlets 

Sold to 

Franchisee 

Col.  8 

 

Outlets 

at End 

of the 

Year 

None 2020 0 0 0 0 0 0 

2021 0 0 0 0 0 0 

2022 0 0 0 0 0 0 

Total 2020 0 0 0 0 0 0 

2021 0 0 0 0 0 0 

2022 0 0 0 0 0 0 

 

Table 5 

 

Projected Openings as of May 31, 2022 

 

Column 1 

 

State 

Column 2 

 

Franchise 

Agreements Signed 

But Outlet Not 

Opened 

Column 3 

 

Projected New 

Franchised Outlet in 

the Next Fiscal Year 

Column 4 

 

Projected New 

Company-Owned 

Outlets in the 

Current Fiscal Year 

CA 1 1 0 

VA 1 1 0 

Total 2 2 0 

 

 A list of the names of all franchisees and the addresses and telephone numbers of their businesses 

are provided in Exhibit F to this Disclosure Document. 

 

 The name, city, state and current business telephone number (or if unknown, the last known home 

telephone number) of every franchisee who had a business terminated, cancelled, not renewed or otherwise 

voluntarily or involuntarily ceased to do business under the Franchise Agreement during the most recently 

completed fiscal year or who has not communicated with us within 10 weeks of the issuance date of this 

disclosure document are listed on Exhibit F to this Disclosure Document.  If you buy this franchise, your 

contact information may be disclosed to other buyers when you leave the franchise system. 

 

 During the last three fiscal years, we have not had any franchisees sign confidentiality provisions 

that would restrict their ability to speak openly about their experience with the Tapioca Express System. 

 

 There are no trademark-specific Franchisee organizations associated with the franchise system 

being offered in this Franchise Disclosure Document. 
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ITEM 21:  FINANCIAL STATEMENTS 

 

 Attached to this Disclosure Document as Exhibit D are our audited financial statements for the 

fiscal years ending May 31, 2020, May 31, 2021 and May 31, 2022. 

 

 Our fiscal year end is May 31st. 

 

 

ITEM 22:  CONTRACTS 

 

Attached to this Disclosure Document are the following agreements proposed for use regarding the 

offering of a franchise: 

 

Exhibit B Franchise Agreement with Attachments including: Franchisee Acknowledgment 

Statement, Marks, Territory Description, General Release, Spousal Guaranty, 

Statement of Ownership Interest in Franchisee, Sublease Agreement, 

Confidentiality and Non-Compete Agreement and Anti-Harassment Policy 

 Exhibit G Wal-Mart Master Lease Agreement  

 

 

ITEM 23:  RECEIPTS 

 

 Attached as the last two pages of this disclosure document is a receipt.  Please detach (or print) the 

final page of this Disclosure Document, sign it, date it as of the date you receive the Disclosure Document, 

and return it to us. 
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Exhibit A to the Disclosure Document 

 

AGENCIES/AGENTS FOR SERVICE OF PROCESS 

 

 This list includes the names, addresses and telephone numbers of state agencies having responsibility 

for franchising disclosure/registration laws, and serving as our agents for service of process (to the extent that 

we are registered in their states). This list also includes the names, addresses and telephone numbers of other 

agencies, companies or entities serving as our agents for service of process. 

State State Agency Agent for Service of Process 

CALIFORNIA Commissioner of the Department of Financial 

Protection and Innovation 

Department of Financial Protection and Innovation 

320 West 4th Street, Suite 750 

Los Angeles, CA  90013 

(213) 576-7505 

Toll-free (866-275-2677) 

Commissioner of the Department 

of Financial Protection and 

Innovation 

 

CONNECTICUT State of Connecticut 

Department of Banking 

Securities & Business Investments Division 

260 Constitution Plaza 

Hartford, CT  06103-1800 

(860) 240-8230 

Banking Commissioner 

HAWAII Business Registration Division 

Department of Commerce and 

 Consumer Affairs 

335 Merchant Street, Room 203 

Honolulu, HI  96813 

(808) 586-2722 

Commissioner of Securities of the 

State of Hawaii 

ILLINOIS Office of Attorney General 

Franchise Division 

500 South Second Street 

Springfield, IL  62706 

(217) 782-4465 

Illinois Attorney General 

INDIANA Indiana Secretary of State 

Securities Division 

302 West Washington St., Room E-111 

Indianapolis, IN  46204 

(317) 232-6681 

Indiana Secretary of State 

201 State House 

Indianapolis, IN  46204 

 

MARYLAND Office of the Attorney General 

Division of Securities 

200 St. Paul Place 

Baltimore, MD  21202-2020 

(410) 576-6360 

Maryland Securities 

Commissioner 

200 St. Paul Place 

Baltimore, MD  21202-2020 

(410) 576-6360 

MICHIGAN Michigan Department of Attorney General 

Consumer Protection Division 

Antitrust and Franchise Unit 

670 Law Building 

Lansing, MI  48913 

(517) 373-7117 

Michigan Department of 

Commerce, Corporations and 

Securities Bureau 

MINNESOTA Minnesota Department of Commerce 

85 7th Place East, Suite 280 

St. Paul, MN  55101-2198 

(651) 539-1500 

Minnesota Commissioner of 

Commerce 
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State State Agency Agent for Service of Process 

NEW YORK NYS Department of Law 

Investor Protection Bureau 

28 Liberty Street, 21st Floor 

New York, NY  10005 

(212) 416-8222 Phone 

 

Attention: New York Secretary of 

State 

New York Department of State 

One Commerce Plaza 

99 Washington Avenue, 6th Floor 

Albany, NY 11231-0001 

(518) 473-2492 
 

NORTH 

DAKOTA 

North Dakota Securities Department 

600 East Boulevard, 5th Floor 

Bismarck, ND  58505-0510 

(701) 328-4712 

North Dakota Securities 

Commissioner 

OREGON Department of Consumer and Business Services 

Division of Finance and Corporate Labor and 

Industries Building 

Salem, Oregon 97310 

(503) 378-4387 

Director of the Department of 

Consumer and Business Services 

RHODE 

ISLAND 

Department of Business Regulation 

Division of Securities 

1511 Pontiac Avenue, Building 69-1 

Cranston, RI 02920 

(401) 462-9585 

Director of Rhode Island 

Department of Business 

Regulation 

SOUTH 

DAKOTA 

Division of Insurance 

Securities Regulation 

124 South Euclid, Suite 104 

Pierre, SD  57501 

(605) 773-3563 

Director of Insurance-Securities 

Regulation 

VIRGINIA State Corporation Commission 

Division of Securities and Retail Franchising 

1300 East Main Street, 9th Floor 

Richmond, VA  23219 

(804) 371-9051 

Clerk of State Corporation 

Commission 

1300 East Main Street, 1st Floor 

Richmond, VA  23219 

(804) 371-9733 

WASHINGTON Department of Financial Institutions 

Securities Division 

P.O. Box 9033 

Olympia, WA  98507-9033 

 (360) 902-8760 

Director of Washington Financial 

Institutions 

Securities Division 

150 Israel Road, SW 

Tumwater, WA  98501 

 

WISCONSIN Wisconsin Securities Commissioner 

Securities and Franchise Registration 

345 W. Washington Avenue 

Madison, WI  53703 

(608) 266-8559 

Commissioner of Securities of 

Wisconsin 
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Exhibit B to the Disclosure Document 

 

FRANCHISE AGREEMENT 
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FRANCHISE AGREEMENT 

 

 THIS FRANCHISE AGREEMENT (the "Agreement") dated     , is 

between TAPIOCA EXPRESS, INC., a California corporation with its principal business address at 1908 

Central Avenue, South El Monte, California 91733 (referred to in this Agreement as "Franchisor" and "we" 

and like terms), and     , a     , whose principal 

address is       and      

‘s   principals     , an individual residing at      

   and      , an individual residing at    

      (“Principal(s)”).       and 

Principal(s) shall be collectively referred to in this Agreement as the “Franchisee”. 

 

 PREAMBLES 

 

 Whereas, Franchisor, through considerable amount of time and effort, has developed certain 

distinctive business formats, systems, methods, procedures, designs, layouts and specifications for the 

operation of quick-service cafes specializing in certain drinks and fast food; 

 

 Whereas, Franchisor is engaged in the business of operating and licensing others to operate quick-

service cafes under the name "Tapioca Express" using valuable trade names, trademarks, and service marks 

belonging to Franchisor and the above distinctive business formats, systems, methods, procedures, designs, 

layouts and specifications developed by Franchisor;  

 

 Whereas, Franchisee is desirous of operating a cafe using the name "Tapioca Express" at a location 

specified herein, employing Franchisor's trade names, trademarks, and service marks and the unique set of 

systems and manners of operation, upon the terms and conditions stated herein; and 

 

 WHEREFORE, Franchisor and Franchisee in consideration of the mutual agreements herein stated 

and other good and valuable consideration, do hereby agree as follows: 

 

ARTICLE 1:  DEFINITIONS 

 

1.1 Certain Definitions. 

 

(a)  "Affiliate," as used in relation to us, means any person or entity that directly or 

indirectly owns or controls us, is directly or indirectly owned or controlled by us or is under 

common control with us. 

 

(b)  "Confidential Information" means any information relating to the Tapioca Express 

products or the development or operation of Tapioca Express stores, including site selection 

criteria; recipes and methods for the preparation of Tapioca Express products; methods, techniques, 

formats, specifications, systems, procedures, sales and marketing techniques and knowledge of and 

experience in the development and operation of Tapioca Express stores; marketing programs for 

Tapioca Express stores; knowledge of specifications for and suppliers of certain Tapioca Express 

products, materials, supplies, equipment, furnishings and fixtures; knowledge of operating results 

and financial performance of Tapioca Express stores; and all portions of our Confidential 

Operations Manual. 

 

(c)  "Controlling Interest" means an interest, the ownership of which empowers the 

holder to exercise a controlling influence over the management, policies or personnel of an Entity. 
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Ownership of ten percent (10%) or more of the equity or voting securities of a corporation, limited 

liability company or limited liability partnership or ownership of any general partnership interest 

in a general or limited partnership will be deemed conclusively to constitute a Controlling Interest 

in the corporation, limited liability company, or partnership, as the case may be. 

(d) "Entity" means a corporation, general partnership, joint venture, limited 

partnership, limited liability partnership, limited liability company, trust, estate or other business 

entity. 

 

(e) "Entity Owner" means, with respect to an Entity, any shareholder owning directly 

or beneficially ten percent (10%) or more of any class of securities of the Entity; any general partner 

or co-venturer in the Entity; any partner in a limited liability partnership or member in a limited 

liability company owning directly or beneficially ten percent (10%) or more of the ownership 

interests in the limited liability partnership or limited liability company; the trustees or 

administrators of any trust or estate; and any beneficiary of a trust or estate owning, directly or 

beneficially, ten percent (10%) or more of the interests in the trust or estate. If any Entity Owner 

within the scope of this definition is itself an Entity (including an Entity Owner that is an Entity 

Owner because of this sentence), the term "Entity Owner" also includes Entity Owners (as defined 

in the preceding sentence) in the Entity. It is the intent of this definition to "trace back" and include 

within the definition of Entity Owner all natural persons owning the requisite interests to qualify 

as Entity Owners. 

 

(f) “Good Standing” means your timely compliance and that of your Restricted 

Persons with all provisions of this Agreement and the Confidential Operations Manual, including 

provisions for timely payment of money you owe to us or our Affiliates.  

 

(g) “Net Sales” includes all revenues and income from any source derived or received 

by Franchisee from, through, by or on account of the operation of the Franchised Business or made 

pursuant to the rights granted hereunder, including but not limited, any and all other revenues 

received using Franchisor’s methods, operations and/or trade secrets whether received in cash, in 

services, in kind, from barter and/or exchange, on credit (whether or not payment is actually 

received) or otherwise. Net Sales shall include the full amount payable by your customers, without 

deduction for your delivery costs, third party delivery fees, or for other write-offs; however,  Net 

Sales shall not include (i) any sales tax or similar taxes collected from customers and turned over 

to the governmental authority imposing the tax, (ii) properly documented refunds to customers, or 

(iii) properly documented promotional discounts (i.e. coupons).  Net Sales does not include gift 

card purchases, at the time of purchase, but Net Sales does include the redemption amount of 

purchases made by gift card. 

 

(h) "Licensed Store" means the store that is permitted to be opened and operated by 

you pursuant to this Franchise Agreement. 

 

(i) "Marks" means any trade names, trademarks, service marks, commercial symbols, 

and other names that you are authorized or directed by TEI to use, including the trade and service 

marks "TAPIOCA EXPRESS" and associated logos, used from time to time in the operation of 

Tapioca Express Stores and sale of Tapioca Express Products. 

 

(j) "Restricted Person" means you, each of your Entity Owners, if you are an Entity, 

and the parents, spouses, natural and adopted children, and siblings of any of you and your Entity 

Owners. 
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(k) "Tapioca Express Store" means any retail beverage and food store outlet selling 

any Tapioca Express Products and other items and services specified by us. The term "Tapioca 

Express Store" includes drinks carts and kiosks selling the Products.  Tapioca Express Store(s) 

include stores or outlets owned or operated by us, our affiliates, or franchisees or licensee of us or 

our affiliates. 

 

(l) "Tapioca Express Products" means specialty drinks and beverages (such as 

specially prepared tea, coffee, and refreshing drinks), desserts, meals, developed by us or our 

Affiliates. 

 

(m) "Tapioca Express Systems" means our specifications, standards, operating 

procedures including the use of the Marks, business formats, signs, equipment, furniture, fixture, 

methods, designs, layouts, color schemes, décor, logos, as we may modify them in the future from 

time to time, for the operation of Tapioca Express Stores. 

 

(n) "Transfer" means the voluntary or involuntary, direct or indirect transfer, 

assignment, sale, gift, pledge, mortgage, hypothecation or other disposition (including those 

occurring by operation of law and a series of transfers that in the aggregate constitute a Transfer) 

of any of your interest in this Agreement or of a Controlling Interest in you. 

 

 

ARTICLE 2:  GRANT OF FRANCHISE 

 

2.1. Franchise. 

 

(a) Grant of Franchise. We grant you the right, and you accept the obligation, subject 

to the terms and conditions in this Agreement, to operate one (1) Tapioca Express Store ("Licensed 

Store") located at and only at _____________________________________________ 

("Premises"), including the right to use our Marks and Tapioca Express Systems as they may be 

changed, improved, and further developed from time to time in the operation of the Licensed Store. 
Attachment 2 of this Agreement and shall provide a copy thereof to you.  Attachment 2, as 

completed by us, shall be incorporated herein and made a part thereof.  You shall notify us within 

fifteen (15) days of any error or rejection of Attachment 2; otherwise, Attachment 2 provided to 

you shall be deemed final. 

 

(b) Tapioca Express Products.  In operating your Licensed Store, you may offer for 

sale only those Tapioca Express Products that we approve from time to time for you to sell at the 

Premises.  Tapioca Express Products that you initially are authorized to offer at your Licensed Store 

are explained in the Confidential Operations Manual referred to in Section 3.4 of this Agreement.  

In the future, we may change or add to the Tapioca Express Products that you are authorized to 

offer at the Premises.  If we discontinue any previously-authorized products, you are required to 

cease serving or selling these products within forty-eight (48) hours of notice, and to discontinue 

use of all materials related to these products, including but not limited to marketing materials, 

promotional items, food ingredients, and other related items.  You must offer all Tapioca Express 

Products that we authorize you to sell; however, we are not required to authorize you to sell all 

available Tapioca Express Products. 

 

(c) Designated Territory.  We will not operate or authorize any other person to operate 

a Tapioca Express Store in your Designated Territory, which is defined in Exhibit 1, attached 
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hereto.  Subject to our rights under Section 5.3, we expressly reserve the right, in our sole judgment, 

to authorize another franchisee to sell Tapioca Express Products within your Designated Territory 

for special or occasional festivals, cultural or trade exhibitions, or other public events, so long as 

the event is also held within the other franchisee’s Designated Territory.  If any non-traditional site 

(such as mall food courts, airports, hospitals, cafeterias, commissaries, schools, hotels, office 

buildings and stadiums, arenas, ballparks, festivals, fairs, military bases and other mass gathering 

locations or events) is located within the physical boundaries of your Designated Territory, then 

the premises of this non-traditional site will not be included in your Designated Territory and you 

will have no rights to this non-traditional site.  If your Licensed Store is located at a non-traditional 

site, you will not receive an exclusive territory. Except as set forth in this Agreement, you are 

prohibited from serving and soliciting customers outside of the Designated Territory and from using 

alternative methods of distribution as more fully specified herein 

 

2.2 Initial Term of the Franchise Agreement.   

 

The initial term of this Agreement for a traditional store will be five (5) years, commencing on the 

date of this Agreement. The initial term of this Agreement for a Kiosk will be years (3) years, commencing 

on the date of this Agreement This Agreement may be renewed as provided in Section 2.3 of this Agreement 

and may be terminated prior to expiration of its term in accordance with Article 10 of this Agreement.  

References in this Agreement to the term of this Agreement mean the initial term and any renewal term. 

  

2.3 Successor Options.  

 

You have the right to enter into a Successor Franchise Agreement for an additional term of two (2) 

years or five (5)-years, the successor term for the Kiosk is three (3) years if at the time of successor 

agreement the following conditions have been met: 

 

(a) You and Entity Owner must not be in default of any provision of this Agreement, 

any other agreement between Franchisor (or its affiliates) and Franchisee, including the 

Confidential Operations Manual.  Franchisee also must have substantially complied with the terms 

and conditions of such agreements during the terms of those agreements. 

 

(b) You have notified us in writing at least one hundred eighty (180) days before the 

expiration date of this Agreement of your wish to renew; 

 

(c) You and any Entity Owner have signed our then-current franchise agreement not 

less than thirty (30) days before the expiration of this Agreement or thirty (30) days after you 

receive the new Franchise Agreement from us, whichever is later. You expressly acknowledge that 

the new, then-current franchise agreement may change your obligations, including without 

limitation, increased royalty, its advertising and marketing fee, and modified Designated Territory; 

 

(d) You have agreed that, if we request, you will, before the successor term begins, at 

your own expense, remodel, modernize and redecorate the Store, the fixtures, equipment, and signs 

used in the Store so that the premises of the Store meet the standards of appearance and function 

applicable to a new Tapioca Express Store at the time of renewal; 

 

(e) You have presented evidence satisfactory to us that you have the right to remain 

in possession of your Store premises for the renewal term; 

 

(f) You have satisfied all monetary obligations owed to us and must have timely met 

those obligations throughout the term of this Agreement. 
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(g) You and Entity Owner have signed a general release of claims in a form 

satisfactory to us with respect to past dealings with us and our related parties; and 

 

(h) You must comply with our then-current qualifications and training requirements 

for Franchisee and its employees.  

 

(i) You have paid the renewal fee.  The successor fee for a two (2)-year term shall be 

Three Thousand Dollars ($3,000), and the successor fee for a five (5)-year term shall be Five 

Thousand Dollars ($5,000). 

 

2.4 Reservation of Certain Rights.   

  

We and our authorized Affiliates retain the right to:  (1) sell and franchise and license others to sell 

Tapioca Express Products and other items and services offered by Tapioca Express Stores under the Marks 

and other trademarks and service marks on any terms and conditions and at any location, other than within 

your Designated Territory, that we deem appropriate; (2) sell and license and franchise others to sell 

Tapioca Express Products and/or any other products or services under the Marks and other trademarks and 

service marks through different distribution channels, such as super markets, convenience stores; (3) own, 

operate and grant others the right to own or operate Tapioca Express Stores, or other drink, food, and snack 

businesses at any locations (other than within your Designated Territory) and on the terms and conditions 

as we, in our sole discretion, deem appropriate; and (4) control exclusively internet promotion and 

marketing.   

 

2.5 Termination Before Commence Operations. 

 

(a) Failure to Complete Training. If you or your initial store manager fails to complete 

all phases of the initial training program to our satisfaction, we will have the right to terminate this 

Agreement effective upon delivery of notice of termination to you. We may at our discretion to 

allow you or your initial store manager to repeat the initial training program, in that event you are 

obligated to pay the training fee again.  If you or your initial store manager again fails to 

successfully complete the repeated training program to out satisfaction, we will have the right to 

terminate this Agreement effective upon delivery of notice of termination to you.  If we terminate 

the Agreement as permitted by this provision, we will refund the initial franchise fee less all 

reasonable expenses incurred by us in connection with (1) the preparation of this Agreement and 

all related agreements, (2) the grant of the Franchise, (3) acceptance of the Premises, (4) selection 

of the Premises, and (5) any other services performed by us in connection with the establishment 

and development of the Licensed Store.  However, in no event will the refund exceed thirty percent 

(30%) of the initial franchise fee. The refund will be delivered to you upon your execution of 

documents in a form acceptable to us, providing for indemnification, confidentiality, non-

competition, and general releases, waivers and other agreements necessary to terminate the 

relationship between you and us.  You must also return all manuals and other materials you have 

received from us. 

 

(b) Failure to Commence Operations. If you fail to commence operation of the 

Licensed Store within one hundred and twenty (120) days after the execution of this Agreement, 

or such time period as we reasonably agree to extend in writing, we will also have the right to 

terminate this Agreement effective upon delivery of notice of termination to you. No refund of the 

initial franchise fee will be made in these circumstances. 
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(c) Effect of Early Termination.  All provisions of Article 11 regarding the effect upon 

termination, as long as applicable, shall equally apply to termination before commencing 

operations. 

 

 

ARTICLE 3:  PRE-OPENING REQUIREMENTS, TRAINING, AND GUIDANCE 

 

3.1 Licensed Store Opening.   

 

You will not open the Licensed Store for business until: 

 

(a) We approve the Licensed Store, including but not limited to its location and 

development; 

 

(b) Pre-opening training of you and Licensed Store personnel has been completed to 

our satisfaction; 

 

(c) The initial franchise fee and all other monies then due to us have been paid in full 

(The initial franchise fee is due and payable at the signing of the Franchise 

Agreement); 

 

(d) Lease documentation has been signed and all other documentation has been 

completed in connection with the development of the Licensed Store; 

 

(e) We have been furnished with copies of all insurance policies required by this 

Agreement and evidence of payment of premiums; and  

 

(f) You have obtained, and furnished us copies of, certificate of occupancy, 

permission for operation from local health regulatory agency, and any other 

necessary governmental approvals for the use and operation of the Licensed Store. 

 

3.2 Site Selection and Development.  

 

  (a) Selection and Acquisition of the Premises.  You acknowledge and agree that you 

are responsible for the selection, acquisition, and development of the Premises and the Licensed 

Store.  Your must either own or lease the Premises.  We will take into consideration factors such 

as the size, appearance and other physical characteristics of the Premises, and demographic 

characteristics, traffic patterns, competition from other businesses in the area and other commercial 

characteristics.  You must provide us with the information we require to evaluate your proposed 

site not later than thirty (30) days after you execute this Agreement.  We will notify you within 

twenty (20) days after we have received all of the information we require whether the site you 

propose is approved or not.  You agree to reimburse the expenses we incur related to our evaluation 

of your proposed site, including, but not limited to, travel, lodging and meals expenses.  We 

expressly do not guaranty or warrant the success of any particular site that we may approve, 

including but not limited to warranties of the site’s suitability or potential for success.  You 

acknowledge that our approval of a particular site does not constitute a recommendation or 

guarantee as to the suitability of the proposed site for the proposed franchise.  You agree to obtain 

the right to occupy the Premises during the entire term of this Agreement, either by ownership, 

lease, or other lawful manner.  You agree to provide a copy of your ownership record, lease 
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agreement, or such documents entitling you to occupy the Premises for our approval at least thirty 

(30) days before the commencement of business.  Our approval of the occupancy documents for 

the Premises does not constitute an express or implied warranty by us of the successful operation 

or profitability of a Tapioca Express Store operated at the Premises.  You may not move the site 

for the Licensed Store without our prior written approval. 

 

 (b) Development.  We will provide you with standardized recommended floor plans 

and equipment layout plans.  You are solely responsible for constructing and developing the 

Licensed Store. You agree to secure necessary financing to develop and operate the Licensed Store; 

to retain only licensed contractors, if applicable; to obtain all required permits and licenses required 

for construction, occupancy, and operation of the Licensed Store; to construct all required 

improvement and decorate the Licensed Store in compliance with plans and specifications 

furnished to you by us; to purchase and install all fixture, furnishing, equipment and signs required 

for the Licensed Store in accordance with our confidential Operations Manual (including 

mandatory purchase of certain equipment and inventory from us or third parties); and to purchase 

an opening inventory of Tapioca Express Products, inventory, and supplies in accordance with our 

Confidential Operations Manual.  You are not permitted to open the Store unless you have obtained 

our written approval of your development drawings, plans and specifications which must comply 

with our specifications and requirements in all material terms and manners and have developed the 

store in accordance with the drawings, plans and specifications.  Any construction plans created for 

you to build-out the Licensed Store must be approved by us before you begin construction.  You 

understand and acknowledge that our review is only intended to assess compliance with our 

requirements and presentation of the Marks.  You alone are responsible for making sure that the 

construction plans, and subsequent build-out of the Licensed Store, are in compliance with all 

applicable laws, ordinances and building codes. 

 

 (c) Fixtures, Furnishings, Equipment And Signs.  We will supply to you information 

about the sources of signs, equipment, fixtures, furnishings, improvement, and other products and 

services available in connection with the development of a typical franchise store.  In developing 

and operating the Licensed Store, you agree to use only the fixtures, furnishings, equipment 

(including cash registers and/or computer hardware and software) and signs that meet our 

specifications and standards for quality, design, appearance, function and performance.  You agree 

to place or display at the Premises, interior and exterior, only the signs, emblems, lettering, logos 

and display materials that we approve in writing.  However, we have the right, in our sole discretion, 

to install all required signs at the Premises at your sole expense.  You agree that all fixtures, 

furnishings and equipment used in connection with the operation of the Licensed Store will be free 

and clear of all liens, claims and encumbrances, except for liens, claims or encumbrances asserted 

by us and except for third party purchase money security interests. 

 

3.3 Training. 

 

(a) Training for You and Licensed Store Manager.  Prior to the Licensed Store's 

opening, we will furnish an initial training program on the operation of Tapioca Express Stores to 

you and the initial store manager, if the store manager is different from you, for Three Thousand 

Dollars ($3,000) and for the Kiosk the training will be two Thousand Dollars ($2,000) which you 

must pay upon signing of this Agreement. The training program will be furnished at our designated 

training facility or a Tapioca Express Store owned and operated by us or one of our franchisees. 

You or one of your principal owners, and the manager of the Licensed Store, if different from you, 

agree to complete all phases of the training program to our satisfaction and to participate in all other 

activities required to open the Licensed Store.  Subsequent managers will also be required to 

satisfactorily complete all phases of our training program. You will replace any manager who we 
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determine, in our sole discretion, is not qualified to manage a Tapioca Express Store.  All new store 

managers must receive our initial training program at our then-current training fee. We may provide 

additional training in the greater Los Angeles area on various subjects related to the business 

operations and may charge a fee of Two Hundred Dollars ($200) to Five Hundred Dollars ($500) 

for the training, which you will be required to pay at least ten (10) days prior to beginning of 

training.  You will be responsible for all travel and living expenses which you and your manager 

incur in connection with the initial and subsequent training programs.  After you and your store 

manager complete the training, you must train your other managers, supervisors and/or employees 

for a minimum of twenty (20) hours per person before opening your Licensed Store. 

 

 (b) Use of the Licensed Store for Training.  You agree that we may conduct future 

training programs at the Licensed Store. 

 

 (c) Failure to Complete Training.  If you do not satisfactorily complete the initial 

training program, we have the right to terminate this Agreement pursuant to Section 2.5 above. 

 

3.4 Confidential Operations Manual.  

 

We will make available to you during the term of the Franchise one copy of our operations manual 

(the "Confidential Operations Manual"), by loaning a copy of the Confidential Operations Manual to you.  

We reserve the right to make the Confidential Operations Manual available to you electronically, such as 

by CD-ROM or a password protected website.  The Confidential Operations Manual contains mandatory 

and suggested specifications, standards and operating procedures that we prescribe for Tapioca Express 

Stores and contains information relating to your other obligations under this Agreement. The Confidential 

Operations Manual may be modified in the future to reflect changes in the image, specifications, standards, 

operating procedures, Tapioca Express Products, and Tapioca Express Systems.  However, we will not 

make any addition or modification that will alter your fundamental status and rights under this Agreement. 

You may not at any time copy any part of the Confidential Operations Manual, either physically or 

electronically. If your copy of the Confidential Operations Manual is lost, destroyed or significantly 

damaged, you will be obligated to obtain from us, and pay a fee for, a replacement copy of the Confidential 

Operations Manual. 

 

3.5 Store Opening Assistance.   

 

Upon your meeting all pre-opening requirements, including those listed in Section 3.1 above, and 

your scheduling a grand opening date with us, we will send one (1) representative to your Licensed Store 

to assist you in the grand opening of your Store for three (3) days, up to six (6) hours per day.  You agree 

that either you or your store manager who have completed the training to our satisfaction and adequate staff 

must be on site at all times during the three (3)-day Store Opening Assistance.  We may allocate the three 

(3)-day Store Opening Assistance before and/or after the grand opening in our discretion and judgment. 

you are responsible for the related travelling, lodging and meal expense. You will be required to pay for 

our representative’s travel, meals and living expenses while they are on site at your Franchised Business 

for Store Opening Assistance. 

 

3.6 Guidance and Operating Assistance.   

 

Although we do not have an obligation to do so, we may, at our discretion, advise you from time 

to time of operating problems of the Licensed Store which come to our attention.  At your request and 

provided that you are in Good Standing, we may furnish to you guidance and operating assistance in 

connection with: 
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(a) Methods, standards, specifications, and operating procedures utilized by Tapioca 

Express Stores; 

 

(b) Purchasing required fixtures, furnishings, equipment, signs, Tapioca Express 

Products, materials, and supplies; 

 

(c) Advertising and promotional programs; 

 

(d) Employee training; and 

 

(e) Administrative, bookkeeping, accounting, general operating, and management 

procedures; 

 

The guidance and assistance may, in our discretion, be furnished in the form of references to the 

Confidential Operations Manual, bulletins, and other written materials (including e-mail), telephonic 

conversations, consultations at our offices or at the Licensed Store, and/or via Internet or intranet methods. 

You agree that we will not be liable to you or any other person, and you waive all claims for liability or 

damages of any type, whether direct, indirect, incidental, consequential, or exemplary, on account of any 

guidance or operating assistance offered by us in connection herewith, except to the extent caused by our 

gross negligence or intentional misconduct. We will make no separate charge to you for such operating 

assistance and guidance as we customarily provide to our franchisees generally. Occasionally, we may 

make special assistance programs available to you; however, you will be required to pay the daily fees and 

charges that we establish for these special assistance programs. 

 

3.7 Grand Opening Promotion.   

 

You agree to conduct a grand opening advertising and promotion program for a newly developed 

Licensed Store for a period of at least seven (7) days, commencing within thirty (30) days after opening of 

the Licensed Store.  You agree to spend no less than One Thousand Dollars ($1,000) for the grand opening.  

The advertising and promotion may utilize the standard marketing and public relations programs and media 

and advertising materials that we have developed for grand opening programs.  We will make them 

available for your purchase, in advance of the opening of your Licensed Store.  Payments for these materials 

are non-refundable.  You may also incur expenses from other vendors and suppliers in connection with 

your grand opening promotion. 

 

 

ARTICLE 4:  FEES 

 

4.1 The Initial Franchise Fee.  

 

You agree to pay us a nonrecurring initial franchise fee of Fifteen Dollars ($15,000) upon the 

signing of this Franchise Agreement for the traditional store and Nine Thousand Dollars ($9,000) for the 

Kiosk.  This franchise fee will be fully earned by us when paid and is not refundable, except otherwise 

provided in Sections 2.5(a). The franchise fee represents payment to us for your right to use the Marks and 

the Tapioca Express Systems in the development and operation of your Licensed Store. 
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4.2 Continuing Royalty 

 

(a) You agree to pay us a monthly Continuing Royalty equal to two and a half percent (2.5%) 

of your Net Sales each month or Five Hundred Dollars ($500), whichever amount is greater.  We have the 

right to modify or raise the Royalty to up to six percent (6%) of your Net Sales each month or One Thousand 

Two Hundred Dollars ($1,200), whichever is greater, upon a written notice to you of not less than sixty 

(60) days. 

 

 (b) Continuing Royalty payments are due on the fifth (5th) of every month for the preceding 

month.  In the event that any payments are due on a national holiday, payment will be due on the first 

business day following such holiday.  You will provide us with a monthly Net Sales statement in a format 

set by us, also due with your monthly Continuing Royalty payment.  You will also send us a copy of your 

monthly or quarterly sales tax returns, if required in your jurisdiction.  In California, it is a copy of your 

quarterly returns sent to California Franchise Tax Board.   

 

 (c) To compensate us for the damages caused by the increased administrative expenses, a late 

fee of One Hundred Dollars ($100) will be assessed each time if the payment is received by us after the 

tenth (10th) of the month.  Such late fee shall be in addition to any interest assessed on the overdue amount, 

as described in Section 4.3.  A separate fee of Twenty Dollars ($20) per day (up to a maximum of One 

Hundred Dollars ($100) total) will be assessed if we do not receive a copy of your monthly Net Sales 

statement or sales tax returns by the tenth (10th) of the following month.  The above damage and fee 

assessment date is not extended by any holiday. 

 

4.3 Late Charge And Interest on Late Payments.  

 

All royalty fees, amounts due for purchases by you from us or our Affiliates and other sums which 

you owed to us or our Affiliates will bear interest from their due date until paid at a rate equal to the lesser 

of the highest applicable legal rate for open account business credit, or one and a half percent (1.5%) per 

month, payable when the corresponding delinquent payment is made.  A process fee of Thirty-Five Dollars 

($35) will be assessed for any payment rejected as a result of insufficient funds or rejection by the bank. 

You agree that this Section does not constitute our or our Affiliates' agreement to accept payments after 

they are due or a commitment by us or our Affiliates to extend credit to you or otherwise to finance the 

operation of the Licensed Store. Your failure to pay all amounts when due will constitute grounds for 

termination of this Agreement by us, as provided in Section 10.1. 

 

4.4 Product Deposits.   

 

Upon signing the Agreement for the store, you will pay us a deposit of Ten Thousand Dollars 

($10,000) to secure the payment for Mandatory Purchases of on-going inventory, products or equipment 

from us (“Product Deposit”).  If you are outside the state of California, you will pay a fee of Ten Thousand 

Dollars ($10,000). Upon signing the Agreement for the Kiosk, you will pay us a deposit of Five Thousand 

Dollars ($5,000) to secure the payment for Mandatory Purchases of on-going inventory, products or 

equipment from us (“Product Deposit”).  If you are outside the state of California, you will pay a fee of 

Five Thousand Dollars ($5,000). We may also deduct damages for Deviation from Standard (Sec. 10.3) fee 

charges for late payments or late reporting provided in this Agreement, or other breach of this Agreement 

from the Product Deposit.  Upon the termination of this Agreement, we will refund the Product Deposit, or 

the remainder thereof, to you without interest.  If you fail to timely pay us for the inventory, products, 

equipment, or other damages, we will deduct the Product Deposit and you are required to pay such sum as 

necessary to restore the Product Deposit in full within ten (10) days upon written notice by us. 
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4.5 Application of Payments.  

 

Regardless of any designation by you, we have sole discretion to apply any payments by you to 

any of your past due indebtedness for royalty fees, purchases from us or our Affiliates, interest or any other 

indebtedness or monies owed to us or our Affiliates. 

 

4.6 Electronic Fund Transfer. 

 

 We shall have the right to require you, upon written notice, to make payment under this Agreement 

by electronic fund transfer (“EFT”) or to a lock-box at an independent bank.  Acceptance of payment by 

EFT or to a lock-box shall not be deemed a waiver of any rights by us.  If we establish a direct debit program 

with your bank for the electronic payment of Continuing Royalty, Marketing Fees, or other fees, you agree 

to provide us with all consents, authorizations and bank account data necessary to effect such electronic 

payment.  You must complete and deliver to us such forms as may from time to tome be required to 

effectuate any changes to maintain the EFT capacity.  You agree (a) to give us at least fourteen (14) days 

written notice (except in the case of emergency) before making any changes to your EFT bank account, 

providing all information and specimens required to change EFT to the new account; (b) to pay us 

applicable late fees, insufficient funds fees and interest on overdue amounts plus collection costs and 

reasonable attorneys’ fees, if your bank rejects our EFT request because of insufficient funds; and (c) upon 

demand, to replace the EFT rejected by your bank with a bank certified or cashier’s check in the aggregate 

amount owed, plus interest, late fees, collection costs and attorneys’ fees. 

 

ARTICLE 5:  ADDITIONAL OBLIGATIONS 

 

5.1 Tapioca Express Systems.  

 

You acknowledge and agree that the operation of the Licensed Store in accordance with the Tapioca 

Express Systems is the essence of this Agreement and is essential to preserve the goodwill of the Marks 

and all Tapioca Express Stores. Therefore, you agree that, at all times during the term of this Agreement, 

you will maintain and operate the Licensed Store in accordance with each of the Tapioca Express Systems. 

We may regulate any one or more of the following with respect to the Licensed Store: 

 

(a) Design, layout, decor, menu format, appearance and lighting; periodic and daily 

maintenance, cleaning and sanitation; replacement of obsolete or worn-out 

fixtures, furnishings, equipment and signs; use of interior and exterior signs, 

emblems, lettering and logos and the illumination thereof; 

 

(b) Types, specifications, models, brands, maintenance and replacement of required 

equipment, fixtures, furnishings, and signs; 

 

(c) Approved, disapproved, and required Tapioca Express Products and other items 

and services to be offered for sale; 

 

(d) Designated and approved suppliers, including us or our Affiliates of equipment, 

fixtures, furnishings, signs, Tapioca Express Products, materials and supplies; 

 

  (e) Use and operation of an approved point of sale register; 

 



 

12 
Tapioca Express FA 2023 ii 

 

(f) Payment of vendors; terms and conditions of sale and delivery of and payment for 

Tapioca Express Products, materials, supplies and services sold to you by us, our 

Affiliates or unaffiliated suppliers; 

 

(g) Marketing, advertising and promotional activities and materials required or 

authorized for use; 

 

  (h) Use of the Marks; 

 

(i) Qualifications, training, dress, appearance, and staffing of employees and 

employee’s wearing uniforms designed and designated by us; 

 

  (j) Minimum hours of operation, subject to the terms of your lease or applicable law; 

 

(k) Methods, standards, specifications, and operating procedures for Tapioca Express 

Stores, including quality and customer service requirements, terms under which 

you are required to guarantee customer satisfaction with Tapioca Express Products, 

accept returns, and provide replacement products; 

 

(l) Restrictions on the storage, use, or sale of "out-of-code" (old) materials, supplies, 

or products, and requirements relating to the disposition of old or unsalable 

Tapioca Express Products; 

 

(m) Participation in market research and testing and product and service development 

programs designated by us; 

 

(n) Management by full-time managers who have successfully completed our training 

program; communication to us of the identities of the managers; replacement of 

managers whom we determine to be unqualified to manage the Licensed Store; and 

other matters relating to the management of the Licensed Store and its management 

personnel; 

 

(o) Use of a designated computer hardware, software system, counter sale registers, 

and equipment with telecommunications capability, including the procedures for 

providing daily sales information of the Licensed Store to us; 

 

(p) Bookkeeping, accounting, data processing and record keeping systems and forms; 

methods, formats, content and frequency of reports to us of sales, revenues, 

financial performance and condition; tax returns and other operating and financial 

information; 

 

(q) Types, amounts, terms and conditions and approved underwriters and brokers of 

public liability, product, business interruption, crime loss, fire and other required 

insurance coverage; our rights under the policies as an additional named insured; 

required or impermissible insurance contract provisions; assignment of policy 

rights to us; periodic verification of the coverage that must be furnished to us; our 

right to obtain insurance coverage for the Licensed Store at your expense if you 

fail to obtain required coverage; our right to defend claims; and similar matters 

relating to insurance and insured and uninsured claims; 
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(r) Compliance with applicable laws, rules, and regulations, including those relating 

to health, safety, and sanitation; obtaining required licenses and permits; adherence 

to good business practices; observing high standards of honesty, integrity, fair 

dealing and ethical business conduct in all dealings with customers, suppliers and 

with us and our Affiliates; and notification to us if any action, suit or proceeding 

is commenced against you or the Licensed Store; and 

 

(s) Regulation of the other elements and aspects of the appearance, operation of and 

conduct of business as we determine from time to time, in our sole discretion, to 

be required to preserve or enhance the efficient operation, image or goodwill of 

Tapioca Express Stores and the Marks. 

 

You agree that the Tapioca Express Systems may be periodically modified by us and acknowledge 

that the modifications may obligate you to invest additional capital in the Licensed Store and to incur higher 

operating costs.  You agree that Tapioca Express Systems constitute provisions of this Agreement as if fully 

set forth in this Agreement. All references to this Agreement include all Tapioca Express Systems as 

periodically modified by us. 

 

5.2 Mandatory Purchases.   

 

(a) In General.  To ensure the consistency and high standards in the Tapioca Express Systems 

and Products, you are required to purchase certain equipment, products, and food ingredients for the 

preparation of menu items from us.  These equipment, products, and ingredients are specified in our 

Confidential Operations Manual.  The mandatory purchase costs for point of sale cash register system, tea 

machine, and water purifying systems are payable to us before their installation.  We may require you to 

purchase, install, and upgrade equipment (such as store and/or kitchen equipment, POS electronic cash 

register, computer, internet connection, and web-based camera monitoring system) in different stages with 

a minimum of thirty (30) days’ written notice to you. You may also be required to purchase from us 

promotional items for resale in your Licensed Store.  We shall have the right to the benefit of all discounts, 

volume rebates, administration fees, commissions, advertising allowances or other advantages which we 

may obtain from any person supplying products or services to you and our other franchisees.  We will not 

be responsible to you if we are unable to deliver products to you for reasons beyond our control, by way of 

illustration, not limitation, such as FDA inspection, delay or loss in transit, seasonal items, or manufacturer 

changes.  

 

(b) Internet Communication.  You agree during the term of this Agreement and at your sole 

expense, to install and maintain high speed Internet access and to use designated e-mail address and a fax 

number for purposes of communicating with us and other persons regarding the business operation. You 

agree to check your e-mail and fax on a daily basis (except for weekends) and respond promptly to all e-

mail, fax and other communications. You agree to install and maintain a high speed internet connection 

with a minimum upload rate of 156K baud, i.e., DSL, cable-modem or comparable connection that allows 

real time communications between you and us regarding your POS computer system and security camera 

system, when fully implemented.  You grant us full, independent access to all information and data 

generated by the POS cash register, its associated computer system, and web-based camera monitoring 

system.  You agree that we have the right to retrieve, analyze, download, and use the computer system and 

all data so retrieved at any time.  We may use your information and data for any reasonable business 

purposes without compensation to you. 

 

(c) Grand Opening Marketing Materials.   You agree to purchase from us before your Store 

opening a package of marketing materials, such as Drink To-Go Menu, business and Loyalty Cards, poster 
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display stand, wall posters, banners, direct mailing packet, and menu boards.  We may adjust and revise 

these items from time to time.  

 

5.3 Restrictions on Customers and Operations. 

 

(a) You may not operate the Licensed Store at any site other than the Premises without our 

prior written consent. You may not sell Tapioca Express Products approved for sale or any materials, 

supplies, or inventory bearing the Marks at any site other than the Premises without our prior written 

consent. However, this restriction will not apply to the offering of samples of Tapioca Express Products 

approved for sale at or directly in front of the Licensed Store. You may not use or display any other trade 

name or marks in connection with your Store operation. In addition, you may not sell to anyone any 

materials, supplies, or inventory used in the preparation of any Tapioca Express Products. You may only 

sell finished Tapioca Express Products that have been expressly approved by us for sale, and then only to 

retail customers.  You may not sell products that are unauthorized, unapproved, withdrawn, or discontinued 

by us. You may not sell any Tapioca Express Products to any person or entity purchasing the Tapioca 

Express Products for resale.  We reserve the exclusive right to sell Tapioca Express Products at any where, 

including within your Designated Territory for festivals, cultural or trade exhibitions, or other public events. 

 

(b) You may not install any public telephones, juke boxes, vending machines, lottery ticket 

terminals, video games or any other games or machines without our prior written approval.  If you do sell 

products, services, or items that we have not approved, all money you receive from their sale will be subject 

to our charge of a six percent (6%) of the Net Sales derived from these products, services or items as 

“Additional Royalty” to us, which you will pay us by the fifth (5th) day of the following month.  We may 

require you to remove the unapproved products, services or items.  If you fail to do so, we may declare you 

to be in default under this Agreement. 

 

5.4 Accounting, Reports and Financial Statements.  

 

You agree to establish and maintain a bookkeeping, accounting, record keeping, and data 

processing system that accurately reflect the business conditions of the Licensed Store. We may require 

you to adopt or use certain cash registers and/or computer software programs on which to maintain certain 

sales data, provided that we give you reasonable notice. While you have no obligation to furnish accounting 

information to us on a regular basis, other than the monthly Net Sales statement specified in Section 4.2(b), 

we reserve the right to review, examine, and copy the following records upon a fifteen (15)-day written 

notice: 

 

(a) Net Sales Reports; 

 

(b) Monthly Financial Reports; 

 

(c) Semi-Annual Reports; and 

 

(d) Federal and state income, sales, and other tax returns. 

 

Each report and financial statement will be signed and verified by you in the manner we specify. 

We may disclose data derived from the sales reports to other franchisees and licensees.  We may also require 

you to have audited or reviewed financial statements prepared on an annual basis. We may, on a daily basis, 

access the database contained in the computerized records of the Licensed Store and transfer the data from 

your data base to our data base.  We reserve the right to have access to your counter sales registers to extract 

information therefrom at any time during your business hours. 
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5.5 Retention of Records.  

 

You agree to keep full, complete and proper books, records and accounts of Net Sales and of your 

operations at the Licensed Store. All the books, records and accounts will be retained for a period of at least 

three (3) years following the end of each fiscal year. The books and records will include daily cash reports; 

cash receipts journal and general ledger; cash disbursements journal and weekly payroll register; monthly 

bank statements and daily deposit slips and cancelled checks; tax returns (sales and income); supplier 

invoices; dated cash register tapes (detail and summary); semiannual balance sheets and monthly profit and 

loss statements; daily production, leftover and donations records and weekly inventories; records of 

promotions and coupon redemptions; records of all corporate accounts; and such other records as we may 

request. You acknowledge and agree that such disclosure may include publishing of the financial 

performance of your Franchised Business in franchise disclosure document(s) issued by us following the 

Effective Date hereof. 

 

5.6 Our Right to Inspect the Licensed Store.  

 

To determine whether you are complying with this Agreement and with all Tapioca Express 

Systems and whether the Licensed Store is in compliance with the terms of this Agreement, we and our 

designated agents may, at any reasonable time and without prior notice to you, on and off the Premises: 

 

(a) Inspect all areas of the Premises, including but not limited to dining area, kitchen, 

administrative office, restrooms, and storage rooms; 

 

(b) Observe, photograph and video tape the Licensed Store's operations for such 

consecutive or intermittent periods as we deem necessary; 

 

(c) Remove samples of any Tapioca Express Products, materials or supplies without 

charge to us for testing and analysis, as well as collect evidence of using 

unapproved equipment, product, or food ingredients; 

 

  (d) Interview personnel of the Licensed Store; 

 

  (e) Interview customers of the Licensed Store;  

 

(f) Inspect and copy any and all books, records and documents (“Books and Records”) 

relating to all aspects of the operation of the Licensed Store, including but not 

limited to lease agreement, inventory purchase records, insurance policies and any 

and all items and things supporting the entries in the Books and Records; and 

 

(g) Remove, demand the immediate removal of things or items, or immediate cease of 

activities that in our sole judgment and discretion offend or do not comport with 

the desired image, goodwill of Tapioca Express System, or the Confidential 

Operations Manual. 

 

You agree to cooperate fully with us in connection with any of our inspections, observations, 

photographing, video taping, product or item removal, interviews, and demand to cease offending activity. 

 

5.7 Our Right to Audit.   

 

At any time during business hours and without prior notice to you, we and our representative may 

inspect and audit the business records, bookkeeping and accounting records, sales and income tax records 
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and returns and other records of the Licensed Store as well as your books and records. You agree to fully 

cooperate with representatives and independent accountants hired by us to conduct any inspection or audit. 

If an inspection or audit discloses an underpayment of the Royalty as required by Section 4.2, you will pay 

to us, within fifteen (15) days after receipt of the inspection or audit report, the royalty fees due on the 

amount of the underpayment, plus interest (at the rate and on the terms provided in Section 4.3) from the 

date originally due until the date of payment and any applicable late fees. Further, if inspection or audit is 

made necessary by your failure to furnish reports, supporting records or other information as required by 

this Agreement, or to furnish the reports, records or information on a timely basis, or if an underpayment 

of Royalty for the period of any audit is determined by the audit or inspection to be greater than two percent 

(2%), then, in addition to paying the understated amount together with applicable interest and late fees, 

within fifteen (15) days after receipt of the inspection or audit report, you will reimburse us for the cost of 

the audit or inspection, including the charges of attorneys and any accountants and the travel expenses, 

room and board and compensation of our employees. These remedies are in addition to our other remedies 

and rights under this Agreement or applicable law, and our right to audit will continue for two years 

following termination of this Agreement. 

 

5.8 Surveys.  

 

You will present to your customers such evaluation forms as we periodically require and will 

participate in and request your customers to participate in any surveys performed by or on our behalf, 

including your providing promotional, reward items, or free tasting samples. 

 

5.9 Guaranties by Entity Owners.  

 

If you are an Entity, you represent and warrant to us that you are duly organized or formed and 

validly existing in good standing under the laws of the state of your incorporation or formation, are qualified 

to do business in all states in which you are required to qualify and have the authority to execute, deliver 

and carry out all of the terms of this Agreement. If you are an Entity, we will require each of your Entity 

Owners concurrently upon execution of this Agreement, or at any time during the term of this Agreement, 

to execute a guarantee in our favor in which the Entity Owner guarantees payment of all amounts owed by 

you under this Agreement and performance by you of the terms and conditions of this Agreement and 

assumes full and unconditional liability for the payment and performance of all of your obligations, 

covenants and agreements. You agree to furnish us upon request, in such form as we may require, a list of 

all of your Entity Owners, now and in the future, reflecting their respective interests in you. 

 

5.10 Obligations with Respect to Restricted Persons.  

 

Upon execution of this Agreement, you agree to furnish us with a list of all Restricted Persons and 

promptly to update that list as changes in Restricted Persons occur. In addition, at our request at any time 

during the term of this Agreement, you will obtain and provide to us a written agreement from each 

Restricted Person designated by us in which the Restricted Person agrees to be bound by all provisions of 

this Agreement related to non-competition and non-disclosure of confidential information and use of Marks, 

such as Sections 7, 8, 9.3(j) (l), 9.5(c), and 11 of this Agreement. 

 

5.11 Insurance.   

 

You agree, at all times during the term of this Franchise Agreement and at your sole cost and 

expense, to maintain the following list insurances.  You should include us as additional insured when 

applicable.  You must submit proof of insurance thereof for our approval at least ten (10) days before your 

commencement of business.  Upon request, you will deliver to us complete copies of insurance policies at 

any time during or after the term of this Agreement.  
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(a) Casualty Insurance. You agree to keep all of your goods, fixtures, furniture, equipment, 

and other personal property located on the Licensed Store premises insured to the extent of one 

hundred percent (100%) of the full replacement cost against loss or damage from fire and other 

risks normally insured against in extended risk coverage. 

 

(b) Liability Insurance. You will maintain in force an insurance policy or policies which will 

name us as additional insured as franchisor, insuring against all liability resulting from damage, 

injury, or death occurring to persons or property in or about the Licensed Store premises (including 

products liability insurance and employer liability insurance), the liability under such insurance to 

be not less than Two Million Dollars ($2,000,000) for one person injured, Two Million Dollars 

($2,000,000) for any one accident, and Two Million Dollars ($2,000,000) for property damage. The 

original of such policy or policies shall remain in your possession. However you agree to give us a 

copy of the policy upon our request. 

 

(c) Workers' Compensation Insurance. You also agree to keep in force all workers’ 

compensation insurance on your employees, if any, required under the applicable workers’ 

compensation laws of the state in which the Licensed Store is located. 

 

(d) Other Insurance Policies. You agree, at all times during the term of this Franchise 

Agreement, to maintain in force such other and additional insurance policies as a prudent franchisee 

in your position would maintain or as we may reasonably require, or as may be required by the 

terms of the lease for the Premises. 

 

(e) Policy Requirements. All insurance policies required under this Section will contain 

provisions to the effect that the insurance will not be canceled or modified without at least thirty 

(30) days prior written notice to us and that no modification will be effective unless approved in 

writing by us. All such policies will be issued by a company or companies, rated "A" or better by 

Best's Insurance Guide, responsible and authorized to do business in the state in which the Licensed 

Store is located, as you may determine, and will be approved by us, which approval will not be 

unreasonably withheld.  If you fail to obtain any insurance required hereunder we may, in our 

discretion, obtain such insurance on your behalf and you agree to take all steps necessary to assist 

us in doing so.  On demand from us, you shall reimburse all expenses we incur in so doing. 

 

(f) Release of Insured Claims. You release and relieve us and our officers, directors, 

shareholders, employees, agents, successors, assigns, contractors, and invitees and waive your 

entire right of recovery against us and our officers, directors, shareholders, employees, agents, 

successors, assigns, contractors, and invitees for loss or damage arising out of or incident to the 

perils required to be insured against under Section 5.10, which perils occur in, on or about the 

Licensed Store premises or relate to your business on the premises, whether due to the negligence 

of us or you or any of our or your related parties. 

 

 In the event Franchisee’s store is to be located within a Wal-Mart store, the policies shall also name 

Wal-Mart Stores, Inc. as an additional insured. 
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ARTICLE 6:  MARKETING AND PROMOTION 

 

6.1 The Marketing Fund.   

 

Recognizing the value of standardized advertising and marketing for the promotion of public 

awareness of Tapioca Express, the parties agree as follow:  

 

 (a) Marketing Fund Contributions. You agree to contribute one half percent (0.5%) of 

your monthly Net Sales or One Hundred Dollars ($100) per month, whichever is higher 

("Marketing Fee") into Marketing Fund to be used and administered in the manner described below.  

We reserve the right to increase or decrease the amount of Marketing Fee with a written notice to 

you of not less than sixty (60) days.  We also reserve the right to suspend or discontinue the 

collection of Marketing Fee funds as well as the marketing and advertising activities described 

herein after the then-existing Marketing Fund is exhausted.  If we discontinue collecting the 

Marketing Fee, we may begin collecting it again at any time upon notice to you, and any reinstated 

Marketing Fund shall be maintained as described herein. 

 

Marketing Fee payments are due at the same time and in the same manner as the monthly 

Continuing Royalty.  Franchisee are required to participate in all marketing activities that are 

initiated or required by the Franchisor.  

 

 To compensate us for the damages caused by the increased administrative expenses, a late 

fee of Thirty-Five Dollars ($35) will be assessed each time if the Marketing Fee payment is received 

by us after the tenth (10th) of the month, in addition to any interest on the overdue Marketing Fee 

as described in Section 4.3.  This date is not extended by any holiday.   

 

 (b) Use and Maintenance of the Marketing Fund.  The Marketing Fund shall be used 

to develop, prepare, and conduct national, regional, and local advertising, to undertake market 

research, to purchase advertising media of all types, to pay commissions, fees and expenses 

incurred by us or third party marketing agencies related to marketing and advertising.  We shall 

have the sole discretion to direct all marketing and advertising activities, including the target areas, 

creative concepts, materials, media placement, and all matters related hereto.  We may use the 

Marketing Fund to create, produce and place advertising, in-store signs, in-store promotion, 

commercial advertising, agency costs and commissions, to create and produce video, audio and 

written advertisements, to administer multi-regional advertising programs, including direct mail 

and other media advertising.  We, our Affiliate, or our designee shall exclusively maintain and 

administer the Marketing Fund.  In any fiscal year we may spend an amount greater or less than 

the aggregate contribution of all Tapioca Express Stores to the Marketing Fund in that year.  The 

Marketing Fund may borrow from third-party lenders to cover deficits or cause the Marketing Fund 

to invest any surplus for future use. Any sums that remain in the Marketing Fund at the end of each 

year accrue and we will apply them toward the future year's expenses.  We have the sole right to 

enforce the obligations of all franchisees that are obligated to contribute to the Marketing Fund.  

Neither you nor any other franchisees that are obligated to pay to the Marketing Fund shall be 

deemed third party beneficiaries with respect to this marketing and advertising program or the 

Marketing Fund.  You acknowledge that the Marketing Fund is intended to maximize the public 

awareness, and to promote the goodwill, of  the Tapioca Express in general.  We, our Affiliate, or 

designee undertake no obligation in administering the Marketing Fund to insure that the Licensed 

Store or any particular franchisee will benefit directly or indirectly from the Marketing Fund.  No 

part of the Marketing Fund may be used by us to defray any of our general operating expenses other 

than those reasonably allocable to marketing or advertising activities conducted, administered and 
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maintained by us or our Affiliate.  Further, no part of the Marketing Fund may be used by us solely 

for the promotion of the offer or sale of the franchise.  We reserve the right to include a notation in 

any advertisement indicating franchise availability. .  The Fund and its earnings shall not otherwise 

inure to our benefit except that any resulting technology and intellectual property shall be deemed 

our property. 

 

 (c) Accounting for the Marketing Fund.  We may reimburse ourselves or our affiliates 

from the Marketing Fund for administrative costs, salaries and overhead expenses related to the 

administration of the Marketing Fund and its marketing programs, including conducting market 

research, preparing marketing materials, and collecting and accounting for Marketing Fund 

contributions.  All such payments to the Marketing Fund shall be deposited in a non-interest bearing 

account separate from our general operating funds.  You expressly agree that the Marketing Fund 

shall not be considered to be held in trust and no fiduciary relationship is created between you and 

us in any respect.  We agree to furnish annual unaudited financial statements of the Marketing 

Fund.  We may in our sole discretion elect to accumulate Marketing Fund for such periods of time 

we deem appropriate, with no obligation to expend all funds received in that particular fiscal year. 

 

6.2 Advertising and Promotional Activities by You.   

 

In addition to any contributions by you to the Marketing Fund, you agree that you will spend on 

marketing and related programs an amount that is not less than the Marketing Fee stated above.  You agree 

that all advertising, promotion and marketing by you will be clear, completely truthful and not misleading, 

comply with all laws and regulations, and will conform to the highest standards of ethical marketing and 

promotion policies which may be prescribed by us. You agree to submit to us for our prior written approval 

samples of all advertising and marketing materials not prepared or previously approved by us.  Marketing 

materials also include gift or discount coupon, cash-equivalent certificate, press release, and all promotional 

literature.  Our approval will not be unreasonably withheld. If we do not give you written approval of any 

advertising or other promotional materials within ten days from the date of receipt by us of the materials, 

we will be deemed to have disapproved the submission. You agree not to use any advertising, marketing or 

related materials that we have disapproved. We may withdraw previously approved materials if we 

reasonably believe it necessary to make the advertising conform to the changing circumstances or to correct 

unacceptable features of the advertising based on commercially reasonable grounds.  We reserve the right 

to require you to include certain language in your advertising materials, such as “Franchises Available” and 

our website address and telephone number.  You agree to immediately cease using any unauthorized or 

withdrawn marketing material upon our notice to you.  You also agree to list the Licensed Store in the 

principal telephone directories distributed in your metropolitan area. 

 

6.3 Our Advertising Materials.   

 

Upon request, we will provide you with copies of advertising, marketing and promotional formats 

and materials that we have prepared and that are suitable for use at local Tapioca Express Stores.  We may 

charge you at our cost of producing them, including any related shipping, handling and storage charges, 

payable when the materials are ordered. These payments are not refundable. 

 

6.4 Website.   

 

 We alone may establish, maintain, modify or discontinue all internet, worldwide web and electronic 

commerce activities pertaining to the System.  We may establish one or more websites accessible through 

one or more uniform resource locators (“URLs”) and, if we do, we may design and provide for the benefit 

of your Licensed Store a “click through” subpage at our website for the promotion of your Licensed Store.  

If we establish one or more websites or other modes of electronic commerce and if we provide a “click 
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through” subpage at the website(s) for the promotion of your Licensed Store, you must routinely provide 

us with updated copy, photographs and news stories about your Licensed Store suitable for posting on your 

“click through” subpage.  We reserve the right to specify the content, frequency and procedure you must 

follow for updating your “click through” subpage. 

 

 Any websites or other modes of electric commerce that we establish or maintain may – in addition 

to advertising and promoting the products, programs or services available at Tapioca Express Stores – also 

be devoted in part to offering Tapioca Express franchises for sale and be used by us to exploit the electronic 

commerce rights which we alone reserve. 

 

 In addition to these activities, we may also establish an intranet through which downloads of 

operations and marketing materials, exchanges of franchisee e-mail, System discussion forums and system-

wide communications (among other activities) can be done.  You may not maintain your own website; 

otherwise maintain a presence or advertise on the internet or any other mode of electronic commerce in 

connection with your Licensed Store; establish a link to any website we establish at or from any other 

website or page; or at any time establish any other website, electronic commerce presence or URL which 

in whole or in part incorporates the “Tapioca Express” name or any name confusingly similar to the 

Trademarks. 

 

 You are not permitted to promote your Licensed Store or use any of the Trademarks in any manner 

on any social or networking websites, such as Facebook, LinkedIn or Twitter, without our prior written 

consent.  We will control all social media initiatives.  You must comply with our System standards 

regarding the use of social media in your Licensed Store’s operation, including prohibitions on your and 

the Licensed Store’s employees posting or blogging comments about the Licensed Store or the System, 

other than on a website established or authorized by us (“social media” includes personal blogs, common 

social networks like Facebook and MySpace, professional networks like LinkedIn, live-blogging tools like 

Twitter, virtual worlds, file, audio and video-sharing sites, and other similar social networking or media 

sites or tools).  We will provide access to branded social media pages/handles/assets, and you must update 

these regularly.  We reserve the right to conduct collective/national campaigns via local social media on 

your behalf. 

 

 We alone will be, and at all times will remain, the sole owner of the copyrights to all material which 

appears on any website we establish and maintain, including any and all material you may furnish to us for 

your “click through” subpage. 

 

 

ARTICLE 7:  CONFIDENTIAL INFORMATION AND USE OF THE MARKS 

 

7.1 Confidential Information.  

 

We may disclose certain Confidential Information to you in the initial training program and 

subsequent training, the Confidential Operations Manual and in guidance furnished to you during the term 

of the Franchise. You are not acquiring any interest in Confidential Information, other than the right to 

utilize Confidential Information disclosed to you in the operation of the Licensed Store during the term of 

this Agreement. Your use or duplication of any Confidential Information in any other business will 

constitute an unfair method of competition and a violation of this Agreement. The Confidential Information 

is proprietary, includes our trade secrets and is disclosed to you solely on the condition that you agree: 

 

  (a) Not to use Confidential Information in any other business or capacity; 
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(b) To maintain the absolute confidentiality of Confidential Information during and 

after the term of this Agreement, and shall not disclose, communicate, publish or 

make use of Confidential Information without the prior written consent of us; 

 

(c) Not to make unauthorized copies of any portion of Confidential Information 

disclosed in written or other tangible form or any portion of the Confidential 

Operations Manual; and 

 

(d) To adopt and implement all reasonable procedures that we prescribe to prevent 

unauthorized use or disclosure of Confidential Information, including restrictions 

on disclosure of Confidential Information to your employees and to comply with 

requirements we may impose that certain key employees of Licensed Store execute 

Non-Competition and Non-Disclosure (Exhibit D to Disclosure Document) and/or 

other confidentiality agreements as a condition of employment. 

 

7.2 Concepts Developed by You.   

 

We and our Affiliates will have the perpetual right to own and use and authorize other Tapioca 

Express Stores to use, and you will fully and promptly disclose to us, all ideas, concepts, formulas, recipes, 

methods and techniques relating to the development or operation of a dessert or snack food business 

conceived or developed by you or your employees during the term of this Agreement. You may not test, 

offer, or sell any new products without our prior written consent. 

 

By providing or disclosing a recipe to us, you assign and transfer to us all rights, title, and interest 

you have in the disclosed recipe.  The disclosed recipe shall become our sole property, subject to the non-

disclosure and confidentiality provisions of this Agreement and any Non-competition and Non-disclosure 

Agreement.  In providing or disclosing a recipe to us, you represent and warrant that you are not revealing 

or using any protected trade secrets belonging to a third party. 

 

7.3 Ownership and Goodwill of Marks.   

 

You acknowledge that we own the Marks and that your right to use the Marks is derived solely 

from this Agreement and is limited to the conduct of business in compliance with this Agreement and all 

applicable standards, specifications and operating procedures that we require. Any unauthorized use of the 

Marks by you will constitute a breach of this Agreement and an infringement of our rights in the Marks.  

You agree that your usage of the Marks and any goodwill established by that use will be for our exclusive 

benefit. This Agreement does not confer any goodwill or other interests in the Marks upon you, other than 

the right to operate a Tapioca Express Store in compliance with this Agreement. All provisions of this 

Agreement applicable to the Marks will apply to any additional proprietary trade and service marks and 

commercial symbols we or our Affiliates may authorize for your use in the future. 

 

7.4 Limitations on Your Use of Marks.   

 

You agree to use the Marks as the sole identification of the Licensed Store. However, you will 

identify yourself as the independent owner of the Licensed Store in the manner we require. You will not 

use any Marks, or any portions, variations, or derivatives thereof, as part of any corporate or trade name or 

with any prefix, suffix, or other modifying words, terms, designs or symbols (other than logos licensed to 

you under this Agreement), or in any modified form, nor may you use any Marks in connection with the 

performance or sale of any unauthorized services or products or in any other manner not expressly 

authorized in writing by us. You agree to display the Marks prominently at the Licensed Store, on supplies 
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or materials designated by us and in connection with packaging materials, forms, labels and advertising and 

marketing materials. All Marks will be displayed in the manner we require.  You agree to use the registration 

symbol "®" in connection with your use of the Marks that are registered. You agree to refrain from any 

business or marketing practice which may be injurious to our business and the good will associated with 

the Marks and other Tapioca Express Stores. You agree to give such notices of trade and service mark 

registrations as we specify and to obtain such fictitious or assumed name registrations as may be required 

under applicable law.  You agree that you will not use the Marks in any of your promotion or marketing 

material without our express written approval and that any violation will constitute deviation from standard 

as provided in Section 10.3 herein and/or grounds for termination. 

 

7.5 Discontinuance of Use of Marks.   

 

We do not warrant or guaranty that we have the exclusive right to use the Marks.  If it becomes 

advisable at any time in our sole discretion for us or you to modify or discontinue use of any Marks or use 

one or more additional or substitute trade or service marks, you agree to comply with our directions to 

modify or discontinue the use of the Marks or use one or more additional or substitute trade or service 

marks within a reasonable time after notice from us. We will not reimburse you for the expenses in 

modifying or discontinuing the use of a Marks or substituting a different trademark or service mark.  We 

will not be obligated to reimburse you for any loss of goodwill associated with any modified or discontinued 

Marks or for any expenditure made by you to promote a modified or substitute trademark or service mark.  

We are not required to defend you from any claims against your use of the Marks.  If we choose to defend 

you, you will fully cooperate with us in such a defense.  In that event, we will pay for the costs of such 

defense unless you elect to proceed through counsel of your own choice. 

 

7.6 Notification of Infringements and Claims.   

 

You agree to immediately notify us of any apparent infringement of or challenge to your use of any 

Marks or claim by any person of any rights in any Mark, and you will not communicate with any person 

other than us or our counsel in connection with the infringement, challenge or claim. We will have sole 

discretion to take the action we deem appropriate and the right to control exclusively any litigation, United 

States Patent and Trademark Office proceeding or any other administrative or court proceeding arising out 

of any such infringement, challenge or claim or otherwise relating to any Mark. You agree to execute any 

instruments and documents, render such assistance and do those things including to be named as a party as, 

in the opinion of our legal counsel, may be necessary or advisable to protect and maintain our interests in 

any litigation or United States Patent and Trademark Office or other proceeding or otherwise to protect and 

maintain our interests in the Marks. 

 

7.7 Copyrights.   

 

We claim copyrights in the Confidential Information, the Confidential Operations Manual, our 

construction plans, specifications and materials, printed advertising and promotional materials and in 

related items used in operating the Franchise. Such copyrights have not been registered with the United 

States Registrar of Copyrights but have been protected under the federal copyright laws, where appropriate, 

by virtue of our placing the appropriate notice of copyright on such items. You may use the Confidential 

Operations Manual and other materials during the term of the Franchise Agreement. The provisions of this 

Agreement relating to Marks also apply to copyrights owned by us, as if copyrights were included within 

the definition of Marks. 
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ARTICLE 8:  NON-COMPETITION AND EXCLUSIVE RELATIONSHIP 

 

8.1 Non-Competition.  

 

You agree and acknowledge that the experience, training, and assistance offered by us under this 

Agreement and your close contact with and knowledge of the Tapioca Express Systems could permit you 

and your Entity Owner, affiliates, agents, employees, and representatives to take unfair and undue 

advantage of us and our other franchisees by competing with them during or after the term of this 

Agreement.  You also acknowledge that the Tapioca Express Systems, as a whole, including without 

limitation information concerning the recipes, formulas and other operational, sales, promotional, and 

marketing methods and techniques constitutes property rights belonging to us.  You further acknowledge 

that you will receive valuable specialized training and confidential information and trade secrets before 

opening and during the operation of your Licensed Store.  You also acknowledge and agree that we have 

granted the Franchise to you in consideration of and reliance upon your agreement to deal exclusively with 

us.  Therefore, you, any Restricted Person, and manager of the Licensed Store agree: 

 

(a) During the term of this Agreement, except as otherwise approved in writing by us, 

you will refrain from competing with Franchisor or Franchisor’s other franchisees 

or engaging in any other business similar to that which is the subject of the 

franchise; 

 

(b) For a period of two (2) years following the termination (including termination upon 

transfer of the franchise) or expiration of this Agreement, you will refrain from 

competing with Franchisor or Franchisor’s other franchisee or engaging in any 

other business similar to that which is the subject of the franchise within a radius 

of ten (10) miles of the Licensed Store or any other Tapioca Express Store in 

existence or planned as of the time of termination or expiration of this Agreement; 

 

(c) The manner of competing with Franchisor or Franchisor’s other franchisees, 

including but not limited to owning any direct or indirect interest in a similar or 

competitive business, performing services as a director, officer, manager, 

employee, consultant, representative, agent or otherwise; 

 

(d) This Section 8.1 shall not apply to ownership by you of less than a five percent 

(5%) beneficial interest in the outstanding equity securities of any publicly held 

corporation; 

 

8.2 Employee Hiring.   

 

During the term of this Agreement and for a period of two (2) years after its termination or 

expiration, you covenant that you will not employ, recruit or hire any employee who, is at that time, or 

within the immediately preceding six (6) month period was, employed by us or any Tapioca Express Stores, 

or another franchisee of us, without obtaining the prior written permission of us or the franchisee. 

 

8.3 Owner and Employee Covenants.   

 

Prior to any Licensed Store manager commencing employment, you agree to provide us with a 

written agreement from that Licensed Store manager and/or any persons who have access to the Tapioca 

Express Systems (including the Confidential Operations Manual) accepting and agreeing to be bound by 

the provisions of this Section 8.1.  Notwithstanding the generality of the foregoing, you agree to have each 
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manager, owner and any other employee or person we designate execute the form of Non-Competition and 

Non-Disclosure Agreement we require, and a copy of each executed agreement shall be provided to us.  We 

shall be a third party beneficiary of each such agreement with the independent right to enforce the 

agreement’s terms. 

 

ARTICLE 9:  TRANSFERS 

 

9.1 Transfers by Us.  

 

We shall have the right to assign this Agreement and all of our attendant rights and privileges to 

any person, firm, corporation or other entity provided that, with respect to any assignment resulting in the 

subsequent performance by the assignee of our functions:  (i) the assignee shall, at the time of such 

assignment, be financially responsible and economically capable of performing our obligations; and (ii) the 

assignee shall expressly assume and agree to perform such obligations. 

 

You expressly affirm and agree that we may sell our assets, our rights to the Marks or to the System 

outright to a third party; may go public; may engage in a private placement of some or all of our securities; 

may merge, acquire other corporations, or be acquired by another corporation; may undertake a refinancing, 

recapitalization, leveraged buyout or other economic or financial restructuring; and, with regard to any or 

all of the above sales, assignments and dispositions, you expressly and specifically waive any claims, 

demands or damages arising from or related to the loss of said Marks (or any variation thereof) and/or the 

loss of association with or identification of “Tapioca Express, Inc.” as Franchisor.  Nothing contained in 

this Agreement shall require us to remain in the food service business or to offer the same products and 

services, whether or not bearing the Marks, in the event that we exercise our right to assign our rights in 

this Agreement. 

 

9.2 Restrictions on Transfers by You.  

 

Your rights and duties created by this Agreement are personal to you, and we have granted this 

Agreement to you in reliance upon our perceptions of the individual or collective character, skill, aptitude, 

attitude, business ability and financial capacity of you and, if you are not an individual, your Entity Owners. 

Accordingly, no Transfer will be made without our prior written approval.  Any Transfer without our 

approval will constitute a breach of this Agreement and will be void and of no effect. 

 

9.3 Conditions for Approval of Transfers by You.   

 

If you are in full compliance with this Agreement, we will not unreasonably withhold our approval 

of a Transfer that meets the following requirements: 

 

 (a) Character.  The proposed transferee and the individuals ultimately owning the 

transferee, if the transferee is an Entity, must be individuals of good moral character and otherwise 

meet our then applicable standards for owners of Tapioca Express Stores. 

 

 (b) Business Experience.  The transferee and, if the transferee is an Entity, its Entity 

Owners must have sufficient business experience, aptitude and financial resources to operate its 

business and comply with this Agreement; 

 

 (c) Training. The transferee and/or its senior management personnel have agreed to 

complete our training program to our satisfaction within ten (10) days of the close of escrow or 
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completion of the transfer transaction; In the event that the transferee is or was a Tapioca Express 

store manager or employee who was employed at the location for more than 5 years and passed 

Franchisor’s product making test, that transferee will only be required to participate five (5) days 

of  training at a  cost of $1500.00 

 

 (d) Satisfaction of Obligations.  You have paid all monies owed for purchases by you 

from us and our Affiliates and all other amounts owed to us or our Affiliates and third-party 

creditors; 

 

 (e) Assumption of Agreement.  The transferee has agreed to be bound by and 

expressly assume all of the terms and conditions of this Agreement for the remainder of its term, 

and if the transferee is an Entity, each Entity Owner of the transferee has executed a guarantee in 

our favor in which each Entity Owner of the transferee guarantees performance by the transferee 

of the terms and conditions of this Agreement and assumes full and unconditional liability for the 

performance of all obligations, covenants and agreements of you contained in this Agreement; 

 

 (f) Payment of Transfer Fees. You or the transferee has paid twenty-five percent 

(25%) of our then current initial franchise fee.  However, no transfer fee will be required if the 

Transfer is to a wholly-owned corporation under Section 9.4 or if the Transfer is among existing 

Entity Owners of you; 

 

 (g) Release.  You and your transferring Entity Owners, if you are an Entity, have 

executed a general release, in form satisfactory to us, of any and all claims against us and our 

Affiliates and our respective officers, directors, employees and agents; 

 

 (h) Approval of Terms of Transfer.  We have approved the material terms and 

conditions of the Transfer, including, without limitation, that the price and terms of payment are 

not so burdensome as to affect adversely the operation of the Licensed Stores. However, our 

approval of a Transfer does not ensure the transferee's success as a Tapioca Express Store 

franchisee nor should the transferee rely upon our approval of the Transfer in determining whether 

to acquire the Licensed Store; 

 

 (i) Subordination. If you or your Entity Owners finance any part of the sale price of 

the transferred interest, you and the Entity Owners have agreed that all obligations of the transferee 

under any promissory notes, agreements or security interests reserved by you (or your Entity 

Owners) will be subordinate to the transferee's obligations to us and our Affiliates; and 

 

 (j) Non-Competition Agreement. Each Restricted Person has executed a non-

competition agreement in our favor and in favor of the transferee agreeing to the provisions stated 

in Section 8. 

 

 (k) Landlord Consent. If consent is required, the lessor of the Premises consents to the 

assignment or sublease of the Premises to transferee;  

 

 (l) Non-Use of Marks. You and your Entity Owners have agreed that you and they 

will not directly or indirectly at any time or in any manner (except with respect to Tapioca Express 

Stores owned and operated by you or them) (1) identify yourself or themselves or any of their 

businesses as a current or former Tapioca Express Store, or as a franchisee, licensee or dealer of us 

or our Affiliates, and (2) use any Mark, any colorable imitation of any of the Marks or other indicia 

of a Tapioca Express Store in any manner or for any purpose or utilize for any purpose any trade 
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name, trade or service mark or other commercial symbol that suggests or indicates a connection or 

association with us or our Affiliates; and 

 

 (m) Interim Operation.  During the transition period of the proposed transfer, you agree 

to continue to operate the Store in accordance to our standards and requirements as a normal 

ongoing business. 

 

In connection with any assignment permitted under this Section 9.3, you will provide us with all 

documents to be executed by you and the proposed transferee at least thirty (30) days prior to execution of 

the buy-sell agreement or sixty (60) days prior to the proposed closing date, whichever is earlier. 

 

9.4 Transfer to a Wholly-Owned Corporation.  

 

If you are in full compliance with this Agreement, you may transfer your rights in this Agreement 

to a corporation (or other limited liability entity) which will conduct no business other than the business 

contemplated by this Agreement, which you actually manage and in which you maintain management 

control and own and control one hundred percent (100%) of the equity and voting power of all issued and 

outstanding capital stock. Transfers of shares of such corporation will be subject to the provisions of 

Sections 9.2 and 9.3 of this Agreement. Even though a transfer is made under this Section, you will remain 

personally liable under this Agreement as if the transfer to such corporation had not occurred. The articles 

of incorporation, by-laws and other organizational documents of the corporation will recite that the issuance 

and assignment of any interest in the corporation is restricted by the terms of this Article 10, and all issued 

and outstanding stock certificates of such corporation will bear a legend reciting or referring to these 

restrictions. 

 

9.5 Our Right of First Refusal. 

 

 (a) Submission of Offers to Us. If you or one or more of your Entity Owners desires 

to make a Transfer, you or the Entity Owner will obtain a bona fide, executed written offer and an 

earnest money deposit (in the amount of five percent or more of the offering price) from a 

responsible and fully disclosed purchaser and will immediately submit to us a true and complete 

copy of such offer, which will include details of the payment terms of the proposed sale and the 

sources and terms of any financing for the proposed purchase price and a list of the owners of 

record and beneficiary of any offeror that is an Entity and the individuals ultimately owning or 

controlling the offeror. If the offeror or an owner of the offeror is a publicly-held Entity, you will 

also submit to us copies of the most current annual and quarterly reports of the publicly-held Entity. 

To be a valid, bona fide offer, the proposed purchase price will be denominated in a dollar amount. 

The offer must apply only to an interest in this Agreement or a Controlling Interest in you and may 

not include an offer to purchase any other property or rights of you or your Entity Owners.  

However, if the offeror proposes to buy any other property or rights from you or your Entity Owners 

under a separate, contemporaneous offer, the price and terms of purchase offered to you or your 

Entity owners for the interest in this Agreement or the Controlling Interest in you will reflect the 

bona fide price offered for that interest and will not reflect any value for any other property or 

rights. 

 

 (b) Our Right to Purchase.  We will have the right, exercisable by written notice 

delivered to you or your Entity Owners within thirty (30) days from the date of delivery of an exact 

copy of the offer to us, to purchase the interest in this Agreement or such Controlling Interest in 

you for the price and on the terms and conditions contained in the offer. However we may substitute 

cash for any form of payment proposed in the offer, our credit will be deemed equal to the credit 

of any proposed purchaser, and we will have not less than sixty (60) days to close the purchase. 



 

27 
Tapioca Express FA 2023 ii 

 

Without regard to the representations and warranties demanded by the proposed purchaser, if any, 

we will be entitled to purchase the interest, receiving from you all customary representations and 

warranties given by the seller of the assets of a business or equity interest in an Entity, as applicable, 

including representations and warranties as to ownership, condition of and title to assets, absence 

of liens and encumbrances relating to the ownership interest and assets, and validity of contracts 

and liabilities affecting the assets being purchased, contingent or otherwise. 

 

 Upon our exercise of this Right to Purchase, you will deliver to us an assignment of the 

lease for the Licensed Store premises (or, if assignment is prohibited, subleases for the full 

remaining term and on the same terms and conditions as your lease). Your execution of this 

Agreement is further deemed to be your assignment or sublease the Premises to us upon our 

exercise of this Right to Purchase.  You agree to use your best effort in causing the landlord of your 

Premises to consent to such assignment.  If you own the premises of the Licensed Store, you agree 

to lease the premises to us pursuant to the terms of our standard lease, for a term of five (5) years 

with two (2) successive five (5) year renewal options at fair market rental during the initial and 

renewal terms. 

 

 (c) Non-Competition Restriction. If we exercise our right of first refusal, you and each 

other Restricted Person agree to the provisions of Section 8.  If we exercise our right of first refusal, 

you and your Entity Owners further agree that you will abide by the restrictions of Section 9.3(j) 

and (l). 

 

 (d) Non-Exercise by Us of Our Right of First Refusal. If we do not exercise our right 

of first refusal, you (or your Entity Owners) may complete the sale to such purchaser pursuant to 

and on the terms of such offer, subject to our approval as provided in Sections 9.2 and 9.3. However, 

if the sale to the purchaser is not completed within one hundred twenty (120) days after delivery of 

the offer to us, or if there is a material change in the terms of the sale, our right of first refusal will 

be extended for thirty (30) days after the expiration of the one hundred twenty (120) day period or 

after the material change in the terms of the sale. 

 

9.6 Death or Permanent Disability.  

 

If you are an individual, upon your death or permanent disability or, if you are an Entity, upon the 

death or permanent disability of an individual owner of a Controlling Interest in you, the executor, 

administrator, conservator or other personal representative of that person will transfer his interest in this 

Agreement or his Controlling Interest in you within a reasonable time, not to exceed six (6) months from 

the date of death or permanent disability, to a third party approved by us. A transfer under this Section, 

including, without limitation, transfer by devise or inheritance, will be subject to all of the terms and 

conditions for Transfers contained in Sections 9.2 and 9.3 of this Agreement, and unless transferred by gift, 

devise or inheritance, subject to the terms of Section 9.5.  Failure to dispose of such interest within the 

specified period of time will constitute a breach of this Agreement. For purposes of this Agreement, the 

term "permanent disability" will mean a mental or physical disability, impairment or condition that is 

reasonably expected to prevent or actually does prevent you or an owner of a Controlling Interest in you 

from supervising the operation of the Licensed Store for a period of six (6) months from the onset of such 

disability, impairment or condition. 

 

9.7 Effect of Consent to Transfer.  

 

Our consent to a Transfer will not constitute a waiver of any claims we may have against the 

transferor nor be deemed a waiver of our right to demand full compliance by the transferee with the terms 

or conditions of this Agreement. 
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ARTICLE 10:  DEFAULT AND TERMINATION 

 

10.1 Termination upon Defaults.  

 

We shall have the right to terminate this Agreement with or without prior notice to you upon the 

occurrence of any of the following events:  

 

 (a) Abandonment.  You close, abandon or fail actively to operate the Licensed Store 

for more than five (5) days, consecutively or separately, in any calendar year without our prior 

permission in writing, unless caused by any act of God or other circumstances fully beyond your 

control;  

 

 (b) Insolvency.  To the extent permitted by law, if you become insolvent or make a 

general assignment for the benefit of creditors or an admission of your inability to pay your 

obligations as they become due, or file a voluntary bankruptcy petition or any composition, 

adjustment, liquidation, dissolution or similar relief under any law, or admit or fail to contest the 

material allegations of any such pleading filed against you, or are adjudicated bankrupt or insolvent, 

or a receiver is appointed for a substantial part of your assets or the Licensed Store, or allow a final 

judgment or involuntary lien to remain on the record for sixty (60) days or longer; 

 

 (c) Unauthorized Transfer.  A Transfer, or attempted Transfer or assignment occurs in 

violation of the provisions of this Agreement; 

 

 (d) Misstatements and other Adverse Developments.  You, or, if you are an Entity, 

any Entity Owner of you, have made any material misrepresentation or omission in your application 

for the rights conferred by this Agreement, are convicted or plead no contest to a felony or to any 

other crime or offense that may adversely affect the goodwill associated with the Marks, or if you 

engage in any conduct which may adversely affect the reputation of any Tapioca Express Store or 

the goodwill associated with the Marks; 

 

 (e) Unauthorized Use of Marks or Confidential Information. You or an Entity Owner 

of you make any unauthorized use of the Marks or any unauthorized use or disclosure of 

Confidential Information; 

 

 (f) Breach of Lease And Loss of Right of Possession. You are in breach of any of your 

obligations under your lease of the Premises or you lose the right to possession of the Premises; 

 

 (g) Failure to Comply with Certain Tapioca Express Systems and Health 

Requirements  You fail or refuse to comply with Tapioca Express Systems relating to the 

cleanliness or sanitation of the Licensed Store or violate any health, safety or sanitation law, 

ordinance or regulation and do not correct the noncompliance within twenty-four (24) hours after 

written notice thereof is delivered to you or your store by us or any government agency, or use 

"out-of-code" products in violation of the Tapioca Express Systems, including but not limited to 

the immediate removal and destruction of products that pose imminent risks to public health and 

safety in our business judgment and discretion; 

 

 (h) Failure to Complete Training.  You or your store manager fails to satisfactorily 

complete the initial training and we conclude in our sole discretion that you are unable or unwilling 

to do so; 
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 (i) Failure to Properly Develop the Store.  You fail to plan, develop, or build out the 

Store in compliance with our specifications and requirements, including but not limited to, the color 

scheme, store layout, store décor, equipment purchase and placement. 

 

 (j) Failure to Make Payments. You fail to make payments, when due, of any monies 

owed to us or our Affiliates for royalty fees, Marketing Fees or for any other amounts due to us or 

our Affiliates under this Agreement or in connection with a purchase by you of the Licensed Store 

assets and you do not correct the failure within ten (10) days after written notice of the failure is 

delivered to you; 

 

 (k) Failure to Pay Taxes. You fail to pay any federal or state income, sales or other 

taxes due with respect to the Licensed Store's operations, unless you are in good faith contesting 

your liability for the taxes; 

 

 (l) Failure to Make Reports.   You fail to timely submit report or information to us as 

required under this Agreement or Confidential Operation Manual;  

 

 (m) Termination Without Cause. You terminate this Agreement without cause;  

 

 (n) Other Failure of Performance.  You default or fail to comply with, observe, or 

maintain any other material provisions of this Agreement, any Systems Standard, the Operations 

Manual, or any written instruction from us to you not otherwise described in this list of defaults.  

 

10.2 Notice of Default.   

 

Upon your default, we, in our sole discretion and depending on the seriousness of the default and 

the circumstances, may either terminate this Agreement effective immediately without prior notice or 

terminate this Agreement by giving you a written notice to cure default. If we deliver a notice to cure default 

to you, you shall commence such cure within twenty-four (24) hours and must affect a complete cure and 

remedy the damage caused by the default in the shortest possible time, but in no event more than thirty (30) 

days after the written notice is delivered to you.  If any such default is not cured within the specified time, 

this Agreement shall terminate without further notice to you, effective upon the expiration of the thirty (30) 

day period or such other shorter period. 

 

10.3 Deviation from Standard.   

 

You acknowledge that the success of the franchise depends upon maintaining high quality products, 

services and standards of appearance, and you acknowledge the importance of operating your Licensed 

Store in accordance with Tapioca Express Systems.  You further acknowledge that deviation from the 

requirement of Tapioca Express Systems will damage us, other franchisees, and the goodwill of Tapioca 

Express, which damage is difficult to quantify.  Accordingly, the parties agree that in the event of deviations 

from the requirements of any provisions of this Agreement or the Operations Manual, you shall pay to us 

the following Deviation Charges: (a) second (2nd) deviation from Operations Manual in any twelve (12) 

month period: Five Hundred Dollars ($500); (b) third (3rd) deviation from Operations Manual in any twelve 

(12)month period: One Thousand Dollars ($1,000); and (c) each additional deviation from Operations 

Manual in any twelve (12) month period: Two Thousand Dollars ($2,000).  These Deviation Charges must 

be paid to us within ten (10) days of receipt of notice from us.  We may deduct the Deviation Charges from 

the Product Deposit that you pay us under Section 4.4.  The imposition of Deviation Charges is at our 

option.  In addition to the Deviation Charges, we may elect to pursue other remedies provided in this 

Agreement, including actual damages and/or termination of this Agreement.  If we impose Deviation 
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Charges for any violation, we may thereafter elect to terminate this Agreement for a subsequent violation 

involving the same or different offense. 

 

ARTICLE 11:  EFFECT UPON TERMINATION AND EXPIRATION 

 

11.1 Payment of Amounts Owed to Us and Others following Termination.  

 

You agree to pay us within fifteen (15) days after the date of termination of this Agreement, or such 

later date as the amounts due to us are determined, the royalty fees, Marketing Fees, amounts owed for 

purchases by you from us or our Affiliates, interest due on any of the foregoing and all other amounts owed 

to us or our Affiliates which are then unpaid. 

 

11.2 Discontinuance of the Use of the Marks following Termination.  

 

You agree that, upon termination of this Agreement, you will: 

 

 (a) Not directly or indirectly at any time or in any manner, except with respect to other 

Tapioca Express Stores owned and operated by you, (1) identify yourself or any business as a 

current or former Tapioca Express Store, or as a franchisee, licensee or dealer of us or our Affiliates, 

and (2) use any Mark, any colorable imitation of Marks or other indicia of a Tapioca Express Store 

in any manner or for any purpose or utilize for any purpose any trade name, trade or service mark 

or other commercial symbol that suggests or indicates a connection or association with us or our 

Affiliates; 

 

 (b) Deliver to us all signs, sign-faces, sign-cabinets, marketing materials, forms, 

invoices and other materials containing any Marks or otherwise identifying or relating to a Tapioca 

Express Store and allow us, without liability, to remove all such items from the Licensed Store; 

 

 (c) Take such action as may be required to cancel all fictitious or assumed name or 

equivalent registrations relating to your use of any Mark; 

 

 (d) If we do not purchase all or a portion of the assets of the Licensed Store as provided 

in Section 12 below, make the changes to the exterior and interior appearance of the Licensed Store 

as reasonably required by us; 

 

 (e) Deliver all materials and supplies identified by the Marks in full cases or packages 

to us for credit and dispose of all other materials and supplies identified by the Marks within thirty 

days after the effective date of termination of this Agreement; 

 

 (f) Notify the telephone company and all telephone directory publishers of the 

termination of your right to use any telephone or facsimile numbers and any regular, classified or 

other telephone directory listings associated with any Marks and to authorize transfer of those rights 

to us or at our direction. You agree that, as between you and us, we have the sole rights to and 

interest in all telephone numbers and directory listings associated with our Marks. You authorize 

us and appoint us and any of our officers as your attorney in fact, to direct the telephone company 

and all telephone directory publishers to transfer any telephone numbers and directory listings 

relating to the Licensed Store to us or at our direction, should you fail or refuse to do so, and the 

telephone company and all telephone directory publishers may accept such direction or this 
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Agreement as conclusive of our exclusive rights in the telephone and facsimile numbers and 

directory listings and our authority to direct their transfer; and 

 

 (g) Furnish us, within thirty (30) days after the effective date of termination, with 

evidence satisfactory to us of your compliance with the obligations in this Section. 

 

11.3 Discontinuance of Use of Confidential Information following Termination.  

 

You agree that, upon termination of this Agreement, you will immediately cease to use any 

Confidential Information disclosed to you pursuant to this Agreement in any business or otherwise and you 

will return to us all copies of the Operations Manual and any other confidential materials which we have 

loaned to you. 

 

11.4 Covenant Not to Compete.  

 

 (a) Upon termination of this Agreement for any reason other than as a result of our 

default, you agree that, for a period of two (2) years commencing on the effective date of 

termination, no Restricted Person will have any direct or indirect interest as an owner, investor, 

partner, director, officer, employee, consultant, representative or agent or in any other capacity in 

any competitive business located or operating within a radius of ten (10) miles of the Licensed 

Store or any other Tapioca Express Stores in existence or planned as of the time of termination or 

expiration of this Agreement. The restrictions of this Section will not be applicable to the ownership 

of shares of a class of securities listed on a stock exchange or traded on the over-the-counter market 

that represent five percent (5%) or less of the number of shares of that class of securities issued and 

outstanding. You expressly acknowledge that you and the other Restricted Persons possess skills 

and abilities of a general nature and have other opportunities for exploiting those skills.  

Consequently, enforcement of the covenants made in this Section will not deprive you or any of 

the other Restricted Persons of their personal goodwill or ability to earn a living. 

 

 (b) In the event of a breach of the covenant not to compete, you or Restricted Person 

agree that it is difficult to ascertain the damages for such breach and you or Restricted Person agree 

the liquidated damage for such breach shall be fifty percent (50%) of the Net Sales of the violating 

business or Eight Hundred Dollars ($800) per day per store, whichever is higher. 

 

11.5 Continuing Obligations.  

 

All obligations of us and you which expressly or by their nature survive the termination of this 

Agreement will continue in full force and effect subsequent to and notwithstanding termination and until 

they are satisfied in full or by their nature expire. Included in the obligations that will continue following 

termination of this Agreement are the provisions of Sections 5.3 Restrictions on Customers and Operations, 

5.5 Retention of Records, 5.7 Our Right to Audit, 5.11 Insurance, 7.1 Confidential Information, 8.1 Non-

Competition, 8.2 Employee Hiring, 9.3(l) Non-Use of Marks, Article 11 Effect Upon Termination, Section 

13.4 Indemnification. 

 

11.6 Expiration. 

 

 All provisions relating to obligations upon termination are applicable to expiration of this 

Agreement. 
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11.7 Liquidated Damages. 

 

 Upon termination of this Agreement by us for any of the reasons specified in Article 10, you agree 

to pay to us within fifteen (15) days after the effective date of this Agreement’s termination, in addition to 

the amounts owed hereunder, liquidated damages equal to the average monthly Royalty Fees you paid or 

owed to us during the twelve (12) months of operation preceding the effective date of termination multiplied 

by (a) twenty-four (24) (being the number of months in two (2) full years), or (b) the number of months 

remaining in the Agreement had it not been terminated, whichever is lower. 

 

 The parties hereto acknowledge and agree that it would be impracticable to determine precisely the 

damages we would incur from this Agreement’s termination and the loss of cash flow from Royalty Fees 

due to, among other things, the complications of determining what costs, if any, we might have saved and 

how much the Royalty Fees would have grown over what would have been this Agreement’s remaining 

term.  The parties hereto consider this liquidated damages provision to be a reasonable, good faith pre-

estimate of those damages. 

 

 The liquidated damages provision only covers our damages from the loss of cash flow from the 

Royalty Fees.  It does not cover any other damages, including damages to our reputation with the public 

and landlords and damages arising from a violation of any provision of this Agreement other than the 

Royalty Fee section.  You and each of your owners agree that the liquidated damages provision does not 

give us an adequate remedy at law for any default under, or for the enforcement of, any provision of this 

Agreement other than the Royalty Fee section. 

 

 

ARTICLE 12:  PURCHASE LICENSED STORES UPON TERMINATION 

 

12.1 Option to Purchase.  

 

Upon termination of this Agreement other than as a result of our default, we or our assignee will 

have the option, exercisable by giving written notice thereof within sixty (60) days from the date of such 

termination or expiration, to acquire from you, all or a portion of the inventory of Tapioca Express Products, 

materials, and supplies that are in good and saleable condition and not obsolete or discontinued 

("Inventory") and the equipment, furnishings, signs, and the other tangible assets of the Licensed Stores 

(collectively, with the Inventory, "Assets"). We will have the unrestricted right to assign this option to 

purchase and our rights under this Section. We will be entitled to all customary representations and 

warranties as to ownership, condition of and title to the Assets, no liens and encumbrances on the Assets, 

and validity of contracts and agreements and liabilities benefiting us or affecting the Assets, contingent or 

otherwise. 

 

12.2 Purchase Price.  

 

The purchase price for the Assets will be equal to the greater of: 

 

 (a) The sum of the book value of the Licensed Store's Assets, other than Inventory, 

amortized on a straight-line basis over a seven year period, plus the lesser of cost and the then-

current wholesale market value of the Inventory, or 

 

 (b) The product of the Licensed Store's average cash flow for the two most recently 

completed fiscal years, multiplied by two. "Cash flow" means the Licensed Store's Net Sales less 
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all Licensed Store-related costs (i.e., cost of goods sold, labor, occupancy and other Licensed Store 

expenses) as well as annual administrative costs of Fifteen Thousand Dollars ($15,000), royalty 

fees and marketing fees, but not including interest and depreciation. 

 

We will have the right to set off against and reduce the purchase price by any and all monies owed 

by you to us or our Affiliates.  We may exclude from the Assets purchased any equipment, furnishings, 

signs, and usable inventory of Tapioca Express Products, materials, or supplies of the Licensed Stores that 

we have not approved as meeting our standards for Tapioca Express Stores, and the purchase price will be 

reduced by the replacement cost of such excluded items which are required in the operation of the Licensed 

Stores being purchased. 

 

12.3 Payment of Purchase Price.  

 

The purchase price will be paid in cash at the closing of the purchase, which will take place no later 

than ninety (90) days after your receipt of our notice of exercise of this option to purchase the Licensed 

Stores, at which time you will deliver instruments transferring to us good and merchantable title to the 

Assets purchased, free and clear of all liens and encumbrances and with all sales and other transfer taxes 

paid by you, and with all licenses or permits of the Licensed Stores which may be assigned or transferred. 

If the closing of the purchase does not occur within the ninety (90) day period because you fail to act 

diligently in connection with the purchase, the purchase price will be reduced by ten percent (10%). The 

purchase price will be further reduced by ten percent (10%) per month for each subsequent month you fail 

to act diligently to consummate the purchase. Prior to closing, you and we will comply with the applicable 

Bulk Sales provisions of the Uniform Commercial Code as enacted in the state where the Licensed Store is 

located. 

 

12.4 Lease of Premises.  

 

In connection with the purchase of the Assets of a Licensed Store, you will also deliver to us an 

assignment of the lease for the Licensed Store premises (or, if assignment is prohibited, subleases for the 

full remaining term and on the same terms and conditions as your lease). If you own the premises of the 

Licensed Store, you agree to lease the premises to us pursuant to the terms of our standard lease, for a term 

of five (5) years with two (2) successive five (5) year renewal options at fair market rental during the initial 

and renewal terms. 

 

12.5 Interim Management.  

 

If we exercise the option to purchase the Licensed Store, pending the closing of such purchase, we 

may appoint a manager to maintain the operation of the Licensed Store or, at our option, require you to 

close the Licensed Store during such time period without removing any assets. If we appoint a manager to 

maintain the operation of the Licensed Store pending closing of such purchase, all funds from the operation 

of the Licensed Store during the period of management by our appointed manager will be kept in a separate 

fund, and all expenses of the Licensed Store, including compensation, other costs, and travel and living 

expenses of our appointed manager, will be charged to such fund. As compensation for such management 

services, we will charge such fund ten percent (10%) of the Net Sales of the Licensed Store during the 

period of our management. Operation of the Licensed Store during any such period will be on your behalf, 

provided that we will have a duty only to utilize a good faith effort and will not be liable to you for any 

debts or obligations incurred by the Licensed Store or to any of your creditors for any merchandise, 

materials, supplies or services purchased by the Licensed Store during any period in which the Licensed 

Store is managed by our appointed manager. You will maintain in force for the Licensed Store all insurance 

policies required by this Agreement until the date of closing. 
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ARTICLE 13:  RELATIONSHIP OF THE PARTIES AND INDEMNIFICATION 

 

 
13.1 Independent Licensee 

 You understand and agree that you are and will be our independent licensee under 

this Agreement. Nothing in this Agreement may be construed to create a partnership, joint 

venture, agency, employment or fiduciary relationship of any kind. None of your employees will 

be considered to be our employees. Neither you nor any of your employees whose compensation 

you pay may in any way, directly or indirectly, expressly or by implication, be construed to be 

our employee for any purpose, most particularly with respect to any mandated or other insurance 

coverage, tax or contributions, or requirements pertaining to withholdings, levied or fixed by any 

city, state or federal governmental agency. We will not have the power to hire or fire your 

employees. You expressly agree, and will never contend otherwise, that our authority under this 

Agreement to certify certain of your employees for qualification to perform certain functions for 

your Tapioca Express store does not directly or indirectly vest in us the power to hire, fire or 

control any such employee. 

You acknowledge and agree, and will never contend otherwise, that you alone will exercise day-

to-day control over all operations, activities and elements of your Tapioca Express store and that 

under no circumstance shall we do so or be deemed to do so. You further acknowledge and 

agree, and will never contend otherwise, that the various requirements, restrictions, prohibitions, 

specifications and procedures of the System which you are required to comply with under this 

Agreement, whether set forth in our Manual or otherwise, do not directly or indirectly constitute, 

suggest, infer or imply that we control any aspect or element of the day-to-day operations of your 

Tapioca Express store, which you alone control, but only constitute standards you must adhere to 

when exercising your control of the day-to-day operations of your  Tapioca Express store. 

You may not, without our prior written approval, have any power to obligate us for any 

expenses, liabilities or other obligations, other than as specifically provided in this Agreement. 

Except as expressly provided in this Agreement, we may not control or have access to your funds 

or the expenditure of your funds or in any other way exercise dominion or control over your 

Tapioca Express store. Except as otherwise expressly authorized by this agreement, neither party 

will make any express or implied agreements, warranties, guarantees or representations or incur 

any debt in the name of or on behalf of the other party, or represent that the relationship between 

us and you is other than that of franchisor and franchisee. We do not assume any liability, and 

will not be considered liable, for any agreements, representations, or warranties made by you 

which are not expressly authorized under this Agreement. We will not be obligated for any 

damages to any person or property which directly or indirectly arise from or relate to your 

operation of the Tapioca Express 

13.2  Sole and Exclusive Employer of Your Employees 

You hereby irrevocably affirm, attest and covenant your understanding that your employees are 

employed exclusively by you and in no fashion are any such employee employed, jointly employed or co-

employed by us.  You further affirm and attest that each of your employees is under the exclusive dominion 

and control of you and never under the direct or indirect control of us in any fashion whatsoever.  You alone 

hire each of your employees; sets their schedules; establishes their compensation rates; and, pays all 

salaries, benefits and employment-related liabilities (workers’ compensation insurance premiums/payroll 

taxes/Social Security contributions/ /unemployment insurance premiums).  You alone have the ability to 
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discipline or terminate your employees to the exclusion of us, which has no such authority or ability.  You 

further attest and affirm that any minimum staffing requirements established by us are solely for the purpose 

of ensuring that your Tapioca Express store is at all times staffed at those levels necessary to operate your 

Tapioca Express store in conformity with the System and the products, services, standards of quality and 

efficiency, and other Tapioca Express store brand attributes known to and desired by the consuming public 

and associated with the Proprietary Marks.  You affirm, warrant and understand that you may staff your 

Tapioca Express store with as many employees as you desire at any time so long as our minimal staffing 

levels are achieved. You also affirm and attest that any recommendations you may receive from us 

regarding salaries, hourly wages or other compensation for employees are recommendations only, designed 

to assist it to efficiently operate your Tapioca Express store, and that you are entirely free to disregard our 

recommendations regarding such employee compensation. Moreover, you affirm and attest that any training 

provided by us for your employees is geared to impart to those employees, with your ultimate authority, 

the various procedures, protocols, systems and operations of a Tapioca Express store and in no fashion 

reflects any employment relationship between us and such employees.  Finally, should it ever be asserted 

that we are the employer, joint employer or co-employer of any of your employees in any private or 

government investigation, action, proceeding, arbitration or other setting, you irrevocably agree to assist us 

in defending said allegation, including (if necessary) appearing at any venue requested by us to testify on 

our behalf (and, as may be necessary, submitting itself to depositions, other appearances and/or preparing 

affidavits dismissive of any allegation that we are the employer, joint employer or co-employer of any of 

your employees).  To the extent we are the only named party in any such investigation, action, proceeding, 

arbitration or other setting to the exclusion of you, should any such appearance by you be required or 

requested by us, we will recompense you the reasonable costs associated with your appearing at any such 

venue.   

   

13.3 You are Not Authorized 

 You understand and agree that nothing in this Agreement authorizes you or any of the your  

Principals to make any contract, agreement, warranty or representation on our behalf, or to incur any debt 

or other obligation in our name, and that we shall in no event assume liability for, or be deemed liable under 

this Agreement as a result of, any such action, or for any act or omission of you or any of the Principals or 

any claim or judgment arising therefrom. 

 
 

13.4 No Liability for the Act of Other Party.   

 

It is agreed that each party has no authority to create or assume in the other party’s name or on 

behalf of the other party any obligation, express or implied, or to act or purport to act as agent or 

representative of the other party for any purpose whatsoever.  All employees or agents hired or engaged by 

or working for you shall be the employees or agents of only you and shall not for any purpose be deemed 

employees or agents of us or our Affiliates, nor subject to our control.  In particular, we have no authority 

to exercise control over the hiring, termination, promotion, or demotion of such employees, independent 

contractors, or others who work for you, their compensation, working hours or conditions, or the day-to-

day activities of such persons, except to the extent necessary to protect the goodwill of the Marks and the 

Tapioca Express Systems.  We will not be obligated for any damages to any person or property directly or 

indirectly arising out of the operation of your business authorized by or conducted pursuant to this 

Agreement. 

 

13.5 Taxes.   

 

We will have no liability for any sales, use, service, occupation, excise, gross receipts, income, 

property or other taxes, whether levied upon you or your assets or upon us, arising in connection with your 
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sales or the business conducted by you pursuant to this Agreement, except for taxes that we are required by 

law to collect from you with respect to purchases from us and except for our own income taxes.  Payment 

of all such taxes will be your responsibility. 

 

13.6 Indemnification.   

 

You agree to indemnify, defend and hold harmless us, our parent company, subsidiaries and 

Affiliates and each of our respective shareholders, directors, officers, employees, agents, successors and 

assigns (the "Indemnified Parties") against and to reimburse the Indemnified Parties for any claims, 

liabilities, lawsuits, demands, actions, damages and expenses arising from or out of (a) any breach of your 

agreements, covenants, representations, or warranties contained in this Agreement, (b) any damages or 

injury to any person, including, but not limited to, your employees, our employees and agents, your 

customers, and members of the public, suffered or incurred on or about any Licensed Store owned or 

operated by you, (c) product liability claims or defective manufacturing of Tapioca Express Products by 

you, or (d) the activities under this Agreement of you or any of your officers, owners, directors, employees, 

agents or contractors. For purposes of this indemnification, claims will mean and include all obligations, 

actual, consequential, and incidental damages and costs reasonably incurred in the defense of any claim 

against the Indemnified Parties, including reasonable accountant, arbitrator, attorney, and expert witness 

fees, costs of investigation and proof of facts, court costs, other litigation expenses and travel and living 

expenses.  We will have the right to defend any such claim against us.  This indemnity will continue in full 

force and effect subsequent to and notwithstanding the termination of this Agreement. 

 

ARTICLE 14:  GENERAL PROVISIONS 

 

14.1 Severability.   

 

Each article, section, paragraph, term and provision of this Agreement will be considered severable 

and if, for any reason, any provision of this Agreement is held to be invalid, contrary to or in conflict with 

any applicable present or future law or regulation in a final, unappealable ruling issued by any court, agency 

or tribunal with competent jurisdiction in a proceeding to which we are a party, that ruling will not impair 

the operation of, or have any other effect upon, such other portions of this Agreement as may remain 

otherwise intelligible, and such other portions will continue to be given full force and effect and bind the 

parties, although any portion held to be invalid will be deemed not to be a part of this Agreement from the 

date the time for appeal expires, if you are a party thereto, otherwise upon your receipt of a notice of non-

enforcement thereof from us. 

 

14.2 Enforcement of Non-Competition Provisions.   

 

If any covenant in this Agreement which restricts competitive activity is deemed unenforceable by 

virtue of its scope in terms of area, business activity prohibited and/or length of time, but would be 

enforceable by reducing any part or all of the covenant, you and we agree that the covenant will be enforced 

to the fullest extent permissible under the laws and public policies applied in the jurisdiction in which 

enforcement is sought. 

 

14.3 Rights Provided by Law.   

 

If any applicable and binding law or rule of any jurisdiction requires a greater prior notice of the 

termination or non-renewal of this Agreement than is required under this Agreement, or the taking of some 

other action not required under this Agreement, or if, under any applicable and binding law or rule of any 
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jurisdiction, any provision of this Agreement is invalid or unenforceable, the prior notice and/or other action 

required by such law or rule will be substituted for the comparable provisions of this Agreement, and we 

will have the right in our sole discretion to modify the invalid or unenforceable provision to the extent 

required to be valid and enforceable. You agree to be bound by any promise or covenant imposing the 

maximum duty permitted by law which is subsumed within the terms of any provision of this Agreement, 

as though it were separately articulated in and made a part of this Agreement, that may result from striking 

from any of the provisions of this Agreement any portion or portions which a court or arbitrator may hold 

to be unenforceable in a final decision to which we are a party, or from reducing the scope of any promise 

or covenant to the extent required to comply with such a court order or arbitration award. Such 

modifications to this Agreement will be effective only in such jurisdiction, unless we elect to give them 

greater applicability, and will be enforced as originally made and entered into in all other jurisdictions. 

 

14.4 Waivers by Either of Us.   

 

Either we or you may by written instrument unilaterally waive or reduce any obligation of or 

restriction upon the other under this Agreement, effective upon delivery of written notice of waiver to the 

other or such other effective date stated in the notice of waiver. Any waiver granted by us will be without 

prejudice to any other rights we may have, will be subject to our continuing review and may be revoked, in 

our sole discretion, at any time and for any reason, effective upon delivery to you of ten (10) days' prior 

written notice. 

 

14.5 Certain Acts Not to Constitute Waivers.   

 

Neither we nor you will not be deemed to have waived or impaired any right, power or option 

reserved by this Agreement (including, without limitation, the right to demand exact compliance with every 

term, condition and covenant in this Agreement or to declare any breach to be a default and to terminate 

this Agreement prior to the expiration of its term) by virtue of (i) any custom or practice of the parties at 

variance with the terms of this Agreement; (ii) any failure, refusal or neglect of us or you to exercise any 

right under this Agreement or to insist upon exact compliance by the other with its obligations under this 

Agreement, including any waiver, forbearance, delay, failure or omission by us to exercise any right, power 

or option, whether of the same, similar or different nature, with respect to other Tapioca Express Stores or 

franchise agreements; or (iii) our acceptance of any payments due from you after any breach of this 

Agreement. 

 

14.6 Excusable Non-Performance.   

 

Neither we nor you will be liable for loss or damage or deemed to be in breach of this Agreement 

if the failure to perform obligations results from transportation shortages; inadequate supplies of equipment, 

merchandise, supplies, labor, material or energy or the voluntary suspension of the right to acquire or use 

any of those items in order to accommodate or comply with the orders, requests, regulations, 

recommendations or instructions of any federal, state or municipal government or any governmental 

agency; suspension, delay, or inspection caused or ordered by any government agency; compliance with 

any law, ruling, order, regulation, requirement or instruction of any federal, state or municipal government 

or any governmental department or agency; acts of God; fires, strikes, labor dispute stoppages, embargoes, 

war or riot; or any other similar event or cause beyond the reasonable control of the party. Any delay 

resulting from any of those causes will extend performance accordingly or excuse performance, in whole 

or in part, as may be reasonable.  Notwithstanding the foregoing, your lack of sufficient funds to operate 

the Licensed Store shall not be an excuse for your non-performance under this Agreement. 
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14.7 Injunctive Relief.   

 

Notwithstanding anything to the contrary contained in Section 14.10 below, we and you will each 

have the right in a proper case to obtain specific performance, temporary restraining orders and temporary 

or preliminary injunctive relief from a court of competent jurisdiction. However, the parties will 

contemporaneously submit their dispute for arbitration on the merits. You agree that we may have 

temporary or preliminary injunctive relief without bond, but upon due notice, and your sole remedy in the 

event of the entry of such injunctive relief will be the dissolution of the injunctive relief, if warranted, upon 

hearing duly had (all claims for damages by reason of the wrongful issuance of any the injunction being 

expressly waived).  It is further agreed that any such action shall be submitted to the Superior Court of 

California for the County of Los Angeles. 

 

14.8 Rights of Parties Are Cumulative.   

 

All rights and remedies under this Agreement are cumulative of each other and neither the exercise 

nor the failure to exercise any such right or remedy will preclude the exercise or enforcement by a party of 

any such or other right or remedy under this Agreement. 

 

14.9 Costs and Attorney’s Fees.   

 

If we are required to enforce this Agreement in a judicial or arbitration proceeding, you shall 

reimburse us for our costs and expenses, including, without limitation, reasonable accountants’, attorneys’, 

attorney assistants’, and expert witness fees, costs of investigation and proof of facts, court costs, other 

litigation expenses and travel and living expenses, whether incurred prior to, in preparation for or in 

contemplation of the filing of any such proceeding.  If we are required to engage legal counsel in connection 

with any failure by you to comply with this Agreement, you shall reimburse us for any of the above-listed 

costs and expenses incurred by us. 

 

14.10 Consent to do Business Electronically 

 

 The parties to the Franchise Agreement hereby consent to do business electronically.  Pursuant to 

the Uniform Electronic Transactions Act as adopted by the State of Connecticut, the parties hereby affirm 

to each other that they agree with the terms of the Franchise Agreement and its Addenda, and by attaching 

their signature electronically to the Franchise Agreement, they are executing the document and intending 

to attach their electronic signature to it.  Furthermore, the parties acknowledge that the other parties to the 

Franchise Agreement can rely on an electronic signature as the respective party’s signature.  

 

14.11 Dispute Resolution. 

 

 (a) Mediation.  The parties agree to mediate any dispute or claim arising between us 

out of this Agreement, or any resulting transaction, before resorting to arbitration or court action, 

subject to the Exclusion below.  Mediation fees, if any, shall be divided equally among the parties.  

Mediation shall be held in the City of South El Monte or elsewhere in the County of Los Angeles, 

California.  If any party commences an action based on a dispute or claim to which this paragraph 

applies, without first attempting to resolve the matter through mediation, then that party shall not 

be entitled to recover attorney’s fees, even if they would otherwise be available to that party in any 

such action.  

 

 (b) Arbitration.  If mediation fails to yield resolution and subject to the exclusion 

below, any dispute between you and us arising out of or relating to this Agreement shall be 

determined by arbitration.  Such arbitration shall be conducted through American Arbitration 
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Association or a similar dispute resolution service organization before an arbitrator to be agreed 

upon by the parties.  The arbitrator(s) shall be attorneys or retired judges who have substantial 

experience in franchise law.  If the parties are unable to agree on the arbitrator, each party shall 

nominate one arbitrator.  These two arbitrators shall select one other arbitrator.  The three shall 

arbitrate.  The arbitrator(s)' decision shall be final and binding upon all parties.  All arbitrator(s), 

whether a single arbitrator or a panel of three, shall have the knowledge and expertise in franchise 

law area.  The arbitration proceeding shall be conducted in the City of South El Monte, or such 

other place within the County of Los Angeles, California.  California Code of Civil Procedure, as 

it relates to pretrial discovery, shall apply to the arbitration.  In all other respects, the rules of 

American Arbitration Association shall control.  Judgment upon the award rendered by the 

arbitration may be entered into any court having competent jurisdiction thereof.  The parties agree 

that neither shall have the right to punitive or exemplary damages from the other. 

 

 (c) Exclusions from Mediation and Arbitration.  The following matters are excluded 

from Mediation and Arbitration: (a) Franchisor may seek injunctive, provisional or other equitable 

relief to enforce provisions of this Agreement; (b) any matter which is within the jurisdiction of a 

probate, small claims, or bankruptcy court; and (c) any other matter provided in this Agreement to 

be excluded from arbitration.  The filing of a court action to enable the recording of a notice of 

pending action for order of attachment shall not constitute a violation of the mediation and 

arbitration provisions. 

 

 (d) Survival.  The provisions of this Section 14.10 will continue in full force and effect 

subsequent to and notwithstanding the expiration or termination of this Agreement. 

 

14.12 Governing Law.   

 

Except to the extent governed by the United States Trademark Act of 1946 (Lanham Act, 15 U.S.C. 

Sections 1051 et seq.) or other federal law that preempts California law, this Agreement and the relationship 

between you and us will be governed by the procedural and substantive laws of the State of California. 

 

14.13 Binding Effect.   

 

Subject to the restrictions on Transfers contained in this Agreement, this Agreement is binding 

upon the parties hereto and their respective executors, administrators, heirs, assigns and successors in 

interest and will not be modified except by written agreement signed by both you and us. 

 

14.14 Limitation of Claims; Waiver of Jury Trial; Waiver of Punitive Damages.   

 

Any and all claims arising out of or relating to this Agreement or the relationship among the parties 

to this Agreement will be barred unless an action or proceeding is commenced within one (1) year from the 

date you or we knew or should have known of the facts giving rise to such claim. 

 

We and you irrevocably waive trial by jury in any action, proceeding, or counterclaim, whether at 

law or in equity, brought by either of us against the other.  You, Restricted Person and we hereby waive, to 

the fullest extent permitted by law, any right to or claim or any punitive, exemplary, incidental, indirect, 

special, consequential or other damages (including, without limitation, loss of profits) against either party, 

their officers, directors, shareholders, partners, agents, representatives, independent contractors, servants 

and employees, in their corporate and individual capacities, arising out of any cause whatsoever (whether 

such cause be based in contract, negligence, strict liability, other tort or otherwise) and agree that in the 

event of a dispute, either party shall be limited to the recovery of any actual damages sustained by it.  If any 

other term of this Agreement is found or determined to be unconscionable or unenforceable for any reason, 



 

40 
Tapioca Express FA 2023 ii 

 

the foregoing provisions of waiver by agreement of punitive, exemplary, incidental, indirect, special, 

consequential or other damages (including, without limitation, loss of profits) shall continue in full force 

and effect. 

 

14.15 No Third Party Beneficiaries.   

 

Nothing in this Agreement is intended, nor will be deemed, to confer any rights or remedies upon 

any person or legal entity not a party to this Agreement. 

 

14.16 Approvals.   

 

Except where this Agreement expressly obligates us reasonably to approve or not unreasonably to 

withhold our approval of any action or request by you, we have the absolute right to refuse any request by 

you or to withhold our approval of any action by you that requires our approval. 

 

14.17 Headings.   

 

The headings of the several sections and paragraphs of this Agreement are for convenience only 

and do not define, limit or construe the contents of such sections or paragraphs. 

 

14.18 Joint and Several Liability.   

 

If you consist of two or more persons or Entities, whether or not as partners, joint ventures, or co-

owners, the obligations and liabilities of each person and Entity to us are joint and several. 

 

14.19 Counterparts.   

 

This Agreement may be executed in multiple copies, each of which will be deemed an original. 

 

14.20 Notices and Payments.   

 

 All written notices and reports permitted or required to be delivered by the provisions of this 

Agreement will be deemed so delivered at the time delivered by hand; one (1) business day after 

transmission by telegraph, facsimile, or other electronic system; one (1) business day after being placed in 

the hands of a commercial courier service for next business day delivery; or three (3) business days after 

placement in the United States Mail by registered or certified mail, return receipt requested, postage 

prepaid, and will be addressed to the parties at the addresses set forth on the first page of this Agreement or 

to such other address as a party may specify in a written notice to the other party. Any required payment or 

report not actually received by us during regular business hours on the date due (or postmarked by postal 

authorities at least two days prior thereto) will be deemed delinquent. 

 

14.21 Entire Agreement.   

 

The preambles and exhibits are a part of this Agreement.  This Agreement constitutes the entire 

agreement of the parties and supersede any and all prior negotiations, understanding, representation, and 

agreements.  Nothing in this or in any related agreement, however, is intended to disclaim the 

representations we made in the franchise disclosure document that we furnished to you. 

 

You acknowledge that you are entering into this Agreement as a result of your own independent 

investigation of our franchised business and not as a result of any representations about us made by our 

shareholders, officers, directors, employees, agents, representatives, independent contractor, or franchisees 
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that are contrary to the terms set forth in this agreement, or in any disclosure document, prospectus, or other 

similar document required or permitted to be given to you pursuant to applicable law. 

IN WITNESS WHEREOF, the parties have executed and delivered this Agreement on the day and 

year first above written. 

 

FRANCHISOR:     FRANCHISEE: 

 

TAPIOCA EXPRESS, INC.    ______________________________ 

a California corporation                 a ____________________________ 

 

 

By: ___________________________________ By: _________________________________ 

Title: _________________________________ Title: ________________________________ 

 

 

By;___________________________________   By: _________________________________ 

Title:_________________________________    Title:________________________________  

 

 

 

                                                                              By: _________________________________ 

                                                                              Title: ________________________________     

 

                                                                               



 

42 
Tapioca Express FA 2023 ii 

ATTACHMENT 1 

 

FRANCHISEE ACKNOWLEDGEMENT STATEMENT 

 
Franchisee hereby acknowledges the following: 

 

1. Franchisee has conducted an independent investigation of all aspects relating to the financial, 

operational and other aspects of the business of operating the Franchised Business. Franchisee 

further acknowledges that, except as may be set forth in Franchisor’s Disclosure Document, no 

representations of performance (financial or otherwise) for the Franchised Business provided for 

in this Agreement has been made to Franchisee by Franchisor and Franchisee and any and all 

Principals hereby waive any claim against Franchisor for any business failure Franchisee may 

experience as a franchisee under this Agreement. 

_____ 

Initial 

 

 

2. Franchisee has conducted an independent investigation of the business contemplated by this 

Agreement and understands and acknowledges that the business contemplated by this Agreement 

involves business risks making the success of the venture largely dependent upon the business 

abilities and participation of Franchisee and its efforts as an independent business operation.   

 

 

_____ 

Initial 

 

3. Franchisee agrees that no claims of success or failure have been made to it or him or her prior to 

signing the Franchise Agreement and that it/she/he understands all the terms and conditions of 

the Franchise Agreement.  Franchisee further acknowledges that the Franchise Agreement 

contains all oral and written agreements, representations and arrangements between the parties 

hereto, and any rights which the respective parties hereto may have had under any other previous 

contracts are hereby cancelled and terminated, and that this Agreement cannot be changed or 

terminated orally.   

 

 

_____ 

Initial 

 

4. Franchisee has no knowledge of any representations by Franchisor or its officers, directors, 

shareholders, employees, sales representatives, agents or servants, about the business 

contemplated by the Franchise Agreement that are contrary to the terms of the Franchise 

Agreement or the documents incorporated herein.  Franchisee acknowledges that no 

representations or warranties are made or implied, except as specifically set forth in the Franchise 

Agreement.  Franchisee represents, as an inducement to Franchisor’s entry into this Agreement, 

that it has made no misrepresentations in obtaining the Franchise Agreement.  

 

_____ 

 Initial 
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5. Franchisor expressly disclaims the making of, and Franchisee acknowledges that it has not 

received or relied upon, any warranty or guarantee, express or implied, as to the potential volume, 

profits or success of the business venture contemplated by the Franchise Agreement. 

 

_____ 

Initial 

 

 6. Franchisee acknowledges that Franchisor’s approval or acceptance of Franchisee’s Business 

location does not constitute a warranty, recommendation or endorsement of the location for the 

Franchised Business, nor any assurance by Franchisor that the operation of the Franchised 

Business at the premises will be successful or profitable. 

 

 

_____ 

Initial 

 

7. Franchisee acknowledges that it has received the Tapioca Express, Inc Franchise Disclosure 

Document with a complete copy of the Franchise Agreement and all related Attachments and 

agreements at least fourteen (14) calendar days prior to the date on which the Franchise 

Agreement was executed. Franchisee further acknowledges that Franchisee has read such 

Franchise Disclosure Document and understands its contents.   

 

_____ 

Initial 

 

8. Franchisee acknowledges that it has had ample opportunity to consult with its own attorneys, 

accountants and other advisors and that the attorneys for Franchisor have not advised or 

represented Franchisee with respect to the Franchise Agreement or the relationship thereby 

created. 

 

_____ 

Initial 

 

9. Franchisee, together with Franchisee’s advisers, has sufficient knowledge and experience in 

financial and business matters to make an informed investment decision with respect to the 

Franchise granted by the Franchise Agreement. 

 

_____ 

Initial 

 

10. Franchisee is aware of the fact that other present or future franchisees of Franchisor may operate 

under different forms of agreement(s), and consequently that Franchisor’s obligations and rights 

with respect to its various franchisees may differ materially in certain circumstances. 

 

_____ 

Initial 

 

11. It is recognized by the parties that Franchisor is also (or may become) a manufacturer or 

distributor of certain products under the Marks licensed herein; and it is understood that 
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Franchisor does not warrant that such products will not be sold within the Franchisee’s Territory 

by others who may have purchased such products from Franchisor. 

 

_____ 

Initial 

 

12. BY EXECUTING THE FRANCHISE AGREEMENT, FRANCHISEE AND ANY PRINCIPAL, 

INDIVIDUALLY AND ON BEHALF OF FRANCHISEE’S AND SUCH PRINCIPAL’S 

HEIRS, LEGAL REPRESENTATIVES, SUCCESSORS AND ASSIGNS, HEREBY 

FOREVER RELEASE AND DISCHARGE TAPIOCA EXPRESS, INC, BIG STAGE INC, 

AND ANY OF EITHER’S PARENT COMPANY, SUBSIDIARIES, DIVISIONS, 

AFFILIATES, SUCCESSORS, ASSIGNS AND DESIGNEES, AND THE FOREGOING 

ENTITIES’ DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, SHAREHOLDERS, 

SUCCESSORS, DESIGNEES AND REPRESENTATIVES FROM ANY AND ALL CLAIMS, 

DEMANDS AND JUDGMENTS RELATING TO OR ARISING UNDER THE 

STATEMENTS, CONDUCT, CLAIMS OR ANY OTHER AGREEMENT BETWEEN THE 

PARTIES EXECUTED PRIOR TO THE DATE OF THE FRANCHISE AGREEMENT, 

INCLUDING, BUT NOT LIMITED TO, ANY AND ALL CLAIMS, WHETHER PRESENTLY 

KNOWN OR UNKNOWN, SUSPECTED OR UNSUSPECTED, ARISING UNDER THE 

FRANCHISE, SECURITIES, TAX OR ANTITRUST LAWS OF THE UNITED STATES OR 

OF ANY STATE OR TERRITORY THEREOF. 

_____ 

Initial 

 

[WASHINGTON STATE FRANCHISEES: THIS STATEMENT DOES NOT WAIVE ANY 

LIABILITY THE FRANCHISOR MAY HAVE UNDER THE WASHINGTON FRANCHISE 

INVESTMENT PROTECTION ACT, RCW 19.100, AND THE RULES ADOPTED 

THEREUNDER.] 
 

FRANCHISEE:      PRINCIPAL: 

 

         

 

By:          

       (Print Name) 

  ,   

(Print Name, Title)     Date:       

 

Date:     

     
       PRINCIPAL: 

 

           

 

          

       (Print Name) 

 

        Date:       
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ATTACHMENT 2 TO FRANCHISE AGREEMENT 

 

DESIGNATED TERRITORY 

 

 

 Designated Territory in this Franchise Agreement is defined as an area within a radius of _______ 

(___) mile from the front door of the Licensed Store.  A margin of error of one tenth (1/10) of the radius in 

measurement shall not be deemed as an infringement of the Designated Territory.   

 

 

 

 

Signature ___________________________        Signature ___________________________  

[Print Name]       [Print Name]  

 

  

Signature ___________________________        Signature ___________________________          

    [Print Name]      [Print Name] 
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ATTACHMENT 3 

 

TRADEMARKS 
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ATTACHMENT 4 

 

STATEMENT OF OWNERSHIP INTERESTS IN FRANCHISEE  

 

  

Name  Percentage of Ownership   
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ATTACHMENT 5 

GENERAL RELEASE 

 
          (“Franchisee”) and its principal(s): 

        

        

        

        

 

(collectively, “Franchisee’s Principal(s)”), on behalf of themselves and their respective officers, directors, employees, 

successors, assigns, heirs, personal representatives, and all other persons acting on their behalf or claiming under them 

(collectively, the “Franchisee Releasors”), hereby release, discharge and hold harmless                                                            

Tapioca Express, Inc (“Franchisor”), Big Stage, Inc, their affiliates, and each of their respective officers, directors, 

shareholders, employees, agents, attorneys, successors, and assigns (collectively, the “Franchisor Releasees”) from 

any suits, claims, controversies, rights, promises, debts, liabilities, demands, obligations, costs, expenses, actions, and 

causes of action of every nature, character and description, in law or in equity, whether presently known or unknown, 

vested or contingent, suspected or unsuspected arising under, relating to, or in connection with the Franchise 

Agreement dated          between Franchisee and Franchisor 

and any related agreements and the relationship created thereby, or the Franchised Business operated under the 

Franchise Agreement, or any claims or representations made relative to the sale of the franchise to operate such 

Franchised Business or under any federal or state franchise or unfair or deceptive trade practice laws, which any of 

the Franchisee Releasors now own or hold or have at any time heretofore owned or held against the Franchisor 

Releasees (collectively, the “Franchisee Released Claims”).  

 

 

FRANCHISEE AND FRANCHISEE’S PRINCIPAL(S) ON BEHALF OF THEMSELVES AND THE 

FRANCHISEE RELEASORS WAIVE ANY RIGHTS AND BENEFITS CONFERRED BY ANY APPLICABLE 

PROVISION OF LAW EXISTING UNDER ANY FEDERAL, STATE OR POLITICAL SUBDIVISION THEREOF 

WHICH WOULD INVALIDATE ALL OR ANY PORTION OF THE RELEASE CONTAINED HEREIN 

BECAUSE SUCH RELEASE MAY EXTEND TO CLAIMS WHICH THE FRANCHISEE RELEASORS DO NOT 

KNOW OR SUSPECT TO EXIST IN THEIR FAVOR AT THE TIME OF EXECUTION OF THIS AGREEMENT. 

The Franchisee Releasors also covenant not to bring any suit, action, or proceeding, or make any demand or claim of 

any type, against any Franchisor Releasees with respect to any Franchisee Released Claim, and Franchisee and 

Franchisee’s Principal(s) shall defend, indemnify and hold harmless each of Franchisor Releasees against same. 

 

Executed as of _____________________. 

 

 

[WASHINGTON STATE FRANCHISEES: THIS RELEASE SHALL NOT APPLY TO CLAIMS ARISING 

UNDER THE FRANCHISE INVESTMENT PROTECTION ACT, CHAPTER 19.100 RCW, OR THE RULES 

ADOPTED THEREUNDER IN ACCORDANCE WITH RCW 10.100.220(2).]    

  

Signature Page to Follow 
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FRANCHISEE: 

 

     By:    

 

        ,     

      (Name, Title) 

 

     FRANCHISEES’S PRINCIPAL: 

 

      

 

         

Print Name:        

 

         

Print Name:        

 

         

Print Name:        

 

         

Print Name:        
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ATTACHMENT 6 
 

GUARANTY  

This Guaranty and Covenant (this “Guaranty”) is given by the undersigned (“Guarantor”) on 

   to Tapioca Express, Inc a California corporation (“Franchisor”), in order to induce 

Franchisor to enter into that certain Franchise Agreement dated of even date herewith (the 

“Franchisee Agreement”) with         , a(n) 

      ,        and  

      (collectively “Franchisee”). 

 

Guarantor acknowledges that Guarantor is the spouse of Franchisee’s Principal, as that term is 

used in the Franchise Agreement. 

Guarantor acknowledges that Guarantor has read the terms and conditions of the Franchise 

Agreement and acknowledges that the execution of this Guaranty are in partial consideration for, 

and a condition to the granting of, the rights granted in the Franchise Agreement to Franchisee, 

and that Franchisor would not have granted these rights without the execution of this Guaranty by 

Guarantor. 

Guarantor hereby individually makes, agrees to be bound by, and agrees to perform, all of the 

monetary obligations and non-competition covenants and agreements of the Franchisee as set forth 

in the Franchise Agreement, including but not limited to, the covenants set forth in Sections 9.3 f, 

11.1 and 11.4 of the Franchise Agreement (“Guaranteed Obligations”).  Guarantor shall perform 

and/or make punctual payment to Franchisor of the Guaranteed Obligations in accordance with the 

terms of the Franchise Agreement or other applicable document forthwith upon demand by 

Franchisor. 

This Guaranty is an absolute and unconditional continuing guaranty of payment and 

performance of the Guaranteed Obligations.  This Guaranty shall not be discharged by renewal of 

any claims guaranteed by this instrument, change in ownership or control of the Franchisee entity, 

transfer of the Franchise Agreement, the suffering of any indulgence to any debtor, extension of 

time of payment thereof, nor the discharge of Franchisee by bankruptcy, operation of law or 

otherwise.  Presentment, demand, protest, notice of protest and dishonor, notice of default or 

nonpayment and diligence in collecting any obligation under any agreement between Franchisee 

and Franchisor are each and all waived by Guarantor and/or acknowledged as inapplicable. 

Guarantor waives notice of amendment of any agreement between Franchisee and Franchisor and 

notice of demand for payment by Franchisee.  Guarantor further agrees to be bound by any and all 

amendments and changes to any agreement between Franchisee and Franchisor. 

Franchisor may pursue its rights against Guarantor without first exhausting its remedies against 

Franchisee and without joining any other guarantor hereto and no delay on the part of Franchisor 

in the exercise of any right or remedy shall operate as a waiver of such right or remedy, and no 

single or partial exercise by Franchisor of any right or remedy shall preclude the further exercise 

of such right or remedy. 

If other guarantors have guaranteed any and or all of the Guaranteed Obligations, their liability 

shall be joint and several to that of Guarantor. 
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Until all of the Guaranteed Obligations have been paid in full and/or performed in full, Guarantor 

shall not have any right of subrogation, unless expressly given to Guarantor in writing by 

Franchisor. 

All Franchisor’s rights, powers and remedies hereunder and under any other agreement now or 

at any time hereafter in force between Franchisor and Guarantor shall be cumulative and not 

alternative and shall be in addition to all rights, powers and remedies given to Franchisor by law. 

Should any one or more provisions of this Guaranty be determined to be illegal or unenforceable, 

all other provisions nevertheless shall remain effective. 

This Guaranty shall extend to and inure to the benefit of Franchisor and its successors and 

assigns and shall be binding on Guarantor and its successors and assigns. 

 

Guarantor has signed this Guaranty as of the date set forth above. 

 

GUARANTOR - SPOUSE OF FRANCHISEE’S PRINCIPAL: 

 

         

     Print Name:        
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ATTACHEMENT 7 
CONFIDENTIALITY AND NON-COMPETE AGREEMENT  

This Confidentiality and Non-Compete Agreement (the “Agreement”) is made and entered into this 

day        , by       

     , a(n)         

    (“Franchisee”), a franchisee of Tapioca Express, Inc, a California corporation 

(“Franchisor”), and     , an individual (“Covenantor”) in connection with an 

Franchise Agreement dated.   

WHEREAS, Franchisee and Franchisor are parties to a franchise agreement dated               

  (the “Franchise Agreement”), whereby Franchisor has granted Franchisee the right to use 

certain trademarks, including, the registered trademark “Tapioca Express” and design mark, and 

certain proprietary products, services, promotions and methods (the “System”) for the establishment 

and operation of Franchised Business outlets; 

WHEREAS, in connection with his or her duties, it will be necessary for Covenantor to have access 

to some or all of the confidential information, knowledge, know-how, techniques, contents of the 

Tapioca Express operations manual and other materials used in or related to the System and/or 

concerning the methods of operation of the System (collectively referred to as “Confidential 

Information”); 

WHEREAS, the Confidential Information provides economic advantages to Franchisor and 

licensed users of the System, including Franchisee; 

WHEREAS, Franchisee has acknowledged the importance of restricting the use, access and 

dissemination of the Confidential Information, and Franchisee therefore has agreed to obtain from 

Covenantor a written agreement protecting the Confidential Information and further protecting the 

System against unfair competition; and 

WHEREAS, Covenantor acknowledges that receipt of and the right to use the Confidential 

Information constitutes independent valuable consideration for the representations, promises and 

covenants made by Covenantor herein. 

NOW, THEREFORE, in consideration of the mutual covenants and obligations contained herein, 

the parties agree as follows: 

1. Confidentiality Agreement. 

a. Covenantor shall, at all times, maintain the confidentiality of the Confidential Information and 

shall use such Confidential Information only in the course of his or her employment by or association 

with Franchisee in connection with the operation of a Franchised Business under the Franchise 

Agreement. 

b. Covenantor shall not at any time make copies of any documents or compilations containing 

some or all of the Confidential Information without Franchisor’s express written permission. 

c. Covenantor shall not at any time disclose or permit the disclosure of the Confidential 

Information except, and only then to the limited extent necessary, to those employees of Franchisee 

for training and assisting such employees in the operation of the Franchised Business. 

d. Covenantor shall surrender any material containing some or all of the Confidential Information 

to Franchisee or Franchisor, upon request, or upon termination of employment or association with 

Franchisee. 
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e. Covenantor shall not at any time, directly or indirectly, do any act or omit to do any act that 

would or would likely be injurious or prejudicial to the goodwill associated with the System. 

f. Covenantor agrees that no Confidential Information may be reproduced, in whole or in part, 

without written consent. 

2. Covenants Not to Compete. 

a. In order to protect the goodwill and unique qualities of the System, and in consideration for the 

disclosure to Covenantor of the Confidential Information, Covenantor further agrees and covenants 

that during Covenantor’s employment or association with Franchisee, Covenantor shall not, for 

Covenantor or through, on behalf of or in conjunction with any person or entity:  

(i) divert, or attempt to divert, any business or customer of the Tapioca Express outlet or of 

other franchisees in the System to any competitor, by direct or indirect inducement or otherwise 

or  

(ii)  participate as an owner, partner, director, officer, employee, consultant or agent or serve 

in any other capacity in any restaurant or eatery business substantially similar to the System. 

b. In further consideration for the disclosure to Covenantor of the Confidential Information and 

to protect the goodwill and unique qualities of the System, Covenantor further agrees and covenants 

that, upon the termination of Covenantor’s employment or association with Franchisee and continuing 

for twenty-four (24) months thereafter, Covenantor shall not, for Covenantor or through, on behalf of 

or in conjunction with any person or entity: 

(i) divert, or attempt to divert, any business or customer of the Franchised Business or of other 

franchisees in the Tapioca Express System to any competitor, by direct or indirect inducement 

or otherwise or 

(ii)  participate as an owner, partner, director, officer, employee, or consultant or serve in any 

other managerial, operational or supervisory capacity in any restaurant or eatery business 

within the within ten (10) miles of Franchisee’s Territory or any Tapioca Express location. 

 

c. The parties acknowledge and agree that each of the covenants contained herein are reasonable 

limitations as to time, geographical area, and scope of activity to be restrained and do not impose 

a greater restraint than is necessary to protect the goodwill or other business interests of Franchisor.   

 

d. If the period of time or the geographic scope specified Section 2.b. above, should be adjudged 

unreasonable in any proceeding, then the period of time will be reduced by such number of months 

or the geographic scope will be reduced by the elimination of such portion thereof, or both, so that 

such restrictions may be enforced for such time and scope as are adjudged to be reasonable.  In 

addition, Franchisor shall have the right, in its sole discretion, to reduce the scope of any covenant 

set forth in this Agreement or any portion thereof, without Covenantor’s or Franchisee’s consent, 

effective immediately upon receipt by Covenantor of written notice thereof, and Covenantor agrees 

to forthwith comply with any covenant as so modified. 

 

3. General. 

 

a. Franchisee shall take full responsibility for ensuring that Covenantor acts as required by this 

Agreement. 
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b. Covenantor agrees that in the event of a breach of this Agreement, Franchisor would be 

irreparably injured and be without an adequate remedy at law.  Therefore, in the event of such a 

breach, or threatened or attempted breach of any of the provisions hereof, Franchisee is obligated 

to enforce the provisions of this Agreement and shall be entitled, in addition to any other remedies 

that are made available to it at law or in equity, to a temporary and/or permanent injunction and a 

decree for the specific performance of the terms of this Agreement, without the necessity of 

showing actual or threatened harm and without being required to furnish a bond or other security. 

 

c. Covenantor agrees to pay all expenses (including court costs and reasonable attorneys’ fees) 

incurred by Franchisor and Franchisee in enforcing this Agreement. 

 

d. Any failure Franchisee to object to or take action with respect to any breach of any provision 

of this Agreement by Covenantor shall not operate or be construed as a waiver of or consent to that 

breach or any subsequent breach by Covenantor. 

 

e. THIS AGREEMENT SHALL BE INTERPRETED BY AND CONSTRUED AND 

ENFORCED IN ACCORDANCE WITH THE LAWS OF THE STATE WHERE THE 

FRANCHISED BUSINESS IS LOCATED. COVENANTOR HEREBY IRREVOCABLY 

SUBMITS HIMSELF OR HERSELF TO THE JURISDICTION OF THE STATE AND 

FEDERAL COURTS OF THE SUCH STATE.  COVENANTOR HEREBY WAIVES ALL 

QUESTIONS OF PERSONAL JURISDICTION OR VENUE FOR THE PURPOSE OF 

CARRYING OUT THIS PROVISION.  COVENANTOR HEREBY AGREES THAT SERVICE 

OF PROCESS MAY BE MADE UPON COVENANTOR IN ANY PROCEEDING RELATING 

TO OR ARISING UNDER THIS AGREEMENT OR THE RELATIONSHIP CREATED BY 

THIS AGREEMENT BY ANY MEANS ALLOWED BY SUCH STATE OR FEDERAL LAW.  

COVENANTOR FURTHER AGREES THAT VENUE FOR ANY PROCEEDING RELATING 

TO OR ARISING OUT OF THIS AGREEMENT SHALL BE IN THE STATE WHERE THERE 

FRANCHISED BUSINESS IS LOCATED; PROVIDED, HOWEVER, WITH RESPECT TO 

ANY ACTION THAT INCLUDES INJUNCTIVE RELIEF OR OTHER EXTRAORDINARY 

RELIEF, FRANCHISOR OR FRANCHISEE MAY BRING SUCH ACTION IN ANY COURT 

IN ANY STATE THAT HAS JURISDICTION. 

 

f. The parties agree that each of the foregoing covenants contained herein shall be construed as 

independent of any other covenant or provision of this Agreement.   

 
g. Covenantor acknowledges and agrees that each of the covenants contained herein will not 

impose any undue hardship on Covenantor since Covenantor has other considerable skills, 

experience and education which affords Covenantor the opportunity to derive income from other 

endeavors. 

 
h. This Agreement contains the entire agreement of the parties regarding the subject matter 

hereof.  This Agreement may be modified only by a duly authorized writing executed by all parties. 

 
i. All notices and demands required to be given hereunder shall be in writing, and shall be 

delivered personally or by certified or registered mail, postage prepaid, addressed to the party for 

whom intended, and shall be deemed given on the date of delivery or the date delivery is refused.  

All such notices shall be addressed to the party to be notified at the following addresses: 
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If directed to Franchisee: 

  

  

 

If directed to Covenantor: 

  

  

 

Any change in the foregoing addresses shall be effected by giving written notice of such change to 

the other parties.  

j. Franchisor is an intended third-party beneficiary of this Agreement, and Franchisor may take 

whatever action it deems necessary to enforce Covenantor’s obligations hereunder.  The rights and 

remedies of Franchisor under this Agreement are fully assignable and transferable and shall inure to 

the benefit of its respective affiliates, successors and assigns.   

 

k. The respective obligations of Franchisee and Covenantor hereunder may not be assigned by 

Franchisee or Covenantor, without the prior written consent of Franchisor. 

 

IN WITNESS WHEREOF, the undersigned have entered into this Confidentiality and Non-Compete 

Agreement as witnessed by their signatures below. 

 

 

FRANCHISEE: 

 

  

 

By:   

Name:   

Title:   

 

COVENANTOR: 

 

  

Name:   
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ATTACHMENT 8 

 

SUBLEASE AGREEMENT 

(Only applies to Store located in Wal-Mart Stores) 
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EXHIBIT 9 TO FRANCHISE AGREEMENT 

 

                                                      ANTI- HARASSMENT POLICY 

 

 

EQUAL OPPORTUNITY EMPLOYMENT 

 

 Tapioca Express, its corporate-owned retail outlets and its franchised stores are equal 

opportunity employers.  It is Tapioca Express’s policy to provide equal employment opportunities 

to all qualified persons without regard to race, color, creed, religion, ancestry, national origin, sex, 

gender, sexual orientation, marital status, gender identification, age, military status or non-job-

related handicap or disability.  This equal opportunity policy applies to all employment-related 

activities, including, but not limited to, recruiting, hiring, training, transfers, promotions, and the 

administration of compensation and benefits with regard to ability and merit.   

 

Tapioca Express and its affiliates will make reasonable accommodations for qualified 

individuals with known disabilities in accordance with the Americans with Disabilities Act of 

1990, as amended. This statute governs all aspects of employment, including selection, job 

assignment, compensation, discipline, termination, and access to benefits and training. 

 

Creating a work atmosphere in which employees feel comfortable and welcome is of the 

utmost importance to Tapioca Express.  Tapioca Express’s management and that of its franchisees   

supervise implementation of this equal opportunity policy.  Any employees with questions or 

concerns about any type of discrimination in the workplace should bring such issues to the 

attention of Management, whether at the franchise or corporate level.  Employees are encouraged 

to raise concerns and make reports without fear of retaliation.  Anyone found to be engaging in 

any type of unlawful discrimination will be subject to disciplinary action, up to and including 

discharge for cause. 

 

All complaints under this equal opportunity policy should immediately be brought to the 

attention of Management, or to the Tapioca Express’s compliance law counsel,   Ruth B. Kraft, 

Esq., Chair of the Employment Law Group at the law firm of Vigorito, Barker, Porter & Patterson, 

LLP at (516) 282-3355 or r.kraft@vbpplaw.com.  Judge Kraft can also be reached by mail at the 

following address: 300 Garden City Plaza, Suite 308, Garden City, New York 11530.  Reports 

made to franchisees should be forwarded to   Tapioca Express’s human resources department to 

the attention of Kyle Lin, Operations Director, via e-mail to kylel@tapiocaexpress.com, via 

telephone to (626) 453-0777 ext. 158, or by mail to 1908 Central Avenue, South El Monte, 

California 91733. 

 

 

 

DISCRIMINATION BASED ON PAID FAMILY LEAVE REQUEST OR USAGE: 

Employees in various jurisdictions, whether state or local, may be protected against discrimination 

and retaliation for requesting or taking paid family leave.  If your employment is terminated, your 

pay or benefits reduced, or you are subjected to discipline as a result of requesting or taking paid 

family leave, this should be reported to Management as to well as to compliance counsel. 

SEXUAL AND OTHER UNLAWFUL HARASSMENT 

mailto:r.kraft@vbpplaw.com
mailto:kylel@tapiocaexpress.com
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Our Philosophy: Every employee is entitled to be treated with respect and dignity by every 

other employee and supervisor. It is Tapioca Express’s policy  that all of its employees should be 

able to enjoy a work environment free from all forms of unlawful employment discrimination, 

including sexual harassment and racial discrimination, whether committed by supervisory or non-

supervisory personnel.  Harassment and discrimination, for any reason, whether based on sex, race 

or the like, at work assignments in or outside of the office, will not be tolerated by Tapioca Express.   

 

 No employee, including supervisors, may threaten or imply that another employee’s 

submission to or rejection of sexual advances will in any way influence any decision regarding 

any condition of that employee’s employment.  This includes wages, assigned duties, shift or any 

other personnel matter. 

 

Supervisors and non-supervisors are also prohibited from participating in sexually 

harassing conduct that may create an offensive work environment, whether physical or verbal.  

This includes, but is not limited to, repeated offensive or unwelcome sexual flirtations, advances, 

physical contact, propositions, verbal commentaries about an individual’s body, sexually 

degrading words or gestures, or the display of sexually suggestive objects or pictures. 

 

 Definitions of Harassment and Discrimination:  Discrimination includes unsolicited and 

unwelcome verbal or physical conduct based upon, but not limited to, a broad variety of 

characteristics including, but not limited to: gender, color, race, ancestry, religion, national origin, 

age, physical or emotional handicap, mental condition, disability, marital status, veteran or active 

duty status, citizenship, genetic predisposition, carrier status, sexual orientation and gender 

identification.  Discrimination occurs when decisions to hire, fire, evaluate, promote or other 

aspects of employment are based upon these characteristics.  Sexual harassment includes 

unwelcome or unwanted sexual harassment, requests for sexual favors, and other verbal, non-

verbal or physical conduct of a sexual nature.  Sexual harassment can occur when a supervisor or 

management personnel make an unwanted sexual advance in return for an employment decision 

or when the conduct creates an intimidating, hostile or offensive work environment.  

Discrimination and harassment may be implicit as well as explicit. 

 

 Examples of discrimination may include, but are not limited to, conduct such as stereotyped 

or demeaning remarks or gestures offensive to gender, racial, ethnic or religious groups.  Sexual 

harassment may include, but is not limited to, unwanted sexual advances; demands for sexual 

favors in exchange for favorable treatment or continued employment,; repeated sexual jokes, 

flirtations, advances or propositions;  verbal abuse of a sexual nature, graphic; verbal commentary 

about an individual’s body, sexual prowess or sexual deficiencies; leering, whistling, touching, 

pinching, assault, coerced sexual acts or suggestive insulting, obscene or demeaning gestures or 

comments; and display in the workplace of sexually  suggestive objects or pictures.  These 

behaviors are unacceptable both in the workplace and in any setting outside the workplace.   

 

 Consensual romantic and/or sexual relationships between managerial employees and 

subordinates may lead to unforeseen complications.  The respect and trust accorded a person by a 

subordinate, as well as the power exercised by the person in evaluating or otherwise supervising a 

subordinate, greatly diminish the subordinate’s actual freedom of choice.    
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 Individuals Covered by the Policy: The harassment and discrimination policy covers all 

employees.  Tapioca Express encourages the reporting of all incidents of discrimination or 

harassment, regardless of who the offender might be. 

 

 Reporting a Complaint: Tapioca Express encourages individuals who believe that they 

are being harassed or discriminated against to clearly and promptly notify the offender that his or 

her behavior is unwelcome. If, for any reason, the individual does not wish to confront the offender, 

or if such confrontation does not successfully end the unacceptable conduct, then Management 

should be notified.  The best course of action in any case will depend on many factors and, 

therefore, the procedure should be and remain flexible. However, an accurate record of 

objectionable conduct is essential to resolve a complaint.  Oral reports of discrimination or 

harassment are best reduced to a writing by either the complainant or the individuals designated to 

receive the complaint.  Prompt reporting is strongly encouraged, as it allows for rapid investigation 

and resolution.  Should Tapioca Express determine that harassment or discrimination has occurred, 

the offender will be subject to appropriate disciplinary procedures up to and including separation 

from employment.  Additional disciplinary actions may include: referral to counseling, 

withholding of a promotion, reassignment, or temporary suspension without pay.  If an 

investigation results in a finding that the complainant falsely accused another of discrimination or 

harassment, the complainant will be subject to appropriate sanctions, as described above. 

 

 Tapioca Express maintains a ZERO TOLERANCE policy for discrimination and 

harassment. Tapioca Express will investigate all complaints of discrimination and 

harassment. 

 

Employees are encouraged to report any instances of sexual or other harassment to 

Management  in the manner with which they feel most comfortable and direct such notice to 

franchisees as well as to Tapioca Express, to the attention of Kyle Lin, Operations Director, 

at 1908 Central Avenue, South El Monte, California 91733, or via telephone to (626) 453-

0777 ext. 158, or via email to Kylel@tapiocaexpress.com.  Such report shall also be made or 

copied to Tapioca Express’s compliance   counsel, Ruth Kraft, Esq. of Vigorito, Barker, 

Patterson, Nichols & Porter, LLP at 300 Garden City Plaza, Suite 308, Garden City, New 

York 11530, or via telephone to (516) 282-3355, or by email to R.Kraft@vbpnplaw.com.  

Such complaints will be acted upon if the complaint is found to be valid. Retaliation against 

an employee who has reported workplace harassment is prohibited. 

 

 

 

 

 

 

 Retaliation against an employee who is participating in an investigation or who has served 

as a “whistleblower” is strictly prohibited. Confidentiality regarding such employees’ participation 

will be protected to the extent possible but is not guaranteed. 
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ATTEST     TAPIOCA EXPRESS, INC. 

      By:       

Witness     Name:        

      Title:       

       

      FRANCHISEE: 

            

Witness         

 

 



 

42 
Tapioca Express FDD 2023 B 

Exhibit C to the Disclosure Document 

 

TABLE OF CONTENTS OF CONFIDENTIAL OPERATIONS MANUAL 

 

 



 

1 
 

Tapioca Express Store Operation Manual



 

2 

 

Table of Contents  

 



 

3 

 

CHAPTER 1: COMPANY STRUCTURE AND INTRODUCTION . Error! 

Bookmark not defined. 

1.1 Company Introduction .................................... Error! Bookmark not defined. 

1.1.1 Company Structure ........................................ Error! Bookmark not defined. 

1.2 Introductions of Departments in Tapioca Express . Error! 

Bookmark not defined. 

1.2.1 Franchise & Marketing DepartmentError! Bookmark not defined. 

1.2.1.1 Renewal ........................................................ Error! Bookmark not defined. 

1.2.1.2 Transfer ......................................................... Error! Bookmark not defined. 

1.2.1.3 Termination .............................................. Error! Bookmark not defined. 

1.2.2 Marketing ......................................................... Error! Bookmark not defined. 

1.2.3 Distribution Department ........................... Error! Bookmark not defined. 

1.2.3.1 Franchisee Order taking ............ Error! Bookmark not defined. 

1.2.3.2 Delivery and shipping ................... Error! Bookmark not defined. 

1.2.3.3 Product Return ..................................... Error! Bookmark not defined. 

1.2.3.4 Warehouse Management .......... Error! Bookmark not defined. 

FAQ………………………………………………………………………………………

… ..16 

1.2.4 Financial Department .................................. Error! Bookmark not defined. 

1.2.5 Restaurant Operations DepartmentError! Bookmark not defined. 

1.2.5.1 Store Operation Assistance .. Error! Bookmark not defined. 

1.2.5.2 Franchisee Training ........................ Error! Bookmark not defined. 

1.2.5.3 Product Quality Control ............. Error! Bookmark not defined. 

1.2.5.4 Manager’s Special and Price Change 

Requests .......................................................................... Error! Bookmark not defined. 

1.2.5.5 Store Audit ................................................ Error! Bookmark not defined. 



 

4 

 

COMPANY STRUCTURE AND INTRODUCTION – FORMS .......... Error! 

Bookmark not defined. 

CHAPTER 2: UNDERSTANDING TEA AND TAPIOCA (BOBA) Error! 

Bookmark not defined. 

2.1 Understanding Tea .............................................. Error! Bookmark not defined. 

2.1.1. Teas of Tapioca Express .............. Error! Bookmark not defined. 

2.1.2 Tea Types ........................................................ Error! Bookmark not defined. 

2.1.3 Taiwan Tea Culture ............................... Error! Bookmark not defined. 

2.2 Advantages of Tea ............................................... Error! Bookmark not defined. 

2.3 Black & White Tapioca (Boba) ................ Error! Bookmark not defined. 

2.3.1 The Origins of Tapioca ..................... Error! Bookmark not defined. 

2.3.2 The Elements of Tapioca ............... Error! Bookmark not defined. 

2.3.3 The Quality of Tapioca ...................... Error! Bookmark not defined. 

         2.4 Yogurt Frost………………………………………………………………….26 

           2.5 Crispy chicken..…………………………………………………………….26 

CHAPTER 3: UNDERSTANDING STORE EQUIPMENTS AND 

UTENSILS.................................................................................................... Error! Bookmark not defined. 

3.1 Store Equipment .................................................... Error! Bookmark not defined. 

3.1.1 Equpiment functions and operation tips (bar 

area) .................................................................................... Error! Bookmark not defined.9 

3.1.2 Equpiment functions and operation tips 

(kitchen area) ............................................................................................................. 32 

3.2 Suggested Brands for each equipment 

…………………………………36 

3.3 Maintenance Log ................................................... Error! Bookmark not defined. 

3.4 Utensils ............................................................................................................................ 43 



 

5 

 

                4.1 Food Borne Illness & Personal HygieneError! Bookmark not 

defined. 

4.2 Time and Temperature .................................... Error! Bookmark not defined. 

4.3 Preventing Cross Contamination ....... Error! Bookmark not defined. 

4.4 Cleaning, Sanitation, and Safety ......... Error! Bookmark not defined. 

UNDERSTANDING FOOD SAFETY AND HANDLING – FORMSError! 

Bookmark not defined. 

CHAPTER 6: STORE OPERATIONS .............................. Error! Bookmark not defined. 

6.1 Detailed Daily Store Operations ProceduresError! Bookmark 

not defined. 

6.2 Tapioca Express Store Opening and Closing Checklist

 ............................................................................................................ Error! Bookmark not defined.9 

6.3 Inventory Control .................................................. Error! Bookmark not defined. 

6.4 Store Maintenance .............................................................................................. 76 

6.5 Store Sales Management............................................................................. 76 

6.6 TE store Operation Forms........................... Error! Bookmark not defined. 

CHAPTER 7: STORE MANAGEMENT .......................... Error! Bookmark not defined. 

7.1 Store Management ............................................... Error! Bookmark not defined. 

7.1.1.1 Job Scope .................................................. Error! Bookmark not defined. 

7.1.1.2 Hiring ............................................................... Error! Bookmark not defined. 

7.1.1.3 Employee Training ........................... Error! Bookmark not defined. 

7.1.1.4 Employee Performance Appraisal Error! Bookmark not 

defined. 

7.1.2 Working with Store Manager ... Error! Bookmark not defined.4 

7.2 Inventory Management ................................. Error! Bookmark not defined.9 

CHAPTER 8: CUSTOMER SERVICE .............................. Error! Bookmark not defined. 

8.1 Tapioca Express Customer Service Philosophy and 



 

6 

 

Goals ............................................................................................. Error! Bookmark not defined. 

8.2 What is good customer service? ........ Error! Bookmark not defined. 

8.3 Employee’s roles for providing good customer service 

at TE store ............................................................................... Error! Bookmark not defined. 

8.4 Handling Customer Complaints ........... Error! Bookmark not defined. 

8.4.1 Philosophical Principles of Handling 

Complaints .................................................................... Error! Bookmark not defined. 

8.4.2 Responses to Customer ComplaintsError! Bookmark not 

defined. 

8.5 Customer Service Guidelines ................. Error! Bookmark not defined. 

8.5.1 General Service ..................................................................................... 109 

8.5.2 Phone Order Service .................................. Error! Bookmark not defined. 

8.5.3 Sales promoting ....................................... Error! Bookmark not defined. 

CHAPTER 9: Tapioca Express Recipes .................. Error! Bookmark not defined.4 

 



 

43 
Tapioca Express FDD 2023 A 

 

Exhibit D to the Disclosure Document 

 

FINANCIAL STATEMENTS 

 



TAPIOCA EXPRESS, INC.
(A CALIFORNIA CORPORATION)

FINANCIAL STATEMENTS
AND

INDEPENDENT AUDITOR'S REPORT

MAY 31, 2022



TAPIOCA EXPRESS, INC.
(A CALIFORNIA CORPORATION)

FINANCIAL STATEMENTS
AND

INDEPENDENT AUDITOR'S REPORT

FOR THE YEAR ENDED MAY 31, 2022

TABLE  OF  CONTENTS
Page

  
Independent Auditor's Report 1-3

Balance Sheet as of May 31, 2022 Exhibit A 4-5

Statements of Income and Retained Earnings for the  
Year Ended May 31, 2022 Exhibit B 6

Statement of Changes in Stockholder's Equity for the 
Year Ended May 31, 2022 Exhibit C 7

Statement of Cash Flows for the  
Year Ended May 31, 2022 Exhibit D 8

Notes to the Financial Statements Notes 1-11 9-20

YEH & ASSOCIATES
17506 Colima Road, Suite 202
Rowland Heights, CA 91748



YEH & ASSOCIATES, 
 A Professional Accountancy Corporation                                        
 Members of American Institute of Certified Public Accountants & California Society of CPA’s 
           

17506 Colima Rd. #202, Rowland Heights, CA 91748 
Tel.: (626) 810-7285 t Fax: (626) 810-7561 t e-mail: kyeh@kevinyehcpa.com 

 
 

INDEPENDENT AUDITOR’S REPORT 
 
 
To the Board of Directors and Stockholders 
of Tapioca Express, Inc. 
 
Opinion 
 
We have audited the accompanying financial statements of Tapioca Express Inc., a California 
corporation, which comprise the balance sheet as of May 31, 2022, and the related statements of 
income, retained earnings, changes in stockholder’s equity and cash flows for the year then 
ended, and the related notes to the financial statements.   
 
In our opinion, the financial statements referred to above present fairly in all material respects, 
the financial position of Tapioca Express, Inc. as of May 31, 2022, and the results of its 
operations and its cash flows for the year then ended in accordance with accounting principles 
generally accepted in the United States of America. 
 
Basis for Opinion 
 
We conducted our audit in accordance with auditing standards generally accepted in the United 
States of America. Our responsibilities under those standards are further described in the 
Auditor’s Responsibilities for the Audit of the Financial Statements section of our report.  We 
are required to be independent of Tapioca Express, Inc. and to meet our other ethical 
responsibilities in accordance with the relevant ethical requirements relating to our audit.  We 
believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis 
for our audit opinion. 
 
Responsibilities of Management for the Financial Statements 
 
Management is responsible for the preparation and fair presentation of the financial statements in 
accordance with accounting principles generally accepted in the United States of America, and 
for the design, implementation, and maintenance of internal control relevant to the preparation 
and fair presentation of financial statements that are free from material misstatement, whether 
due to fraud or error. 
 
In preparing the financial statements, management is required to evaluate whether there are 
conditions or events, considered in the aggregate, that raise substantial doubt about Tapioca 
Express, Inc.’s ability to continue as a going concern within one year after the date that the 
financial statements are available to be issued. 
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Auditor’s Responsibilities for the Audit of the Financial Statements  
 
Our objectives are to obtain reasonable assurance about whether the financial statements as a 
whole are free from material misstatement, whether due to fraud or error, and to issue an 
auditor’s report that includes our opinion.  Reasonable assurance is a high level of assurance but 
is not absolute assurance and therefore is not a guarantee that an audit conducted in accordance 
with generally accepted auditing standards will always detect a material misstatement when it 
exists.  The risk of not detecting a material misstatement resulting from fraud is higher than for 
one resulting from error, as fraud may involve collusion, forgery, intentional omissions, 
misrepresentations or the override of internal control.  Misstatements are considered material if 
there is a substantial likelihood that, individually or in the aggregate, they would influence the 
judgment made by a reasonable user based on the financial statements.    
 
In performing an audit in accordance with generally accepted auditing standards, we: 
 

· Exercise professional judgment and maintain professional skepticism throughout the 
audit. 

 
· Identify and assess the risks of material misstatement of the financial statements, whether 

due to fraud or error, and design and perform audit procedures responsive to those risks.  
Such procedures include examining, on a test basis, evidence regarding the amounts and 
disclosures in the financial statements. 
 

· Obtain an understanding of internal control relevant to the audit in order to design audit 
procedures that are appropriate in the circumstances, but not for the purpose of 
expressing an opinion on the effectiveness of Tapioca Express, Inc.’s internal control.  
Accordingly, no such opinion is expressed. 
 

· Evaluate the appropriateness of accounting policies used and the reasonableness of 
significant accounting estimates made by management, as well as evaluate the overall 
presentation of the financial statements. 

 
· Conclude whether, in our judgment, there are conditions or events, considered in the 

aggregate, that raise substantial doubt about Tapioca Express, Inc.’s ability to continue as 
a going concern for a reasonable period of time.  

 
We are required to communicate with those charged with governance regarding, among other 
matters, the planned scope and timing of the audit, significant audit findings, and certain internal 
control related matters that we identified during the audit.   
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Rowland Heights, California 
September 14, 2022 
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EXHIBIT A
TAPIOCA EXPRESS, INC.
(A California Corporation)

BALANCE  SHEET

 

ASSETS

CURRENT ASSETS
Cash (Note 1 and Note 8) $ 81,319
Accounts receivable, net of allowance $2,280 (Note 1) 190,618
Accounts receivable, affiliates (Note 1, Note 2 and Note 8) 253,366
Other receivable 845
Other receivable, affiliates (Note 2) 110,282
Interest receivable (Note 2) 177,232
Inventory, net of inventory reserve $9,492 (Note 1) 366,626
Prepaid expense 3,851
Prepaid income tax 27,578
Loan to stockholders (Note 2) 597,677

Total current assets 1,809,394

PROPERTY AND EQUIPMENT (Note 1 and Note 3)

         Total property and equipment 707,587                  
Less: Accumulated depreciation (617,259)                 

Property and equipment, net 90,328                    

OTHER ASSETS
Computer software, net (Note 1 and Note 4) -                              
Loan fee, net (Note 1 and Note 4) 434                         
Organization cost, net (Note 1 and Note 4) -                              
Website development cost, net (Note 1 and Note 4) -                              
Deposits 12,000                    
Deferred income tax assets - noncurrent (Note 1 and Note 10) 7,712                      

Total other assets 20,146                    

Total assets $ 1,919,868

May 31, 2022

See Independent Auditor's Report and Notes to Financial Statements 
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EXHIBIT A

BALANCE  SHEET

LIABILITIES  AND  STOCKHOLDER'S  EQUITY

CURRENT LIABILITIES
Bank Loan and PPP Loan (Note 5) $ 40,000                    
Accounts payable (Note 8) 275,043                  
Accrued expenses (Note 5) 101,001                  
Accrued expenses, affiliates (Note 2) 11,000                    
Advance from franchisee 19,921                    
Deferred Revenue (Note 1) 60,740                    
Franchisee deposits (Note 1) 177,331                  
Franchisee deposits, affiliates (Note 1 and Note 2) 5,000                      

Total current liabilities 690,036                  

LONG TERM LIABILITIES

Deposits (Note 2) -                              

Total long term liabilities -                              

Total liabilities 690,036                  

CONTINGENCY (Note 7)
LEASES COMMITMENTS (Note 6)
RISKS, CONCENTRATION, AND UNCERTAINTIES (Note 8)
SUBSEQUENT EVENTS (Note 11)

STOCKHOLDER'S EQUITY
Common stock, $1 par value 

authorized: 1,000,000 shares
issued and outstanding: 80,000 shares (Note 9) 80,000                    

Additional paid-in capital (Note 9) 99,700                    
Retained earnings 1,050,132               

Total stockholder's equity 1,229,832               

Total liabilities and stockholder's equity $ 1,919,868               

May 31, 2022

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT B

Sales, net (Note 2) $ 1,714,129
Franchise revenue and related income (Note 1 and Note 2) 389,850
Total revenue 2,103,979

Cost of sales (Note 8) 1,258,878 
Gross profit 845,101

Selling, general
  and administrative expenses (Note 1 and Note 2) 844,167

Operating income 934

Other incomes (expenses)

Interest expense (Note 5) (8,858)
Interest income (Note 2) 11,068
Settlement loss (9,000)
Gain from PPP loan forgiveness (Note 5) 87,461

Total other incomes (expenses) 80,671

Net income before income tax provisions 81,605

Income tax benefits (provisions) (Note 1 and Note 10) 691

Net income $ 82,296

Retained earnings - beginning 1,067,836               

Dividend (100,000)                

Retained earnings - ending $ 1,050,132               

TAPIOCA EXPRESS, INC.

For The Year Ended May 31, 2022
STATEMENTS OF INCOME AND RETAINED EARNINGS

(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT C

STATEMENT OF CHANGES IN STOCKHOLDER'S EQUITY
For The Year Ended May 31, 2022

RETAINED
CAPITAL STOCK ADDITIONAL EARNINGS TOTAL 
NO. OF SHARES PAID-IN (ACCUM. STOCKHOLDER'S

ISSUED AMOUNT CAPITAL DEFICITS) EQUITY
Balance, 
  May 31, 2021 80,000             $ 80,000        $ 99,700     $ 1,067,836   $ 1,247,536     

Dividend (100,000)     (100,000)       

Net income for the 
  year ended
  May 31, 2022 82,296 82,296          

 
Balance, 
  May 31, 2022 80,000             $ 80,000 $ 99,700 $ 1,050,132 $ 1,229,832     
 

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements 
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EXHIBIT D 
TAPIOCA EXPRESS, INC.

(A California Corporation)
STATEMENT OF CASH FLOWS
For The Year Ended May 31, 2022

Cash flows from operating activities:

Net income $ 82,296                  
Adjustments to reconcile net income to 

     net cash used by operating activities  
Depreciation & amortization 19,227                  
Income tax provision (benefit) (1,491)                   

(Increase) Decrease in assets
Accounts receivable (18,221)                 

 Inventory 33,065                  
Prepaid expenses 709                       
Prepaid income tax (18,700)                 
Interest receivable (10,797)                 
Other receivable (800)                      
Loan to stockholders 89,949                  
Deposit (2,160)                   

Increase (Decrease) in liabilities
Checks drawn in excess of available bank balances -                            
Accounts payable 209,414                
Accrued expenses (55,402)                 
Deferred revenue 60,740                  
Advance from franchisee (8,945)                   
Franchisee deposits (24,169)                 
Deposit -                            

 Net cash provided (used) by operating activities 354,715                

Cash flows provided (used) by investing activities:  

Acquisition of properties and equipments (5,654)                   
Net cash provided (used) by investing activities (5,654)                   

Cash flows provided (used) by financing activities:

Proceeds/payments to bank loan and PPP loan, net (261,932)               
Loan fee paid (1,300)                   
Dividend paid (100,000)               

Net cash provided (used) by financing activities (363,232)               

Net increase (decrease) in cash  (14,171)                 

Cash, beginning 95,490                  

Cash, ending $ 81,319                  

Supplemental disclosure of cash flow information:

Cash paid for interest expenses $ 8,941                    

Cash paid for income taxes $ 19,500                  

 See Independent Auditor's Report and Notes to Financial Statements.
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TAPIOCA EXPRESS, INC. 
(A California Corporation)  

NOTES TO FINANCIAL STATEMENTS 
FOR THE YEAR ENDED MAY 31, 2022 

 
See Independent Auditor’s Report 
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1. Summary of Significant Accounting Policies  
 

This summary of significant accounting policies of Tapioca Express, Inc. 
(thereinafter “The Company”) is presented to assist in understanding the 
Company’s financial statements. The financial statements and notes are the 
representation of the Company’s management.   

 
 

a. Organization    
 
The Company was incorporated under the laws of State of California on May 
25, 1999 as a privately held corporation. The Company develops and operates 
the chain of beverage and snack stores that primarily sell milk tea, flavored tea, 
juice, coffee and snacks. The company is currently a franchisor with more than 
25 franchised stores in the United States. 

       
 
b.   Use of Estimates 

    
The preparation of financial statements in conformity with generally accepted 
accounting principles requires management to make estimates and assumptions 
that affect the reported amounts of assets and liabilities; disclosure of contingent 
assets and liabilities at the date of the financial statements; and the reported 
amounts of revenues and expenses during the reporting period.  Actual results 
could materially differ from those estimates.                         
 
 

c. Revenue Recognition 
 

Effective June 1, 2019, the Company adopted ASU 2014-09 Revenue from 
Contracts with Customers and subsequent amendments. The amendments are 
required by U.S. GAAP, and collectively create a new Accounting Standards 
Codification (ASC) 606, Revenue from Contracts with Customers. ASC 606 
establishes a new, single revenue framework to recognize revenue from 
contracts with customers, and offers expanded disclosures for revenue 
transactions. To achieve this core principle, the Company applies the five steps: 
(1) Identify the contract with a customer, (2) Identify the performance 
obligations in the contract, (3) Determine the transaction price, (4) Allocate the 
transaction price to performance obligations in the contract, (5) Recognize 
revenue when or as the company satisfies a performance obligation. 
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1. Summary of Significant Accounting Policies (Continued) 
 

c. Revenue Recognition (Continued) 
 
For the step 2 of ASC 606, identifying the performance obligations in the 
contract, the Company has elected to use the practical expedient which was 
added to Accounting Standards Updates (ASU) 2021-02 issued by FASB on 
January 28, 2021.  ASU 2021-02 allows a private-company franchisor to use a 
practical expedient when identifying performance obligations in its contracts 
with customers such as franchisees.  The practical expedient simplifies the step 
2 of ASC 606 and reduces the costs and complexity of applying the standard to 
preopening services associated with initial franchise fees. The Company 
recognizes initial franchise fee as revenue when it has substantially performed or 
satisfied all material services or conditions required by the franchise agreement.  
The expedient does not extend to franchise development fees, renewal fees, or 
transfer fees.  The Company applied the rest of the guidance and steps as 
required by ASC 606.  
 
The company’s revenue primarily consists of wholesale revenues and franchise 
revenues. Wholesale revenues are income generated from sale of goods to the 
franchise stores. Revenue is recognized upon the goods is shipped or delivered 
to the franchisee as that is when the franchisee obtains the control of the 
promised goods.  Franchise revenues include initial franchise fees, renewal 
franchise fees, development and training fees, and royalties.  The Company 
recognizes renewal franchise fees and development and training fees as revenue 
over the term of the respective agreement. Royalties are calculated as a 
percentage of franchise store sales. In compliance with ASC 606, the Company 
recognizes the royalties as revenue when franchise sales occur. 

 
 

d. Cash & Cash Equivalents 
 

The Company considers all highly liquid debt instruments with an original 
maturity of three months or less to be cash equivalents.     

 
 
e. Accounts Receivable 

 
The Company uses the allowance method of accounting for losses arising from 
uncollectible accounts receivable. Under this method, the amount estimated to 
be uncollectible is charged to bad debts of the period, and the credit is made to 
allowance for doubtful accounts.  As of May 31, 2022, the Company had a 
balance of $2,280 in allowance for doubtful accounts. 
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1. Summary of Significant Accounting Policies (Continued) 
 

f. Inventory 
 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-11, Inventory (Topic 330)-Simplifying the Measurement of Inventory to 
simplify the measurement of its inventory.  In accordance with ASU 2015-11, 
the Company is required to measure its inventory at the lower of cost and net 
realizable value. For the year began June 1, 2017, the Company began to value 
its inventory at lower of cost and net realizable value, using the average 
inventory costing method.  Net realizable value is defined at the estimated 
selling prices of the inventory in the ordinary course of business, less reasonably 
predictable costs of completion, disposal and transportation.   
 
Inventory consists of finished goods, parts and supplies. Estimated losses on 
inventories represent reserves for obsolescence, excess quantities, irregulars and 
slow moving inventory.  As of May 31, 2022, allowance for inventory write-
down amounted to $9,492. 
 
 

g. Property and Equipment 
 

Property and equipment are stated at cost and depreciated using either straight-
line or accelerated method for financial reporting purposes.  Following is a 
summary of the depreciation method and life for each class of assets: 

 
 Method Life 
Computers Straight-Line/Accelerated 5 years 
Furniture and fixtures   Straight-Line/Accelerated 5-7 years 
Leasehold improvements Straight-Line 39 years 
Machinery and equipment  Straight-Line/Accelerated 5-7 years 
Office equipments Accelerated 5 years 
Vehicles Straight-Line/Accelerated 5 years 
   
   

Maintenance and repairs are expensed currently; major renewals and 
betterments that materially extend the life of assets are capitalized. When 
equipments and improvements are sold or otherwise disposed of, the assets’ 
costs and accumulated depreciations are removed from the accounts, and the 
resulting gains or losses, if any, are included in the results of operations. Fully 
depreciated assets are removed from the accounts when they are no longer in use. 
Depreciation expense for the year ended May 31, 2022 amounted to $13,001. 
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1. Summary of Significant Accounting Policies (Continued) 
 

h. Intangible Assets 
 

Computer software, organization cost, website development cost and loan fee 
are stated at cost and amortized in 1-5 years using straight-line method for the 
financial reporting purposes. Amortization expense for the year ended May 31, 
2022 was $6,226.   
 
 

i. Advertising 
  

 The Company follows the policy of charging the cost of advertising to expense 
as incurred. Advertising expense amounted to $0 for the year ended May 31, 
2022.  

 
 

j. Income Taxes  
 
Deferred income taxes and liabilities are computed for differences between the 
financial statement and tax bases of assets and liabilities that will result in 
taxable or deductible amounts in the future, based on enacted tax laws and rates 
applicable to the periods in which the differences are expected to affect taxable 
income. Valuation allowances are established when necessary to reduce deferred 
tax assets to the amounts that is more likely than not to be realized. 
 
Based on the statute of limitations, the Company’s tax years of 2018 to 2021 
will remain subject to examination by major tax jurisdictions. 
 
 

k. Franchise Operations   
             
            The Company requires Franchisee to sign the franchise agreement. The initial 

term of agreement is 3 years and the agreement may be renewed with renewal 
fee. The Company receives various payments, such as initial franchise fee, 
reimbursement and other fees based on the franchise agreement. 

             
            Total franchise revenue and related income for the year ended May 31, 2022 

amounted to $389,850. As of May 31, 2022, the deferred revenue amounted to 
$60,740.  
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1. Summary of Significant Accounting Policies (Continued) 
 

k. Franchise Operations (Continued) 
 
            Refundable inventory deposit is required by the franchise agreement. The 

Company will refund the deposit to Franchisee upon the termination of 
agreement. As of May 31, 2022, the Company has refundable inventory deposit 
in a total of $182,331.  

 
l. New Accounting Pronouncements  

 
On February 25, 2016, the FASB issued ASU 2016-02, Lease (Topic 842), 
which requires lessees to recognize a liability associated with obligations to 
make payments under the terms of the arrangement, in addition to a right-of-use 
asset representing the lessee’s right to use, or control the use of the given asset 
assumed under the lease.  The standard will be effective for nonpublic 
companies beginning after December 15, 2021.  Early adoption is permitted.  
The Company is currently evaluating the new standard and the impact it will 
have on its financial statements. 

 
 
2. Related Party Transactions  

 
a. Related Parties and Relationship 

             
            During the year, the Company had business transactions with its four related 

parties. Two of the related parties were hundred-percent owned by the spouse of 
Company’s stockholder. One was fifty-percent owned by the Company’s 
stockholders and the last one was twenty-percent indirectly owned by the spouse of 
Company’s stockholder.  

 
 

b. Significant Balances and Transactions with Related Parties  

The following transactions occurred between the Company and related 
parties/companies: 
 
As of May 31, 2022, accounts receivable due from all four related parties totaled 
$242,348.  
 
As of May 31, 2022, franchise revenue receivable due from two related parties 
totaled $11,018.  
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2. Related Party Transactions (Continued) 
 

b. Significant Balances and Transactions with Related Parties (Continued) 
 
As of May 31, 2022, refundable franchise deposit received from one related party 
amounted to $5,000.  
 
Revenue for the year ended May 31, 2022 includes sales from three related parties 
in the amount of $267,759. 
 
For the year ended May 31, 2022, the Company recognized franchise revenue 
and related income in the amount of $87,402 from two related parties.  
 
The Company was charged by one of its related parties for marketing, training and 
seminar and/or various fees in the amount of $7,000 for the year ended May 31, 
2022.  As of May 31, 2022, balance due to related party totaled $11,000. 
 
The Company subleases its stores to a related party and requires deposit of $6,000 
and monthly rent of $2,000. The leases were terminated in January, 2021. Tenant’s 
deposits were fortified upon termination of leases. As of May 31, 2022, the amount 
due from the related party was $78,000.  
 
The Company advances loan to one of the related parties. As of May 31, 2022, 
the amount due from the related party was $32,282. 

 
c. The Company advances loans to and receives loans from its stockholder under 

an oral agreement with interest rate at 5% per annum since June 1, 2012.  On 
June 1, 2015, interest rate was decreased to 1.6% per annum. As of May 31, 
2022, loan receivable from stockholders was $597,677 and interest receivable 
was $177,232. Interest income for the year ended May 31, 2022 totaled $10,796. 

 
      d.   The Company has entered into agreements with its officers to disburse payments 

on their lease expenditures and related expenses of vehicles which are primarily 
for the Company’s operation purpose. The agreement can be terminated at the 
Company’s discretion.  Total expenses paid for the vehicle lease and related 
expenses amounted to $56,091 for the year ended May 31, 2022.  
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3.         Property and Equipment 
 
Property and equipment consists of the following:   
      
 Amount 
Computers           $           20,099 
Furniture and fixtures                        69,053 
Leasehold improvement                                                                  106,638 
Machinery and equipment 
Office equipment 
Vehicles  

                     215,066 
                       33,647 
                     263,084 

   Subtotal                      707,587 
Less: Accumulated depreciation                      (617,259) 
Property and equipment           $           90,328 

 
 
4.         Intangible Assets 
 
             Intangible assets consist of the following:  
 

            May 31, 2022 
Computers software            $             3,583 
Loan fee                        16,839 
Organization cost                                                                         325 
Website development cost                        20,860 
   Subtotal                        41,607 
Less: Accumulated amortization                        (41,173) 
Intangible assets, net          $                 434 

 
            Future amortization expense for the remaining one year ending May 31 is as 

follows: 
 

           Ending May 31, 
2023            $                434 
Total           $                434 
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5. Bank Loan and PPP Loan 
 

a. On October 26, 2020, the Company renewed loan agreement with the 
commercial bank. The loan agreement provided a maximum borrowing up to 
$425,000 with a maturity date on November 30, 2021. On October 4, 2021, the 
loan was renewed for a maximum borrowing up to $200,000 with a new 
maturity date on November 30, 2022. The loan bears interest at the Wall Street 
Journal Prime Rate per annum (the “Index”) (3.25% at May 31, 2022) plus 
sixty-five hundredth percentage (0.65%), with the floor rate of 4.9% per annum 
for the unpaid principal. The interest rate was 4.9% as of May 31, 2022. 

 
The loan is secured by UCC filing on the Company’s assets, including but not 
limited to accounts receivable, inventory, equipment and other tangible assets 
and is personally guaranteed by the Company’s stockholder and spouse up to 
$200,000. The loan also requires the Company’s stockholder and spouse to 
provide their houses as additional collateral. 

 
As of May 31, 2022, outstanding balance of the bank loan amounted to $40,000 
and accrued interest amounted to $0. Interest expense on the bank loan 
amounted to $6,662 for the year ended May 31, 2022. 
 

 
b. On January 20, 2021, the Company was granted a 2nd draw PPP loan in the 

amount of $86,932, pursuant to the Paycheck Protection Program under the 
CARES Act.  

 
The loan which was dated January 20, 2021, bears interest at a rate of 1.00% per 
annum. The Company intends to use the entire loan amount for qualified 
expenses. Under the terms of PPP, certain amounts of the loan may be forgiven 
if they are used for qualified expenses as described in the CARES Act.    
 
The Company applied for PPP Loan forgiveness and received approval notice 
on September 10, 2021 from the financial institute that total amount of $87,461 
including the loan of $86,932 plus interest of $529 has been fully forgiven by 
the SBA. 
 
Loan forgiveness is reflected on Other Income – Gain from PPP loan 
forgiveness in the accompanying statements of income and retained earnings.  
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6. Lease Commitments 
 

The Company leases its warehouse facility in South El Monte, California, 
under a thirty-six month operating lease that began September 1, 2008. 
Monthly payment required by the lease was initially $9,270 with scheduled 
increases every year up to $9,840. The initial agreement expired on August 31, 
2011 and the Company continues to lease this facility on a month-to-month 
basis. On April 28, 2022, the amended lease agreement requires the monthly 
payment of $12,000 starting on July 1, 2022 with scheduled increases every 
year up to $14,000.  

 
       Total rent expenses charged to operations for the year ended May 31, 2022 

amounted to $118,080. The following is a schedule for future minimum rental 
payments:  

   
                                Twelve-month ending May 31, 

 2023         $  132,000 
 2024                          155,000 
 2025                          167,000 
 2026           14,000 

                                     Total                     $   468,000 
 

 
7. Contingency 
 

In the opinion of management, there is no pending or threatened litigation, 
claim, or assessment, or unasserted claim or assessment that has adverse effect 
on the financial condition of the Company.  

 
 

8. Risks, Concentration, and Uncertainties 
  

a.   Credit Risks 
  

The Company places its cash with financial institutions and limits the amount of 
credit exposure to any financial institution. The Company maintains cash 
balances at two commercial banks with branches located in California.  The 
bank accounts are insured by the Federal Deposit Insurance Corporation up to 
$250,000 per bank. As of May 31, 2022, the Company’s uninsured cash 
balances totaled $0. 
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8. Risks, Concentration, and Uncertainties (Continued) 
 

b. Major Customer 
 

The Company has one largest customer accounted for twelve percent (12%) of the 
Company’s total revenue for the year ended May 31, 2022.  The major customer is 
also the Company’s related party as indicated in Note 2. As of May 31, 2022, the 
Company had receivables from the major customer in the amount of $32,121, 
which was included in the company’s accounts receivable balance. 
 

c. Major Vendor 
 

For the year ended May 31, 2022, the Company had one major vendor. Goods 
purchase from the major vendor represented approximately fifty-four percent 
(54%) of the Company’s inventory purchases for the year ended May 31, 2022. As 
of May 31, 2022, the Company’s account payable balance to the major vendor 
was $193,382.  
 
 

9. Common Stock 
 

The Company is authorized to issue 1,000,000 shares of common stock with $1 
par value. On July 24, 2014, there was a buy and sell agreement between the 
Company’s stockholders. After the agreement was duly executed, the Company 
is solely owned by one individual. As of May 31, 2022, the Company’s total 
issued and outstanding shares were 80,000 shares and the value amounted to 
$80,000 with paid-in capital amounted to $99,700.  
 

 
10. Income Taxes 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-17, Income Taxes (Topic 740) –Balance Sheet Classification of Deferred 
Taxes to simplify the balance sheet presentation of its deferred tax assets and 
liabilities.  In accordance with ASU 2015-17, the Company is required to 
classify all the deferred tax assets and liabilities as long-term on its balance 
sheet regardless of the classification of the underlying asset and liability that 
creates the deferred income taxes.  ASU 2015-17 is mandatorily effective for all 
non-public entities in the year of 2018.  To simplify the classification as early as 
possible, the Company has elected to apply the new rule in 2017 while early 
adoption is permitted by the amendments. 
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10. Income Taxes (Continued) 

The provisions for income tax expenses (benefit) for the year ended May 31, 
2022 consist of the following: 

 
                 Twelve months Ended 
             May 31, 2022    

    Provisions (Benefits): 
     Current tax expense 
    Federal  $                 - 
    State                800           
          Deferred tax (benefit) 
    Federal           (1,099)  
    State              (392) 
 
   Total provisions (benefits) for income taxes  $          (691) 

 

The deferred tax assets as of May 31, 2022 include the following components: 
 
 

 Federal State 
Deferred assets: 
 

  

   Bad debt reserve $         479 $         202 
   Inventory reserve         1,993            839       
Deferred tax assets – part I $      2,472    $      1,041       
   
  Losses carry forward 
  Depreciation   

$      1,484       
               -   

$       1,035 
         1,680 

  Valuation allowances                -                                     -     
Deferred tax assets – part II $      1,484      $       2,715       
   
Net deferred tax assets after valuation 
allowance  

 
$      3,956      

 
$       3,756 

 
 
 
 
 
 
 
 
 
 



TAPIOCA EXPRESS, INC. 
(A California Corporation)  

NOTES TO FINANCIAL STATEMENTS 
FOR THE YEAR ENDED MAY 31, 2022 

 
See Independent Auditor’s Report 

20 

 

 
 
11. Subsequent Events 

       
      The corporation has evaluated subsequent events through September 14, 2022, 

which is the date the financial statements were available to be issued. Except as 
disclosed below, there were no material subsequent events that required 
recognition or additional disclosure in these financial statements. 

 
The coronavirus (COVID-19) pandemic has developed rapidly since early 2020, 
with a significant number of cases globally. Management has taken a number of 
measures to monitor and mitigate the effects of COVID-19, such as safety and 
health measures for the employees and securing the supply of materials that are 
essential to the operation process. As a franchisor of beverage and snack stores, 
the forced closures due to the pandemic negatively impact the Company’s 
business. The Company’s financial statements have included the result from the 
forced closures. Given the fact that vaccination rate is rising and infection case 
number has been dropping, management believes that the economy will recover 
rapidly.  Management will continue to follow the various government policies 
and advice, and do its utmost to continue the operation in the best and safest 
way. 
 



TAPIOCA EXPRESS, INC.
(A CALIFORNIA CORPORATION)

FINANCIAL STATEMENTS
AND

INDEPENDENT AUDITOR'S REPORT

MAY 31, 2021



TAPIOCA EXPRESS, INC.
(A CALIFORNIA CORPORATION)

FINANCIAL STATEMENTS
AND

INDEPENDENT AUDITOR'S REPORT

FOR THE YEAR ENDED MAY 31, 2021

TABLE  OF  CONTENTS
Page

  
Independent Auditor's Report 1-2

Balance Sheet as of May 31, 2021 Exhibit A 3-4

Statements of Income and Retained Earnings for the  
Year Ended May 31, 2021 Exhibit B 5

Statement of Changes in Stockholder's Equity for the 
Year Ended May 31, 2021 Exhibit C 6

Statement of Cash Flows for the  
Year Ended May 31, 2021 Exhibit D 7

Notes to the Financial Statements Notes 1-11 8-19

YEH & ASSOCIATES
17506 Colima Road, Suite 202
Rowland Heights, CA 91748



YEH & ASSOCIATES, 
 A Professional Accountancy Corporation                                        
 Members of American Institute of Certified Public Accountants & California Society of CPA’s 
           

17506 Colima Rd. #202, Rowland Heights, CA 91748 
Tel.: (626) 810-7285 t Fax: (626) 810-7561 t e-mail: kyeh@kevinyehcpa.com 

 
 

INDEPENDENT AUDITOR’S REPORT 
 
 
To the Board of Directors and Stockholders 
of Tapioca Express, Inc. 
 
 
We have audited the accompanying financial statements of Tapioca Express, Inc., a California 
corporation, which comprise the balance sheet as of May 31, 2021, and the related statements of 
income, retained earnings,  and cash flows for the year then ended, and the related notes to the 
financial statements.   
 
Management’s Responsibility for the Financial Statements 
 
Management is responsible for the preparation and fair presentation of these financial statements 
in accordance with accounting principles generally accepted in the United States of America; this 
includes the design, implementation, and maintenance of internal control relevant to the 
preparation and fair presentation of financial statements that are free from material misstatement, 
whether due to fraud or error. 
 
Auditor’s Responsibility  
 
Our responsibility is to express an opinion on these financial statements based on our audit. We 
conducted our audit in accordance with auditing standards generally accepted in the United 
States of America. Those standards require that we plan and perform the audit to obtain 
reasonable assurance about whether the financial statements are free from material misstatement.   
 
An audit involves performing procedures to obtain audit evidence about the amounts and 
disclosures in the financial statements. The procedures selected depend on the auditor’s 
judgment, including the assessment of the risks of material misstatement of the financial 
statements, whether due to fraud or error. In making those risk assessments, the auditor considers 
internal control relevant to the entity’s preparation and fair presentation of the financial 
statements in order to design audit procedures that are appropriate in the circumstances, but not 
for the purpose of expressing an opinion on the effectiveness of the entity’s internal control. 
Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness 
of accounting policies used and the reasonableness of significant accounting estimates made by 
management, as well as evaluating the overall presentation of the financial statements.   
 
We believe that the audit evidence we have obtained is sufficient and appropriate to provide a 
basis for our audit opinion. 
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Opinion 
 
In our opinion, the financial statements referred to above present fairly, in all material respects, 
the financial position of Tapioca Express, Inc. as of May 31, 2021, and the results of its 
operations and its cash flows for the year then ended in accordance with accounting principles 
generally accepted in the United States of America.  
 
 

 
 
Rowland Heights, California 
September 07, 2021 
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EXHIBIT A
TAPIOCA EXPRESS, INC.
(A California Corporation)

BALANCE  SHEET

 

ASSETS

CURRENT ASSETS
Cash (Note 1 and Note 8) $ 95,490
Accounts receivable, net of allowance $10,893 (Note 1) 213,542
Accounts receivable, affiliates (Note 1 and Note 2) 212,221
Other receivable 45
Other receivable, affiliates (Note 2) 110,282
Interest receivable (Note 2) 166,435
Inventory, net of inventory reserve $2,712 (Note 1) 399,691
Prepaid expense 4,560
Prepaid income tax 8,878
Loan to stockholders (Note 2) 687,626

Total current assets 1,898,770

PROPERTY AND EQUIPMENT (Note 1 and Note 3)

         Total property and equipment 701,933                  
Less: Accumulated depreciation (604,258)                 

Property and equipment, net 97,675                    

OTHER ASSETS
Computer software, net (Note 1 and Note 4) -                              
Loan fee, net (Note 1 and Note 4) 777                         
Organization cost, net (Note 1 and Note 4) -                              
Website development cost, net (Note 1 and Note 4) 4,583                      
Deposits 9,840                      
Deferred income tax assets - noncurrent (Note 1 and Note 10) 6,221                      

Total other assets 21,421                    

Total assets $ 2,017,866

May 31, 2021

See Independent Auditor's Report and Notes to Financial Statements 
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EXHIBIT A

BALANCE  SHEET

LIABILITIES  AND  STOCKHOLDER'S  EQUITY

CURRENT LIABILITIES
Bank Loan and PPP Loan (Note 5) $ 301,932                  
Accounts payable (Note 8) 65,629                    
Accrued expenses (Note 5) 144,403                  
Accrued expenses, affiliates (Note 2) 23,000                    
Advance from franchisee 28,866                    
Franchisee deposits (Note 1) 201,500                  
Franchisee deposits, affiliates (Note 1 and Note 2) 5,000                      

Total current liabilities 770,330                  

LONG TERM LIABILITIES

Deposits (Note 2) -                              

Total long term liabilities -                              

Total liabilities 770,330                  

CONTINGENCY (Note 7)
LEASES COMMITMENTS (Note 6)
RISKS, CONCENTRATION, AND UNCERTAINTIES (Note 8)
SUBSEQUENT EVENTS (Note 11)

STOCKHOLDER'S EQUITY
Common stock, $1 par value 

authorized: 1,000,000 shares
issued and outstanding: 80,000 shares (Note 9) 80,000                    

Additional paid-in capital (Note 9) 99,700                    
Retained earnings 1,067,836               

Total stockholder's equity 1,247,536               

Total liabilities and stockholder's equity $ 2,017,866               

May 31, 2021

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT B

Sales, net (Note 2) $ 1,651,445
Franchise revenue and related income (Note 1 and Note 2) 324,698
Total revenue 1,976,143

Cost of sales (Note 8) 1,049,316 
Gross profit 926,827

Selling, general
  and administrative expenses (Note 1 and Note 2) 842,493

Operating income 84,334

Other incomes (expenses)

Interest expense (Note 5) (27,619)
Interest income (Note 2) 12,556
Rental income (Note 2) 16,000
Gain from PPP loan forgiveness (Note 5) 87,718

Total other incomes (expenses) 88,655

Net income before income tax provisions 172,989

Income tax benefits (provisions) (Note 1 and Note 10) (24,407)

Net income $ 148,582

Retained earnings - beginning 1,019,254               

Dividend (100,000)                

Retained earnings - ending $ 1,067,836               

TAPIOCA EXPRESS, INC.

For The Year Ended May 31, 2021
STATEMENTS OF INCOME AND RETAINED EARNINGS

(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT C

STATEMENT OF CHANGES IN STOCKHOLDER'S EQUITY
For The Year Ended May 31, 2021

RETAINED
CAPITAL STOCK ADDITIONAL EARNINGS TOTAL 
NO. OF SHARES PAID-IN (ACCUM. STOCKHOLDER'S

ISSUED AMOUNT CAPITAL DEFICITS) EQUITY
Balance, 
  May 31, 2020 80,000             $ 80,000        $ 99,700     $ 1,019,254   $ 1,198,954     

Dividend (100,000)     (100,000)       

Net income for the 
  year ended
  May 31, 2021 148,582 148,582        

 
Balance, 
  May 31, 2021 80,000             $ 80,000 $ 99,700 $ 1,067,836 $ 1,247,536     
 

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements 
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EXHIBIT D 
TAPIOCA EXPRESS, INC.

(A California Corporation)
STATEMENT OF CASH FLOWS
For The Year Ended May 31, 2021

Cash flows from operating activities:

Net income $ 148,582                
Adjustments to reconcile net income to 

     net cash used by operating activities  
Depreciation & amortization 26,103                  
Income tax provision (benefit) (292)                      

(Increase) Decrease in assets
Accounts receivable (24,215)                 

 Inventory 5,457                    
Prepaid expenses 874                       
Prepaid income tax 7,699                    
Interest receivable (12,556)                 
Other receivable 273,747                
Loan to stockholders 111,389                
Deposit 6,000                    

Increase (Decrease) in liabilities
Checks drawn in excess of available bank balances (135,904)               
Accounts payable (35,469)                 
Accrued expenses 30,002                  
Advance from franchisee (149)                      
Franchisee deposits (10,000)                 
Deposit (6,000)                   

 Net cash provided (used) by operating activities 385,268                

Cash flows provided (used) by investing activities:  

Acquisition of properties and equipments (8,149)                   
Net cash provided (used) by investing activities (8,149)                   

Cash flows provided (used) by financing activities:

Proceeds/payments to bank loan and PPP loan, net (239,968)               
Loan fee paid (1,863)                   
Dividend paid (100,000)               

Net cash provided (used) by financing activities (341,831)               

Net increase (decrease) in cash  35,288                  

Cash, beginning 60,202                  

Cash, ending $ 95,490                  

Supplemental disclosure of cash flow information:

Cash paid for interest expenses $ 26,927                  

Cash paid for income taxes $ 17,000                  

 See Independent Auditor's Report and Notes to Financial Statements.
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1. Summary of Significant Accounting Policies  
 

This summary of significant accounting policies of Tapioca Express, Inc. 
(thereinafter “The Company”) is presented to assist in understanding the 
Company’s financial statements. The financial statements and notes are the 
representation of the Company’s management.   

 
 

a. Organization    
 
The Company was incorporated under the laws of State of California on May 
25, 1999 as a privately held corporation. The Company develops and operates 
the chain of beverage and snack stores that primarily sell milk tea, flavored tea, 
juice, coffee and snacks. The company is currently a franchisor with more than 
25 franchised stores in the United States. 

       
 
b.   Use of Estimates 

    
The preparation of financial statements in conformity with generally accepted 
accounting principles requires management to make estimates and assumptions 
that affect the reported amounts of assets and liabilities; disclosure of contingent 
assets and liabilities at the date of the financial statements; and the reported 
amounts of revenues and expenses during the reporting period.  Actual results 
could materially differ from those estimates.                         
 
 

c. Revenue Recognition 
 

Effective June 1, 2019, the Company adopted ASU 2014-09 Revenue from 
Contracts with Customers and subsequent amendments. The amendments are 
required by U.S. GAAP, and collectively create a new Accounting Standards 
Codification (ASC) 606, Revenue from Contracts with Customers. ASC 606 
establishes a new, single revenue framework to recognize revenue from 
contracts with customers, and offers expanded disclosures for revenue 
transactions. To achieve this core principle, the Company applies the five steps: 
(1) Identify the contract with a customer, (2) Identify the performance 
obligations in the contract, (3) Determine the transaction price, (4) Allocate the 
transaction price to performance obligations in the contract, (5) Recognize 
revenue when or as the company satisfies a performance obligation. 
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2. Summary of Significant Accounting Policies (Continued) 
 

c. Revenue Recognition (Continued) 
 
For the step 2 of ASC 606, identifying the performance obligations in the 
contract, the Company has elected to use the practical expedient which was 
added to Accounting Standards Updates (ASU) 2021-02 issued by FASB on 
January 28, 2021.  ASU 2021-02 allows a private-company franchisor to use a 
practical expedient when identifying performance obligations in its contracts 
with customers such as franchisees.  The practical expedient simplifies the step 
2 of ASC 606 and reduces the costs and complexity of applying the standard to 
preopening services associated with initial franchise fees. The Company 
recognizes initial franchise fee as revenue when it has substantially performed or 
satisfied all material services or conditions required by the franchise agreement.  
The expedient does not extend to franchise development fees, renewal fees, or 
transfer fees.  The Company applied the rest of the guidance and steps as 
required by ASC 606.  
 
The company’s revenue primarily consists of wholesale revenues and franchise 
revenues. Wholesale revenues are income generated from sale of goods to the 
franchise stores. Revenue is recognized upon the goods is shipped or delivered 
to the franchisee as that is when the franchisee obtains the control of the 
promised goods.  Franchise revenues include initial franchise fees, renewal 
franchise fees, development and training fees, and royalties.  The Company 
recognizes renewal franchise fees and development and training fees as revenue 
over the term of the respective agreement. Royalties are calculated as a 
percentage of franchise store sales. In compliance with ASC 606, the Company 
recognizes the royalties as revenue when franchise sales occur. 

 
 

d. Cash & Cash Equivalents 
 

The Company considers all highly liquid debt instruments with an original 
maturity of three months or less to be cash equivalents.     

 
 
e. Accounts Receivable 

 
The Company uses the allowance method of accounting for losses arising from 
uncollectible accounts receivable. Under this method, the amount estimated to 
be uncollectible is charged to bad debts of the period, and the credit is made to 
allowance for doubtful accounts.  As of May 31, 2021, the Company had a 
balance of $10,893 in allowance for doubtful accounts. 
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1. Summary of Significant Accounting Policies (Continued) 
 

f. Inventory 
 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-11, Inventory (Topic 330)-Simplifying the Measurement of Inventory to 
simplify the measurement of its inventory.  In accordance with ASU 2015-11, 
the Company is required to measure its inventory at the lower of cost and net 
realizable value. For the year began June 1, 2017, the Company began to value 
its inventory at lower of cost and net realizable value, using the average 
inventory costing method.  Net realizable value is defined at the estimated 
selling prices of the inventory in the ordinary course of business, less reasonably 
predictable costs of completion, disposal and transportation.   
 
Inventory consists of finished goods, parts and supplies. Estimated losses on 
inventories represent reserves for obsolescence, excess quantities, irregulars and 
slow moving inventory.  As of May 31, 2021, allowance for inventory write-
down amounted to $2,712. 
 
 

g. Property and Equipment 
 

Property and equipment are stated at cost and depreciated using either straight-
line or accelerated method for financial reporting purposes.  Following is a 
summary of the depreciation method and life for each class of assets: 

 
 Method Life 
Computers Straight-Line/Accelerated 5 years 
Furniture and fixtures   Straight-Line/Accelerated 5-7 years 
Leasehold improvements Straight-Line 39 years 
Machinery and equipment  Straight-Line/Accelerated 5-7 years 
Office equipments Accelerated 5 years 
Vehicles Straight-Line/Accelerated 5 years 
   
   

Maintenance and repairs are expensed currently; major renewals and 
betterments that materially extend the life of assets are capitalized. When 
equipments and improvements are sold or otherwise disposed of, the assets’ 
costs and accumulated depreciations are removed from the accounts, and the 
resulting gains or losses, if any, are included in the results of operations. Fully 
depreciated assets are removed from the accounts when they are no longer in use. 
Depreciation expense for the year ended May 31, 2021 amounted to $18,652. 
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1. Summary of Significant Accounting Policies (Continued) 
 

h. Intangible Assets 
 

Computer software, organization cost, website development cost and loan fee 
are stated at cost and amortized in 1-5 years using straight-line method for the 
financial reporting purposes. Amortization expense for the year ended May 31, 
2021 was $7,451.   
 
 

i. Advertising 
  

 The Company follows the policy of charging the cost of advertising to expense 
as incurred. Advertising expense amounted to $0 for the year ended May 31, 
2021.  

 
 

j. Income Taxes  
 
Deferred income taxes and liabilities are computed for differences between the 
financial statement and tax bases of assets and liabilities that will result in 
taxable or deductible amounts in the future, based on enacted tax laws and rates 
applicable to the periods in which the differences are expected to affect taxable 
income. Valuation allowances are established when necessary to reduce deferred 
tax assets to the amounts that is more likely than not to be realized. 
 
Based on the statute of limitations, the Company’s tax years of 2017 to 2020 
will remain subject to examination by major tax jurisdictions. 
 
 

k. Franchise Operations   
             
            The Company requires Franchisee to sign the franchise agreement. The initial 

term of agreement is 3 years and the agreement may be renewed with renewal 
fee. The Company receives various payments, such as initial franchise fee, 
reimbursement and other fees based on the franchise agreement. 

             
            Total franchise revenue and related income for the year ended May 31, 2021 

amounted to $324,698. 
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1. Summary of Significant Accounting Policies (Continued) 
 

k. Franchise Operations (Continued) 
 
            Refundable inventory deposit is required by the franchise agreement. The 

Company will refund the deposit to Franchisee upon the termination of 
agreement. As of May 31, 2021, the Company has refundable inventory deposit 
in a total of $206,500.  

 
l. New Accounting Pronouncements  

 
On February 25, 2016, the FASB issued ASU 2016-02, Lease (Topic 842), 
which requires lessees to recognize a liability associated with obligations to 
make payments under the terms of the arrangement, in addition to a right-of-use 
asset representing the lessee’s right to use, or control the use of the given asset 
assumed under the lease.  The standard will be effective for nonpublic 
companies beginning after December 15, 2021.  Early adoption is permitted.  
The Company is currently evaluating the new standard and the impact it will 
have on its financial statements. 

 
 
2. Related Party Transactions  

 
a. Related Parties and Relationship 

             
            During the year, the Company had business transactions with its four related 

parties. Two of the related parties were hundred-percent owned by the spouse of 
Company’s stockholder. One was fifty-percent owned by the Company’s 
stockholders and the last one was twenty-percent indirectly owned by the spouse of 
Company’s stockholder.  

 
 

b. Significant Balances and Transactions with Related Parties  

The following transactions occurred between the Company and related 
parties/companies: 
 
As of May 31, 2021, accounts receivable due from all four related parties totaled 
$208,616.  
 
As of May 31, 2021, franchise revenue receivable due from two related parties 
totaled $3,605.  
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2. Related Party Transactions (Continued) 
 

b. Significant Balances and Transactions with Related Parties (Continued) 
 
As of May 31, 2021, refundable franchise deposit received from one related party 
amounted to $5,000.  
 
Revenue for the year ended May 31, 2021 includes sales from three related parties 
in the amount of $158,979. 
 
For the year ended May 31, 2021, the Company recognized franchise revenue 
and related income in the amount of $35,408 from two related parties.  
 
The Company was charged by two of its related parties for training and seminar 
and/or various fees in the amount of $36,000 for the year ended May 31, 2021.  
As of May 31, 2021, balance due to the two related parties totaled $23,000. 
 
The Company subleases its stores to a related party and requires deposit of $6,000 
and monthly rent of $2,000. The leases were terminated in January, 2021. Tenant’s 
deposits were fortified upon termination of leases. Rental income was $16,000 for 
the year ended May 31, 2021. As of May 31, 2021, the amount due from the 
related party was $78,000.  
 
The Company advances loan to one of the related parties. As of May 31, 2021, 
the amount due from the related party was $32,282. 

 
c. The Company advances loans to and receives loans from its stockholder under 

an oral agreement with interest rate at 5% per annum since June 1, 2012.  On 
June 1, 2015, interest rate was decreased to 1.6% per annum. As of May 31, 
2021, loan receivable from stockholders was $687,626 and interest receivable 
was $166,435.  Interest income for the year ended May 31, 2021 totaled 
$12,556. 

 
      d.   The Company has entered into agreements with its officers to disburse payments 

on their lease expenditures of vehicles which are primarily for the Company’s 
operation purpose. The agreement can be terminated at the Company’s 
discretion.  Total expenses paid for the vehicle lease amounted to $62,321 for 
the year ended May 31, 2021.  
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3.         Property and Equipment 
 
Property and equipment consists of the following:   
      
 Amount 
Computers           $           14,445 
Furniture and fixtures                        69,053 
Leasehold improvement                                                                  106,638 
Machinery and equipment 
Office equipment 
Vehicles  

                     215,066 
                       33,647 
                     263,084 

   Subtotal                      701,933 
Less: Accumulated depreciation                      (604,258) 
Property and equipment           $           97,675 

 
 
4.         Intangible Assets 
 
             Intangible assets consist of the following:  
 

            May 31, 2021 
Computers software            $             3,583 
Loan fee                        15,539 
Organization cost                                                                         325 
Website development cost                        20,860 
   Subtotal                        40,307 
Less: Accumulated amortization                        (34,947) 
Intangible assets, net          $              5,360 

 
            Future amortization expense for the remaining one year ending May 31 is as 

follows: 
 

           Ending May 31, 
2022            $             5,360 
Total           $             5,360 
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5. Bank Loan and PPP Loan 
 

a. On November 21, 2019, the Company renewed loan agreement with the 
commercial bank. The loan agreement provided a maximum borrowing up to 
$490,000 with a maturity date on November 30, 2020. On October 26, 2020, the 
loan was renewed for a maximum borrowing up to $425,000 with a new 
maturity date on November 30, 2021. The loan bears interest at the Wall Street 
Journal Prime Rate per annum (the “Index”) (3.25% at May 31, 2021) plus 
sixty-five hundredth percentage (0.65%), with the floor rate of 4.9% per annum 
for the unpaid principal. The interest rate was 4.9% as of May 31, 2021. 

 
The loan is secured by UCC filing on the Company’s assets, including but not 
limited to accounts receivable, inventory, equipment and other tangible assets 
and is personally guaranteed by the Company’s stockholder and spouse up to 
$425,000. The loan also requires the Company’s stockholder and spouse to 
provide their houses as additional collateral. 

 
As of May 31, 2021, outstanding balance of the bank loan amounted to 
$215,000 and accrued interest amounted to $292. Interest expense on the bank 
loan amounted to $18,990 for the year ended May 31, 2021. 
 

b. On April 13, 2020, the Company was granted a loan in the amount of $86,900, 
pursuant to the Paycheck Protection Program (the “PPP”) under the CARES 
Act.  

 
      The loan, which was in the form of a Note dated April 11, 2020, bears interest at 

a rate of 1.00% per annum. The Company intends to use the entire loan amount 
for qualified expenses. Under the terms of PPP, certain amounts of the loan may 
be forgiven if they are used for qualified expenses as described in the CARES 
Act.  

 
The Company applied for PPP Loan forgiveness and received approval notice 
on March 19, 2021 from the financial institute that total amount of $87,718 
including the loan of $86,900 plus interest of $818 has been fully forgiven by 
the SBA. 
 
Loan forgiveness is reflected on Other Income – Gain from PPP loan 
forgiveness in the accompanying statements of income and retained earnings.  
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5. Bank Loan and PPP Loan (Continued) 
 

c. On January 20, 2021, the Company was granted a 2nd draw PPP loan in the 
amount of $86,932, pursuant to the Paycheck Protection Program under the 
CARES Act.  

 
The loan which was dated January 20, 2021, bears interest at a rate of 1.00% per 
annum. The Company intends to use the entire loan amount for qualified 
expenses. Under the terms of PPP, certain amounts of the loan may be forgiven 
if they are used for qualified expenses as described in the CARES Act.   As of 
May 31, 2021, the Company has not yet applied for loan forgiveness. Also refer 
to Note 11 Subsequent Events. 

 
As of May 31, 2021, outstanding balance of the loan was $86,932 and accrued 
interest amounted to $319. Interest expense on the loan totaled $319 for the year 
ended May 31, 2021.  

 
 
6. Lease Commitments 
 

The Company leases its warehouse facility in South El Monte, California, 
under a thirty-six month operating lease that began September 1, 2008. 
Monthly payment required by the lease was initially $9,270 with scheduled 
increases every year up to $9,840. The initial agreement expired on August 31, 
2011 and the Company continues to lease this facility on a month-to-month 
basis.  

 
Beginning August 1, 2017, the Company entered into two leases in Texas 
under thirty-six month operating leases agreements. Both leases required the 
same monthly payment of $1,000 and expired on July 31, 2020.  At their 
expirations, the Company agreed to extend and pay additional six-month rents 
for both leases until January 31, 2021 and didn’t renew after then.   

 
       Total rent expenses charged to operations for the year ended May 31, 2021 

amounted to $134,080.  
 
 
7. Contingency 
 

In the opinion of management, there is no pending or threatened litigation, 
claim, or assessment, or unasserted claim or assessment that has adverse effect 
on the financial condition of the Company.  
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8. Risks, Concentration, and Uncertainties 
  

a.   Credit Risks 
  

The Company places its cash with financial institutions and limits the amount of 
credit exposure to any financial institution. The Company maintains cash 
balances at two commercial banks with branches located in California.  The 
bank accounts are insured by the Federal Deposit Insurance Corporation up to 
$250,000 per bank. As of May 31, 2021, the Company’s uninsured cash 
balances totaled $0. 
 

b. Major Vendor 
 

For the year ended May 31, 2021, the Company had one major vendor. Goods 
purchase from the major vendor represented approximately fifty-three percent 
(53%) of the Company’s inventory purchases for the year ended May 31, 2021. As 
of May 31, 2021, the Company’s account payable balance to the major vendor 
was $56,636.  
 
 

9. Common Stock 
 

The Company is authorized to issue 1,000,000 shares of common stock with $1 
par value. On July 24, 2014, there was a buy and sell agreement between the 
Company’s stockholders. After the agreement was duly executed, the Company 
is solely owned by one individual. As of May 31, 2021, the Company’s total 
issued and outstanding shares were 80,000 shares and the value amounted to 
$80,000 with paid-in capital amounted to $99,700.  
 

 
10. Income Taxes 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-17, Income Taxes (Topic 740) –Balance Sheet Classification of Deferred 
Taxes to simplify the balance sheet presentation of its deferred tax assets and 
liabilities.  In accordance with ASU 2015-17, the Company is required to 
classify all the deferred tax assets and liabilities as long-term on its balance 
sheet regardless of the classification of the underlying asset and liability that 
creates the deferred income taxes.  ASU 2015-17 is mandatorily effective for all 
non-public entities in the year of 2018.  To simplify the classification as early as 
possible, the Company has elected to apply the new rule in 2017 while early 
adoption is permitted by the amendments. 
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10. Income Taxes (Continued) 

The provisions for income tax expenses (benefit) for the year ended May 31, 
2021 consist of the following: 
 
                 Twelve months Ended 
             May 31, 2021    

    Provisions (Benefits): 
     Current tax expense 
    Federal  $       17,122 
    State             7,577           
          Deferred tax (benefit) 
    Federal              (417)  
    State                125. 
 
   Total provisions (benefits) for income taxes  $       24,407.  

 

The deferred tax assets as of May 31, 2021 include the following components: 
 
 

 Federal State 
Deferred assets: 
 

  

   Bad debt reserve $      2,287 $         963 
   Inventory reserve            570            240       
Deferred tax assets – part I $      2,857    $      1,203       
   
  Losses carry forward 
  Depreciation   

$             -  
               -   

$              - 
         2,161 

  Valuation allowances                -                                     -     
Deferred tax assets – part II $             -      $       2,161       
   
Net deferred tax assets after valuation 
allowance  

 
$     2,857      

 
$       3,364 
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11. Subsequent Events 

       
      The corporation has evaluated subsequent events through September 07, 2021, 

which is the date the financial statements were available to be issued. Except as 
disclosed below, there were no material subsequent events that required 
recognition or additional disclosure in these financial statements. 

 
On August 24, 2021, the Company applied for the 2nd draw PPP loan 
forgiveness. The loan plus interest has been fully forgiven on August 27, 2021. 
SBA has remitted the full payment of $87,461 to the financial institute where the 
Company had borrowed the PPP loan from. Also refer to Note 5 Bank Loan and 
PPP Loan.  
 
The coronavirus (COVID-19) pandemic has developed rapidly since early 2020, 
with a significant number of cases globally. Management has taken a number of 
measures to monitor and mitigate the effects of COVID-19, such as safety and 
health measures for the employees and securing the supply of materials that are 
essential to the operation process. As a franchisor of beverage and snack stores, 
the forced closures due to the pandemic negatively impact the Company’s 
business. The Company’s financial statements have included the result from the 
forced closures. Given the fact that vaccination rate is rising and infection case 
number has been dropping, management believes that the economy will recover 
rapidly.  Management will continue to follow the various government policies 
and advice, and do its utmost to continue the operation in the best and safest 
way. 
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INDEPENDENT AUDITOR’S REPORT 
 
 
To the Board of Directors and Stockholders 
of Tapioca Express, Inc. 
 
 
We have audited the accompanying financial statements of Tapioca Express, Inc., a California 
corporation, which comprise the balance sheet as of May 31, 2020, and the related statements of 
income, retained earnings,  and cash flows for the year then ended, and the related notes to the 
financial statements.   
 
Management’s Responsibility for the Financial Statements 
 
Management is responsible for the preparation and fair presentation of these financial statements 
in accordance with accounting principles generally accepted in the United States of America; this 
includes the design, implementation, and maintenance of internal control relevant to the 
preparation and fair presentation of financial statements that are free from material misstatement, 
whether due to fraud or error. 
 
Auditor’s Responsibility  
 
Our responsibility is to express an opinion on these financial statements based on our audit. We 
conducted our audit in accordance with auditing standards generally accepted in the United 
States of America. Those standards require that we plan and perform the audit to obtain 
reasonable assurance about whether the financial statements are free from material misstatement.   
 
An audit involves performing procedures to obtain audit evidence about the amounts and 
disclosures in the financial statements. The procedures selected depend on the auditor’s 
judgment, including the assessment of the risks of material misstatement of the financial 
statements, whether due to fraud or error. In making those risk assessments, the auditor considers 
internal control relevant to the entity’s preparation and fair presentation of the financial 
statements in order to design audit procedures that are appropriate in the circumstances, but not 
for the purpose of expressing an opinion on the effectiveness of the entity’s internal control. 
Accordingly, we express no such opinion. An audit also includes evaluating the appropriateness 
of accounting policies used and the reasonableness of significant accounting estimates made by 
management, as well as evaluating the overall presentation of the financial statements.   
 
We believe that the audit evidence we have obtained is sufficient and appropriate to provide a 
basis for our audit opinion. 
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Opinion 
 
In our opinion, the financial statements referred to above present fairly, in all material respects, 
the financial position of Tapioca Express, Inc. as of May 31, 2020, and the results of its 
operations and its cash flows for the year then ended in accordance with accounting principles 
generally accepted in the United States of America.  
 
 

 
 
Rowland Heights, California 
September 18, 2020 
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EXHIBIT A
TAPIOCA EXPRESS, INC.
(A California Corporation)

BALANCE  SHEET

 

ASSETS

CURRENT ASSETS
Cash (Note 1 and Note 7) $ 60,202
Accounts receivable, net of allowance $8,613 (Note 1) 223,215
Accounts receivable, affiliates (Note 1 and Note 2) 178,333
Inventory, net of inventory reserve $3,007 (Note 1) 405,148
Prepaid expense 5,434
Prepaid income tax 16,577
Interest receivable (Note 2) 153,879
Other receivable 45
Other receivable, affiliates (Note 2) 384,029
Loan to stockholders (Note 2) 799,015

Total current assets 2,225,877

PROPERTY AND EQUIPMENT (Note 1 and Note 3)

         Total property and equipment 693,784                  
Less: Accumulated depreciation (585,606)                 

Property and equipment, net 108,178                  

OTHER ASSETS
Computer software, net (Note 1) -                              
Loan fee, net (Note 1) 1,365                      
Organization cost, net (Note 1) -                              
Website development cost, net (Note 1) 9,583                      
Deposits 15,840                    
Deferred income tax assets - noncurrent (Note 1 and Note 9) 5,929                      

Total other assets 32,717                    

Total assets $ 2,366,772

May 31, 2020

See Independent Auditor's Report and Notes to Financial Statements 
 3



EXHIBIT A

BALANCE  SHEET

LIABILITIES  AND  STOCKHOLDER'S  EQUITY

CURRENT LIABILITIES
Bank Loan (Note 4) $ 541,900                  
Checks drawn in excess of available bank balances (Note 1) 135,904                  
Accounts payable (Note 7) 101,098                  
Accrued expenses (Note 4) 137,401                  
Advance from franchisee 29,015                    
Franchisee deposits (Note 1) 211,500                  
Franchisee deposits, affiliates (Note 1 and Note 2) 5,000                      

Total current liabilities 1,161,818               

LONG TERM LIABILITIES

Deposits (Note 2) 6,000                      

Total long term liabilities 6,000                      

Total liabilities 1,167,818               

CONTINGENCY (Note 6)
LEASES COMMITMENTS (Note 5)
RISKS, CONCENTRATION, AND UNCERTAINTIES (Note 7)
SUBSEQUENT EVENTS (Note 10)

STOCKHOLDER'S EQUITY
Common stock, $1 par value 

authorized: 1,000,000 shares
issued and outstanding: 80,000 shares (Note 8) 80,000                    

Additional paid-in capital (Note 8) 99,700                    
Retained earnings (Note 1) 1,019,254               

Total stockholder's equity 1,198,954               

Total liabilities and stockholder's equity $ 2,366,772               

May 31, 2020

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT B

Sales, net (Note 2) $ 1,766,743
Franchise revenue and related income (Note 1 and Note 2) 371,820
Total revenue 2,138,563

Cost of sales (Note 7) 1,053,688 
Gross profit 1,084,875

Selling, general
  and administrative expenses (Note 1 and Note 2) 1,062,296

Operating income 22,579

Other incomes (expenses)

Interest expense (Note 4) (37,178)
Interest income (Note 2) 12,755
Rental income (Note 2) 24,000
Other lncome 9,000

Total other incomes (expenses) 8,577

Net income before income tax provisions 31,156

Income tax benefits (provisions) (Note 1 and Note 9) (10,064)

Net income $ 21,092

Retained earnings - beginning 1,028,162               

Dividend (30,000)                  

Retained earnings - ending $ 1,019,254               

TAPIOCA EXPRESS, INC.

For The Year Ended May 31, 2020
STATEMENTS OF INCOME AND RETAINED EARNINGS

(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements
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EXHIBIT C

STATEMENT OF CHANGES IN STOCKHOLDER'S EQUITY
For The Year Ended May 31, 2020

RETAINED
CAPITAL STOCK ADDITIONAL EARNINGS TOTAL 
NO. OF SHARES PAID-IN (ACCUM. STOCKHOLDER'S

ISSUED AMOUNT CAPITAL DEFICITS) EQUITY
Balance, 
  May 31, 2019 80,000             $ 80,000        $ 99,700     $ 1,028,162   $ 1,207,862     

Dividend (30,000)       (30,000)         

Net income for the 
  year ended
  May 31, 2020 21,092 21,092          

 
Balance, 
  May 31, 2020 80,000             $ 80,000 $ 99,700 $ 1,019,254 $ 1,198,954     
 

TAPIOCA EXPRESS, INC.
(A California Corporation)

See Independent Auditor's Report and Notes to Financial Statements 
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EXHIBIT D 
TAPIOCA EXPRESS, INC.

(A California Corporation)
STATEMENT OF CASH FLOWS
For The Year Ended May 31, 2020

Cash flows from operating activities:

Net income $ 21,092                  
Adjustments to reconcile net income to 

     net cash used by operating activities  
Depreciation & amortization 24,606                  
Income tax provision (benefit) 641                       

(Increase) Decrease in assets
Accounts receivable 63,076                  

 Inventory 52,668                  
Prepaid expenses 1,434                    
Prepaid income tax 28,296                  
Interest receivable (12,754)                 
Other receivable (26,796)                 
Loan to stockholders (17,448)                 

Increase (Decrease) in liabilities
Checks drawn in excess of available bank balances 32,224                  
Accounts payable (25,706)                 
Accrued expenses (91,485)                 
Advance from franchisee (13,725)                 
Franchisee deposits (25,000)                 

 Net cash provided (used) by operating activities 11,123                  

Cash flows provided (used) by investing activities:  

Acquisition of properties and equipments (1,705)                   
Net cash provided (used) by investing activities (1,705)                   

Cash flows provided (used) by financing activities:

Proceeds/payments to bank loan, net 41,900                  
Loan fee paid (2,731)                   
Dividend (30,000)                 

Net cash provided (used) by financing activities 9,169                    

Net increase (decrease) in cash  18,587                  

Cash, beginning 41,615                  

Cash, ending $ 60,202                  

Supplemental disclosure of cash flow information:

Cash paid for interest expenses $ 37,294                  

Cash paid for income taxes $ -                            

 See Independent Auditor's Report and Notes to Financial Statements.
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1. Summary of Significant Accounting Policies  
 

This summary of significant accounting policies of Tapioca Express, Inc. 
(thereinafter “The Company”) is presented to assist in understanding the 
Company’s financial statements. The financial statements and notes are the 
representation of the Company’s management.   

 
 

a. Organization    
 
The Company was incorporated under the laws of State of California on May 
25, 1999 as a privately held corporation. The Company develops and operates 
the chain of beverage and snack store that primarily sells milk tea, flavored tea, 
juice, coffee and snacks. The company is currently a franchisor with more than 
30 franchised stores in the United States. 

       
 
b.   Use of Estimates 

    
The preparation of financial statements in conformity with generally accepted 
accounting principles requires management to make estimates and assumptions 
that affect the reported amounts of assets and liabilities; disclosure of contingent 
assets and liabilities at the date of the financial statements; and the reported 
amounts of revenues and expenses during the reporting period.  Actual results 
could materially differ from those estimates.                         
 
 

c. Revenue Recognition 
 

Effective June 1, 2019, the Company adopted ASU 2014-09 Revenue from 
Contracts with Customers and subsequent amendments. The amendments are 
required by U.S. GAAP, and collectively create a new Accounting Standards 
Codification (ASC) 606, Revenue from Contracts with Customers, which 
replaces most of the existing revenue recognition guidance found in U.S. GAAP. 
ASC 606 establishes a new, single revenue framework to recognize revenue 
from contracts with customers, and offers expanded disclosures for revenue 
transactions. To achieve this core principle, the Company applies the five steps: 
(1) Identify the contract with a customer, (2) Identify the performance 
obligations in the contract, (3) Determine the transaction price, (4) Allocate the 
transaction price to performance obligations in the contract, (5) Recognize 
revenue when or as the company satisfies a performance obligation. 
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2. Summary of Significant Accounting Policies (Continued) 
 

c. Revenue Recognition (Continued) 
 
The company’s revenue primarily consists of wholesale revenues and franchise 
revenues. Wholesale revenues are income generated from sale of goods to the 
franchise stores. Revenue is recognized upon the goods is shipped or delivered 
to the franchisee as that is when the franchisee obtains the control of the 
promised goods.  Franchise revenues include initial franchise fees, renewal 
franchise fees, training fees and royalties. Under ASC 606 five steps model, the 
Company identified the following services as single performance obligation in 
connection with its franchise agreements: (1) franchise license to use of the 
Company’s brand, (2) pre-opening services, such as training and (3) ongoing 
operational support, such as development of menu items. The single 
performance obligation is delivered over time. In compliance with ASC 606, the 
Company recognizes initial franchise fees, renewal franchise fees and initial 
training fee as revenue over the term of the respective agreement. Royalties are 
calculated as a percentage of franchise store sales. In compliance with ASC 606, 
the Company recognizes the royalties as revenue when franchise sales occur. 
 
The Company adopted ASC 606 using the modified retrospective method 
applied to all contracts not complete as of June 1, 2019. Under this method, the 
entity is required to adjust its opening retained earnings to reflect the cumulative 
effect of adopting the new revenue standard on prior years.  The Company has 
evaluated and determined that the cumulative effect of adopting ASC 606 on the 
opening retained earnings was immaterial.  As a result, no adjustment was made 
on retained earnings as of June 1, 2019. 

 
 

d. Cash & Cash Equivalents 
 

The Company considers all highly liquid debt instruments with an original 
maturity of three months or less to be cash equivalents.     

 
 
e. Accounts Receivable 

 
The Company uses the allowance method of accounting for losses arising from 
uncollectible accounts receivable. Under this method, the amount estimated to 
be uncollectible is charged to bad debts of the period, and the credit is made to 
allowance for doubtful accounts.  As of May 31, 2020, the Company had a 
$8,613 balance in allowance for doubtful accounts. 
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1. Summary of Significant Accounting Policies (Continued) 
 

f. Inventory 
 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-11, Inventory (Topic 330)-Simplifying the Measurement of Inventory to 
simplify the measurement of its inventory.  In accordance with ASU 2015-11, 
the Company is required to measure its inventory at the lower of cost and net 
realizable value. For the year began June 1, 2017, the Company began to value 
its inventory at lower of cost and net realizable value, using the average 
inventory costing method.  Net realizable value is defined at the estimated 
selling prices of the inventory in the ordinary course of business, less reasonably 
predictable costs of completion, disposal and transportation.   
 
Inventory consists of finished goods, parts and supplies. Estimated losses on 
inventories represent reserves for obsolescence, excess quantities, irregulars and 
slow moving inventory.  As of May 31, 2020, allowance for inventory write-
down amounted to $3,007. 
 
 

g. Property and Equipment 
 

Property and equipment are stated at cost and depreciated using either straight-
line or accelerated method for financial reporting purposes.  Following is a 
summary of the depreciation method and life for each class of assets: 

 
 Method Life 
Computers Straight-Line/Accelerated 5 years 
Furniture and fixtures   Straight-Line/Accelerated 5-7 years 
Leasehold improvements Straight-Line 39 years 
Machinery and equipment  Straight-Line/Accelerated 5-7 years 
Office equipments Accelerated 5 years 
Vehicles Straight-Line/Accelerated 5 years 
   
   

Maintenance and repairs are expensed currently; major renewals and 
betterments that materially extend the life of assets are capitalized. When 
equipments and improvements are sold or otherwise disposed of, the assets’ 
costs and accumulated depreciations are removed from the accounts, and the 
resulting gains or losses, if any, are included in the results of operations. Fully 
depreciated assets are removed from the accounts when they are no longer in use. 
Depreciation expense for the year ended May 31, 2020 amounted to $16,236. 
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1. Summary of Significant Accounting Policies (Continued) 
 

h. Intangible Assets 
 

Computer software, organization cost, website development cost and loan fee 
are stated at cost and amortized in 1-5 years using straight-line method for the 
financial reporting purposes. Amortization expense for the year ended May 31, 
2020 was $8,370.   
 
 

i. Advertising 
  

 The Company follows the policy of charging the cost of advertising to expense 
as incurred. Advertising expense amounted to $0 for the year ended May 31, 
2020.  

 
 

j. Income Taxes  
 
Deferred income taxes and liabilities are computed for differences between the 
financial statement and tax bases of assets and liabilities that will result in 
taxable or deductible amounts in the future, based on enacted tax laws and rates 
applicable to the periods in which the differences are expected to affect taxable 
income. Valuation allowances are established when necessary to reduce deferred 
tax assets to the amounts that is more likely than not to be realized. 
 
Based on the statute of limitations, the Company’s tax years of 2016 to 2019 
will remain subject to examination by major tax jurisdictions. 
 
 

k. Franchise Operations   
             
            The Company requires Franchisee to sign the franchise agreement. The initial 

term of agreement is 3 years and the agreement may be renewed with renewal 
fee. The Company receives various payments, such as initial franchise fee, 
reimbursement and other fees based on the franchise agreement. 

             
            Total franchise revenue and related income for the year ended May 31, 2020 

amounted to $371,820. 
 
            The initial franchise fee may be refunded when the initial training program isn’t 

completed, but the refund will not exceed 30% of initial franchise fee. As of 
May 31, 2020, the refundable initial franchise fee was $0. 
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1. Summary of Significant Accounting Policies (Continued) 
 

k. Franchise Operations (Continued) 
 
            Refundable inventory deposit is required by the franchise agreement. The 

Company will refund the deposit to Franchisee upon the termination of 
agreement. As of May 31, 2020, the Company has refundable inventory deposit 
balance of $216,500.  

 
 
2. Related Party Transactions  

 
a. Related Parties and Relationship 

             
            During the year, the Company had business transactions with its four related 

parties. Two of the related parties were hundred-percent owned by the spouse of 
Company’s stockholder. One of the related parties was fifty-percent owned by the 
Company’s stockholders. One of the related parties was twenty-percent indirectly 
owned by the spouse of Company’s stockholder.  

 
 

b. Significant Balances and Transactions with Related Parties  

The following transactions occurred between the Company and related 
parties/companies: 
 
As of May 31, 2020, accounts receivable due from three of the related parties 
totaled $175,955.  
 
As of May 31, 2020, franchise revenue receivable due from one of the related 
parties totaled $2,378.  
 
The Company maintains franchise deposits in the amount of $5,000 received from 
one of the related parties as of May 31, 2020.  
 
Revenue for the year ended May 31, 2020 includes sales from four of the related 
parties in the amount totaled $268,738. 
 
For the year ended May 31, 2020, the Company recognized franchise revenue 
and related income totaled $74,817 from two related parties.  
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2. Related Party Transactions (Continued) 
 

b. Significant Balances and Transactions with Related Parties (Continued) 
 
The Company was charged training and seminar and/or various expenses from two 
of the related parties for the year ended May 31, 2020 amounted to $23,500. As 
of May 31, 2020, balance due to two related parties totaled $0. 
 
The Company subleases its stores to one of related party. The sublease requires 
deposit of $6,000 and monthly rent of $2,000. The rental income was $24,000 for 
the year ended May 31, 2020. As of May 31, 2020, the amount due from the 
related party was $68,000.  
 
The Company advances loan to one of related party. As of May 31, 2020, the 
amount due to the related party was $316,029. 

 
c. The Company advances loans to and receives loans from stockholder from time 

to time under an oral agreement with interest at 5% per annum starting from 
June 1, 2012. The interest rate is decreased to 1.6% per annum starting from 
June 1, 2015. As of May 31, 2020, the loan receivable from stockholders was 
$799,015 and the interest receivable was $153,879. Interest income for the year 
ended May 31, 2020 amounted to $12,755. 

 
      d.  The Company has entered into an agreement with the officer/shareholder of the 

Company. The agreement agrees to pay the officer/shareholder‘s vehicle 
lease/loan payments. The agreement can be terminated upon the Company’s 
demand. Total expenses for the year ended May 31, 2020 amounted to $62,822.  
 
 

3.         Property and Equipment 
 
Property and equipment consists of the following:   
      
 Amount 
Computers           $           14,445 
Furniture and fixtures                        65,943 
Leasehold improvement                                                                  106,638 
Machinery and equipment 
Office equipment 
Vehicles  

                     210,027 
                       33,647 
                     263,084 

   Subtotal                      693,784 
Less: Accumulated depreciation                      (585,606) 
Property and equipment           $         108,178 
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4. Bank Loan 
 

a. On November 21, 2019, the Company renewed loan agreement with the 
commercial bank. The loan agreement provided a maximum borrowing up to 
$490,000 with a maturity date on November 30, 2020. The loan bears interest at 
the Wall Street Journal Prime Rate per annum (the “Index”) (4.75% at May 31, 
2020) plus sixty-five hundredth percentage (0.65%), with the floor rate of 4.9% 
per annum for the unpaid principal. The interest rate was 4.9% as of May 31, 
2020. 

 
The loan is secured by UCC filing on the Company’s assets, including but not 
limited to accounts receivable, inventory, equipment and other tangible assets 
and is personally guaranteed by the Company’s stockholder and spouse up to 
$490,000. The loan also requires the Company’s stockholder and spouse to 
provide their houses as additional collateral. 

 
As of May 31, 2020, the outstanding balance of the bank loan amounted to 
$455,000 and accrued interest amounted $619. Interest expense on the bank loan 
amounted to $27,151 for the year ended May 31, 2020. 
 

b.  On April 13, 2020, the Company was granted a loan in the amount of $86,900, 
pursuant to the Paycheck Protection Program (the “PPP”) under the CARES 
Act.  

 
      The loan, which was in the form of a Note dated April 11, 2020, bears interest at 

a rate of 1.00% per annum. The Company intends to use the entire loan amount 
for qualifying expenses. Under the terms of PPP, certain amounts of the loan 
may be forgiven if they are used for qualifying expenses as described in the 
CARES Act.  

 
As of May 31, 2020, the outstanding balance of the bank loan amounted to 
$86,900 and accrued interest amounted $118. Interest expense on the bank loan 
amounted to $118 for the year ended May 31, 2020. 

 
 
5. Lease Commitments 
 

The Company leases its warehouse facility in South El Monte, California, 
under a thirty-six month operating lease that began September 1, 2008. The 
monthly payments required by the lease were initially $9,270 per month with 
scheduled increases every year up to $9,840. The agreement expired on August 
31, 2011. After the expiration date of August 31, 2011, the Company continues 
to lease this warehouse on a month-to-month basis.  
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5. Lease Commitments (Continued) 

 
The Company entered into two lease agreements in Texas under thirty-six 
month operating that began August 1, 2017. The two leases require monthly 
payment of $2,000. The lease was originally expired on July 31, 2020. Under 
the mutual agreement, the Company agreed to extend and pay additional six-
months rent until January 31, 2021.   

 
       Total rent expenses charged to operations for the year ended May 31, 2020 

amounted to $139,128. The future minimum lease payments are as follows: 
 

            Twelve-month ending May 31, 
          
2021           $        16,000 
 

 
6. Contingency 
 

In the opinion of management, there is no pending or threatened litigation, 
claim, or assessment, or unasserted claim or assessment that has adverse effect 
on the financial condition of the Company.  

 
 

7. Risks, Concentration, and Uncertainties 
  

a.   Credit Risks 
  

The Company places its cash with financial institutions and limits the amount of 
credit exposure to any financial institution. The Company maintains cash 
balances at two commercial banks with branches located in California.  The 
bank accounts are insured by the Federal Deposit Insurance Corporation up to 
$250,000 per bank. As of May 31, 2020, the Company’s uninsured cash 
balances totaled $0. 
 

b. Major Vendor 
 

For the year ended May 31, 2020, the Company had two major vendors. Goods 
purchase from the major vendors represented approximately forty-nine percent 
(49%) and eleven percent (11%) of the Company’s inventory purchases for the 
year ended May 31, 2020. As of May 31, 2020, the Company’s account payable 
balance to the major vendor was $76,140 and $15,614, respectively.  
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8. Common Stock 
 

The Company is authorized to issue 1,000,000 shares of common stock with $1 
par value. On July 24, 2014, there was a buy and sell agreement between the 
Company’s stockholders. After the agreement was duly executed, the Company 
is solely owned by one individual. As of May 31, 2020, the Company’s total 
issued and outstanding shares were 80,000 shares and the value amounted to 
$80,000 with paid-in capital amounted to $99,700.  
 

 
9. Income Taxes 

Effective in 2017, the Company adopted Accounting Standards Update (ASU) 
2015-17, Income Taxes (Topic 740) –Balance Sheet Classification of Deferred 
Taxes to simplify the balance sheet presentation of its deferred tax assets and 
liabilities.  In accordance with ASU 2015-17, the Company is required to 
classify all the deferred tax assets and liabilities as long-term on its balance 
sheet regardless of the classification of the underlying asset and liability that 
creates the deferred income taxes.  ASU 2015-17 is mandatorily effective for all 
non-public entities in the year of 2018.  To simplify the classification as early as 
possible, the Company has elected to apply the new rule in 2017 while early 
adoption is permitted by the amendments. 

The provisions for income tax expenses (benefit) for the year ended May 31, 
2020 consist of the following: 
 
                 Twelve months Ended 
             May 31, 2020    

    Provisions (Benefits): 
     Current tax expense 
    Federal  $         7,273 
    State             2,150           
          Deferred tax (benefit) 
    Federal               (325)  
    State                966. 
 
   Total provisions (benefits) for income taxes  $       10,064.  
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9. Income Taxes (Continued) 

The deferred tax assets as of May 31, 2020 include the following components: 
 
 

 Federal State 
Deferred assets: 
 

  

   Bad debt reserve $      1,809 $         761 
   Inventory reserve            631            266       
Deferred tax assets – part I $      2,440    $      1,027       
   
  Losses carry forward 
  Depreciation   

$             -  
               -   

$              - 
         2,462 

  Valuation allowances                -                                     -     
Deferred tax assets – part II $             -      $       2,462       
   
Net deferred tax assets after valuation 
allowance  

 
$     2,440      

 
$       3,489 

 
 
10. Subsequent Events 

       
      The corporation has evaluated subsequent events through September 18, 2020, 

which is the date the financial statements were available to be issued. Except as 
disclosed below, there were no material subsequent events that required 
recognition or additional disclosure in these financial statements. 
 
In March, 2020, the World Health Organization declared the outbreak of a novel 
coronavirus (COVID-19) as a pandemic which continues to spread throughout 
the world including United States. Number of Counties announced mandatory 
restrictions on the travel or public gathering, stay-at-home orders, or closuring 
of nonessential businesses. As a franchisor of beverage and snack store, these 
forced closures negatively impact the Company’s business. The Company’s 
financial statements have included the result from the forced closures during 
March 2020 to May 2020. While the duration of the COVID-19 pandemic is 
difficult to predict, the ultimate impact is uncertain and subject to change. 
Management cannot reasonably estimate the length or severity of this pandemic, 
or related response, or the extent to which the disruption may materially impact 
the Company’s financial position, results of operations and cash flows for 
subsequent period.  
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EXHIBIT  E 

ADDENDUM TO THE TAPIOCA EXPRESS DISCLOSURE DOCUMENT, 

AND FRANCHISE AGREEMENT  

 

MULTI-STATE ADDENDUM 

 

CALIFORNIA APPENDIX 

 
1. California Business and Professions Code Sections 20000 through 20043 provide rights to you concerning 

termination, transfer or non-renewal of a franchise.  If the Franchise Agreement or Area Development 

Agreement contains provisions that are inconsistent with the law, the law will control. 

 

2. The Franchise Agreement and Area Development Agreement provide for termination upon bankruptcy.  This 

provision may not be enforceable under Federal Bankruptcy Law (11 U.S.C.A. Sec. 101 et seq.). 

 

3. The Franchise Agreement and Area Development Agreement contain covenants not to compete which extend 

beyond the termination of the agreements.  These provisions may not be enforceable under California law. 

 

4. Section 31125 of the California Corporation Code requires the franchisor to provide you with a disclosure 

document before asking you to agree to a material modification of an existing franchise. 

 

5. Neither the franchisor, any person or franchise broker in Item 2 of the Disclosure Document is subject to any 

currently effective order of any national securities association or national securities exchange, as defined in 

the Securities Exchange Act of 1934, 15 U.S.C.A. 79a et seq., suspending or expelling such persons from 

membership in such association or exchange. 

 

6. The Franchise Agreement requires binding arbitration.  The arbitration will occur at the then current location 

of Tapioca Express’s corporate headquarters with the costs being borne by both parties equally.  Prospective 

franchisees are encouraged to consult private legal counsel to determine the applicability of California and 

federal laws (such as Business and Professions Code Section 20040.5, Code of Civil Procedure Section 1281, 

and the Federal Arbitration Act) to any provisions of a franchise agreement restricting venue to a forum 

outside the State of California. 

 

7. The Franchise Agreement and Area Development Agreement require application of the laws of California.  

This provision may not be enforceable under California law. 

 

8. You must sign a general release if you renew or transfer your franchise.  California Corporation Code 31512 

voids a waiver of your rights under the Franchise Investment Law (California Corporations Code 31000 

through 31516).  Business and Professions Code 20010 voids a waiver of your rights under the Franchise 

Relations Act (Business and Professions Code 20000 through 20043). 

 

9. THE CALIFORNIA FRANCHISE INVESTMENT LAW REQUIRES THAT A COPY OF ALL 

PROPOSED AGREEMENTS RELATING TO THE SALE OF THE FRANCHISE BE DELIVERED 

TOGETHER WITH THE DISCLOSURE DOCUMENT. 

 

10.   The following statement is added to Item 5: 

  

 Payment of all initial franchise fees owed to the franchisor, or its affiliate, by the franchisee shall be deferred 

until after all initial obligations owed to the franchisee under the franchise agreement or other agreements 

have been fulfilled by the franchisor and the franchisee is open for business.   

 

11.  The Franchise Agreement contains a liquidated damages clause. Under California Civil Code Section 1671, 

certain liquidated damages clauses are unenforceable. 
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12. OUR WEBSITE, www.tapiocaexpress.com, HAS NOT BEEN REVIEWED OR APPROVED BY THE 

CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT.  ANY COMPLAINTS CONCERNING 

THE CONTENT OF THIS WEBSITE MAY BE DIRECTED TO THE CALIFORNIA DEPARTMENT OF 

FINANCIAL PROTECTION AND INNOVATION at www.dfpi.ca.gov. 

 

13. Registration of this franchise does not constitute approval, recommendation, or endorsement by the 

commissioner.  

 

ADDENDUM TO THE FRANCHISE AGREEMENT FOR TAPIOCA EXPRESS, INC IN THE 

STATE OF CALIFORNIA 

 

a. No statement, questionnaire, or acknowledgment signed by a franchisee in connection with the 

commencement of the franchise relationship shall have the effect of (i) waiving any claims under 

any applicable state franchise law, including fraud in the inducement, or (ii) disclaiming reliance 

on any statement made by any franchisor, franchise seller, or other person acting on behalf of the 

franchisor. This provision supersedes any other term of any document executed in connection 

with the franchise 

IN WITNESS WHEREOF, the parties hereto have duly executed this California Amendment to the 

Franchise Agreement on the same date as that on which the Franchise Agreement was executed. 

 

ATTEST     FRANCHISOR 

 

 

      By:       

Witness      Name:        

      Title:       

      FRANCHISEE: 

     

Witness             

 

  

http://www.dfpi.ca.gov/
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ADDENDUM REQUIRED BY THE STATE OF ILLINOIS 

 

Illinois law governs the agreements between the parties to this franchise. 

 

Section 4 of the Illinois Franchise Disclosure Act provides that any provision in the 

franchise agreement which designates jurisdiction or venue outside of the State of Illinois 

is void. However, a franchise agreement may provide for arbitration outside of Illinois. 

 

Section 41 of the Illinois Franchise Disclosure Act provides that any condition, stipulation, 

or provision purporting to bind any person acquiring any franchise to waive compliance 

with the Illinois Franchise Disclosure Act or any other law of Illinois is void.   

 

Your right upon termination and non-renewal of a franchise agreement are set forth in 

sections 19 and 20 of the Illinois Franchise Disclosure Act. 

      FRANCHISOR 

 

 

      By:       

      Name:        

      Title:       

       

 

FRANCHISEE: 
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ADDENDUM REQUIRED BY THE STATE OF INDIANA 

 

 1. To be added to Item 3 of the Disclosure Document, is the following statement: 

 

  There are presently no arbitration proceedings to which the Franchisor is a party. 

 

 2. Item 17 of the Disclosure Document is amended to reflect the requirement under Indiana 

Code 23-2-2.7-1 (9), which states that any post term non-compete covenant must not extend beyond the 

franchisee’s exclusive territory. 

 

 3. Item 17 is amended to state that this is subject to Indiana Code 23-2-2.7-1 (10). 

 

 4. Under Indiana Code 23-2-2.7-1 (10), jurisdiction and venue must be in Indiana if the 

franchisee so requests.  This amends Articles ________ and ________ of the Franchise Agreement and 

Section ________ of the Area Development Agreement. 

 

 5. Under Indiana Code 23-2-2.7-1 (10), franchisee may not agree to waive any claims or 

rights. 

 

 

ADDENDUM REQUIRED BY THE STATE OF MARYLAND 

 

 This will serve as the State Addendum for _______________ for the State of Maryland for 

_______________ Franchise Disclosure Document.  The amendments to the Disclosure Document and 

agreements included in this addendum have been agreed to by the parties. 

 

 1. The provision contained in the termination sections of the Franchise Agreement may not 

be enforceable under federal bankruptcy law (11 U.S.C. Section 101 et seq.). 

 

 2. Item 17 of the Franchise Disclosure Document shall be amended to state that the general 

release required as a condition of renewal, sale, and/or assignment/transfer shall not apply to any liability 

under the Maryland Franchise Registration and Disclosure Law.  The appropriate sections of the Franchise 

Agreement is hereby amended accordingly. 

 

 3. The Franchisee Disclosure Acknowledgement Statements are amended to state all 

representations requiring prospective franchisees to assent to a release, estoppel or waiver of liability are 

not intended to nor shall they act as a release, estoppel or waiver of any liability incurred under the Maryland 

Franchise Registration and Disclosure Law.   

 

 4. Item 17 of the Franchise Disclosure Document is amended to state that any claims arising 

under the Maryland Franchise Registration and Disclosure Law must be brought within 3 years after the 

grant of the franchise.  The appropriate sections of the Franchise Agreement is hereby amended accordingly. 

 

 5. Item 17 of the Franchise Disclosure Document and the appropriate sections of the 

Franchise Agreement is amended to state that a franchisee may bring a lawsuit in Maryland for claims 

arising under the Maryland Franchise Registration and Disclosure Law. 
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DISCLOSURE REQUIRED BY THE STATE OF MICHIGAN 

 

 THE STATE OF MICHIGAN PROHIBITS CERTAIN UNFAIR PROVISIONS THAT ARE 

SOMETIMES IN FRANCHISE DOCUMENTS.  IF ANY OF THE FOLLOWING PROVISIONS 

ARE IN THESE FRANCHISE DOCUMENTS, THE PROVISIONS ARE VOID AND CANNOT BE 

ENFORCED AGAINST YOU: 

 

 (a) A prohibition on the right of a franchisee to join an association of franchises. 

 

 (b) A requirement that a franchisee assent to a release, assignment, novation, waiver or 

estoppel which deprives a franchisee of rights and protections provided in this act.  This shall not preclude 

a franchisee, after entering into a franchise agreement, from settling any and all claims. 

 

 (c) A provision that permits a franchisor to terminate a franchise prior to the expiration of its 

term except for good cause.  Good cause shall include the failure of the franchisee to comply with any 

lawful provision of the franchise agreement and to cure such failure after being given written notice thereof 

and a reasonable opportunity, which in no event need be more than thirty (30) days, to cure such failure. 

 

 (d) A provision that permits a franchisor to refuse to renew a franchise without fairly 

compensating the franchisee by repurchase or other means for the fair market value at the time of expiration 

of the franchisee’s inventory, supplies, equipment, fixtures and furnishings.  Personalized materials which 

have no value to the franchisor and inventory, supplies, equipment, fixtures and furnishings not reasonably 

required in the conduct of the franchise business are not subject to compensation.  This subsection applies 

only if:  (i) the term of the franchise is less than five (5) years, and (ii) the franchisee is prohibited by the 

franchise or other agreement from continuing to conduct substantially the same business under another 

trademark, service mark, trade name, logotype, advertising or other commercial symbol in the same area 

subsequent to the expiration of the franchise or the franchisee does not receive at least six (6) months’ 

advance notice of franchisor’s intent not to renew the franchise. 

 

 (e) A provision that permits the franchisor to refuse to renew a franchise on terms generally 

available to other franchisees of the same class or type under similar circumstances.  This section does not 

require a renewal provision. 

 

 (f) A provision requiring that arbitration or litigation be conducted outside this state.  This 

shall not preclude the franchisee from entering into an agreement, at the time of arbitration, to conduct 

arbitration at a location outside this state. 

 

 (g) A provision which permits a franchisor to refuse to permit a transfer of ownership of a 

franchise, except for good cause.  This subdivision does not prevent a franchisor from exercising a right of 

first refusal to purchase the franchise.  Good cause shall include, but is not limited to: 

 

  (i) Failure of the proposed transferee to meet the franchisor’s then-current reasonable 

qualifications or standards. 

 

  (ii) The fact that the proposed transferee is a competitor of the franchisor or 

subfranchisor. 

 

  (iii) The unwillingness of the proposed transferee to agree in writing to comply with 

all lawful obligations. 
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  (iv) The failure of the franchisee or proposed transferee to pay any sums owing to the 

franchisor or to cure any default in the franchise agreement existing at the time of the proposed transfer. 

 

 (h) A provision that requires the franchisee to resell to the franchisor items that are not 

uniquely identified with the franchisor.  This subdivision does not prohibit a provision that grants to a 

franchisor a right of first refusal to purchase the assets of a franchise on the same terms and conditions as a 

bona fide third party willing and able to purchase those assets, nor does this subdivision prohibit a provision 

that grants the franchisor the right to acquire the assets of a franchise for the market or appraised value of 

such assets if the franchisee has breached the lawful provisions of the franchise agreement and has failed 

to cure the breach in the manner provided in subdivision (c). 

 

 (i) A provision which permits the franchisor to directly or indirectly convey, assign or 

otherwise transfer its obligations to fulfill contractual obligations to the franchisee unless provision has 

been made for providing the required contractual services. 

 

 THE FACT THAT THERE IS A NOTICE OF THIS OFFERING ON FILE WITH THE 

ATTORNEY GENERAL DOES NOT CONSTITUTE APPROVAL, RECOMMENDATION OR 

ENDORSEMENT BY THE ATTORNEY GENERAL. 

 

 If the franchisor’s most recent financial statements are unaudited and show a net worth of less than 

$100,000, franchisee has the right to request an escrow arrangement. 

 

 Any questions regarding this notice should be directed to: 

 

  Consumer Protection Division 

  Attn:  Katharyn Barron 

  525 W. Ottawa Street, 1st Floor 

  Lansing, Michigan 48933 

  (517) 335-7567 

 

 

ADDENDUM REQUIRED BY THE STATE OF MINNESOTA 

 

 This addendum to the Disclosure Document is agreed to this       day of __________, 20__, and 

effectively amends and revises said Disclosure Document and Franchise Agreement and Area Development 

Agreement as follows: 

 

 1. Item 13 of the Disclosure Document and _______ of the Franchise Agreement are amended 

by the addition of the following language to the original language that appears therein: 

 

“In accordance with applicable requirements of Minnesota law, Franchisor shall protect 

Franchisee’s right to use the trademarks, service marks, trade names, logotypes or other commercial 

symbols and/or shall indemnify Franchise from any loss, costs or expenses arising out of any claim, 

suit or demand regarding such use.” 

 

 2. Item 17 of the Disclosure Document and ______ of the Franchise Agreement are amended 

by the addition of the following language to the original language that appears therein: 

 

“With respect to franchises governed by Minnesota law, the franchisor will comply with Minnesota 

Statutes Sec. 80C.14, Subds.3, 4 and 5, which require (except in certain specified cases) that a 

franchisee be given 90 days’ notice of termination (with 60 days to cure) and 180 days’ notice for 
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non-renewal of the franchise agreement and that consent to the transfer of the franchise will not be 

unreasonably withheld.” 

 

 3. Item 17 of the Disclosure Document and ________ of the Franchise Agreement and 

________ of the Area Development Agreement are amended by the addition of the following language to 

amend the Governing Law, Jurisdiction and Venue, and Choice of Forum sections: 

 

“Minn. Stat. Sec. 80C.21 and Rule 2860.4400(J) prohibit the franchisor from requiring litigation to 

be conducted outside Minnesota, requiring waiver of a jury trial, or requiring the franchisee to 

consent to liquidated damages, termination penalties or judgment notes.  In addition, nothing in the 

Franchise Disclosure Document or agreements can abrogate or reduce any of the franchisee’s rights 

as provided for in Minnesota Statutes, Chapter 80C, or franchisee’s rights to any procedure, forum, 

or remedies provided for by the laws of the jurisdiction.” 

 

 4. Item 17 of the Disclosure Document and________ of the Franchise Agreement and 

________ of the Area Development Agreement are amended by the addition of the following language to 

the original language that appears therein: 

 

“Minn. Rule 2860.4400D prohibits us from requiring you to assent to a general release.” 

 

 5. Any reference to liquidated damages in the Franchise Agreement is hereby deleted in 

accordance with Minn. Rule 2860.4400J which prohibits requiring you to consent to liquidated damages. 

 

 6. _________ of the Franchise Agreement is hereby deleted in accordance with Minn. Rule 

2860.4400J which prohibits waiver of a jury trial. 

 

 7. _________ of the Franchise Agreement regarding Limitations of Claims is hereby 

amended to comply with Minn. Stat. §80C.17, Subd. 5. 

 

 8. Under Minn. Rule 2860.4400J, franchisees cannot be required to waive their rights under 

RICO.  Therefore, _________ of the Franchise Agreement is hereby deleted.  

 

 9. Item 6, Insufficient Fund Fees: NSF fees are governed by Minnesota Statute 604.113; 

which puts a cap of $30 on a NSF check. This applies to everyone in Minnesota who accepts checks except 

banks. 

 

 10. Under Minn. Rule 2860.440J, the franchisee cannot consent to the franchisor obtaining 

injunctive relief.  The franchisor may seek injunctive relief.  A court will determine if a bond is required.  

Section ___ of the Franchise Agreement is hereby amended accordingly. 

 

 

ADDENDUM REQUIRED BY THE DEPARTMENT OF LAW OF THE STATE OF NEW YORK 

 

 1. The following information is added to the cover page of the Franchise Disclosure Document:  

 

INFORMATION COMPARING FRANCHISORS IS AVAILABLE. CALL THE STATE 

ADMINISTRATORS LISTED IN EXHIBIT A OR YOUR PUBLIC LIBRARY FOR SOURCES 

OF INFORMATION. REGISTRATION OF THIS FRANCHISE BY NEW YORK STATE DOES 

NOT MEAN THAT NEW YORK STATE RECOMMENDS IT OR HAS VERIFIED THE 

INFORMATION IN THIS FRANCHISE DISCLOSURE DOCUMENT. IF YOU LEARN THAT 

ANYTHING IN THE FRANCHISE DISCLOSURE DOCUMENT IS UNTRUE, CONTACT THE 
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FEDERAL TRADE COMMISSION AND NEW YORK STATE DEPARTMENT OF LAW, 

BUREAU OF INVESTOR PROTECTION AND SECURITIES, 28 LIBERTY STREET, 21ST 

FLOOR, NEW YORK, NEW YORK 10005. THE FRANCHISOR MAY, IF IT CHOOSES, 

NEGOTIATE WITH YOU ABOUT ITEMS COVERED IN THE FRANCHISE DISCLOSURE 

DOCUMENT. HOWEVER, THE FRANCHISOR CANNOT USE THE NEGOTIATING 

PROCESS TO PREVAIL UPON A PROSPECTIVE FRANCHISEE TO ACCEPT TERMS 

WHICH ARE LESS FAVORABLE THAN THOSE SET FORTH IN THIS FRANCHISE 

DISCLOSURE DOCUMENT. 

 

2. The following is added at the end of Item 3:  

 

Except as provided above, with regard to the franchisor, its predecessor, a person identified in Item 

2, or an affiliate offering franchises under the franchisor’s principal trademark:  

 

A. No such party has an administrative, criminal or civil action pending against that person alleging: 

a felony, a violation of a franchise, antitrust, or securities law, fraud, embezzlement, fraudulent 

conversion, misappropriation of property, unfair or deceptive practices, or comparable civil or 

misdemeanor allegations.  

 

B. No such party has pending actions, other than routine litigation incidental to the business, which 

are significant in the context of the number of franchisees and the size, nature or financial condition 

of the franchise system or its business operations.  

 

C. No such party has been convicted of a felony or pleaded nolo contendere to a felony charge or, 

within the 10 year period immediately preceding the application for registration, has been convicted 

of or pleaded nolo contendere to a misdemeanor charge or has been the subject of a civil action 

alleging: violation of a franchise, antifraud, or securities law; fraud; embezzlement; fraudulent 

conversion or misappropriation of property; or unfair or deceptive practices or comparable 

allegations.  

 

D. No such party is subject to a currently effective injunctive or restrictive order or decree relating 

to the franchise, or under a Federal, State, or Canadian franchise, securities, antitrust, trade 

regulation or trade practice law, resulting from a concluded or pending action or proceeding brought 

by a public agency; or is subject to any currently effective order of any national securities 

association or national securities exchange, as defined in the Securities and Exchange Act of 1934, 

suspending or expelling such person from membership in such association or exchange; or is 

subject to a currently effective injunctive or restrictive order relating to any other business activity 

as a result of an action brought by a public agency or department, including, without limitation, 

actions affecting a license as a real estate broker or sales agent. 

 

3. The following is added to the end of Item 4:  

 

Neither the franchisor, its affiliate, its predecessor, officers, or general partner during the 10-year 

period immediately before the date of the offering circular: (a) filed as debtor (or had filed against 

it) a petition to start an action under the U.S. Bankruptcy Code; (b) obtained a discharge of its debts 

under the bankruptcy code; or (c) was a principal officer of a company or a general partner in a 

partnership that either filed as a debtor (or had filed against it) a petition to start an action under the 

U.S. Bankruptcy Code or that obtained a discharge of its debts under the U.S. Bankruptcy Code 

during or within 1 year after that officer or general partner of the franchisor held this position in 

the company or partnership. 
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4. The following is added to the end of Item 5:  

 

The initial franchise fee constitutes part of our general operating funds and will be used as such in 

our discretion.  

 

5. The following is added to the end of the “Summary” sections of Item 17(c), titled “Requirements 

for franchisee to renew or extend,” and Item 17(m), entitled “Conditions for franchisor approval of 

transfer”:  

 

However, to the extent required by applicable law, all rights you enjoy and any causes of action 

arising in your favor from the provisions of Article 33 of the General Business Law of the State of 

New York and the regulations issued thereunder shall remain in force; it being the intent of this 

proviso that the non-waiver provisions of General Business Law Sections 687.4 and 687.5 be 

satisfied. 

 

6. The following language replaces the “Summary” section of Item 17(d), titled “Termination by 

franchisee”:  

 

You may terminate the agreement on any grounds available by law. 

 

7. The following is added to the end of the “Summary” section of Item 17(j), titled “Assignment of 

contract by franchisor”:  

 

However, no assignment will be made except to an assignee who in good faith and judgment of the 

franchisor, is willing and financially able to assume the franchisor’s obligations under the Franchise 

Agreement.  

 

8. The following is added to the end of the “Summary” sections of Item 17(v), titled “Choice of 

forum”, and Item 17(w), titled “Choice of law”:  

 

The foregoing choice of law should not be considered a waiver of any right conferred upon the 

franchisor or upon the franchisee by Article 33 of the General Business Law of the State of New 

York. 

 

 

DISCLOSURES REQUIRED BY NORTH CAROLINA LAW 

 

 The State of North Carolina has not reviewed and does not approve, recommend, endorse or 

sponsor any business opportunity.  The information contained in this disclosure has not been verified by 

the State.  If you have any questions about this investment, see an attorney before you sign a contract or 

agreement. 

 

 If the seller fails to deliver the product(s), equipment or supplies necessary to begin substantial 

operation of the business within 45 days of the delivery date stated in your contract, you may notify the 

seller in writing and demand that the contract be cancelled. (N.C.G.S. §66-95) 

 

 

ADDENDUM REQUIRED BY THE STATE OF NORTH DAKOTA 

 

 This addendum to the Disclosure Document, Franchise Agreement and Multi-Unit Operator 

Agreement effectively amends and revises said documents as follows: 
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 1. Item 17(c) of the Disclosure Document and Articles 2.5 and 9.3 of the Franchise 

Agreement are hereby amended to indicate that a franchisee shall not be required to sign a general release. 

 

 2. Covenants not to compete are generally considered unenforceable in the State of North 

Dakota, in accordance with Section 51-19-09 of the North Dakota Franchise Investment Law.  Item 17(r) 

of the Disclosure Document, Article 11.4 of the Franchise Agreement are amended accordingly. 

 

 3. Item 6 and Item 17(i) of the Disclosure Document and Article 11.7 of the Franchise 

Agreement requires the franchisee to consent to termination or liquidated damages.  Since the 

Commissioner has determined this to be unfair, unjust and inequitable within the intent of Section 51-19-

09 of the North Dakota Franchise Investment Law, these provisions are hereby deleted in each place they 

appear in the Disclosure Document and Franchise Agreement used in North Dakota. 

 

 4. Item 17(u) of the Disclosure Document, Article 14 of the Franchise Agreement are 

amended to provide that arbitration shall be held at a site that is agreeable to all parties. 

 

 5. Item 17(v) of the Disclosure Document and the provisions of Article 14 of the Franchise 

Agreement which require jurisdiction of courts in California are deleted. 

 

 6. Item 17(w) of the Disclosure Document, Article 14 of the Franchise Agreement are 

amended to indicate that the agreements are to be construed according to the laws of the State of North 

Dakota. 

 

 7. Apart from civil liability as set forth in Section 51-19-12 N.D.C.C., which is limited to 

violations of the North Dakota Franchise Investment Law (registration and fraud), the liability of the 

franchisor to a franchisee is based largely on contract law.  Despite the fact that those provisions are not 

contained in the franchise investment law, those provisions contain substantive rights intended to be 

afforded to North Dakota residents.  Therefore, North Dakota franchisees will not be required to waive their 

rights under North Dakota law. 

 

 8. The provisions of Article 14 of the Franchise Agreement which require a franchisee to 

consent to (1) a waiver of trial by jury and (2) a waiver of exemplary and punitive damages are contrary to 

Section 51-19-09 of the North Dakota Franchise Investment Law and are hereby deleted. 

 

 9. The provisions of Article 14 of the Franchise Agreement which require a franchisee to 

consent to a limitation of claims are hereby amended to state that the statute of limitations under North 

Dakota law applies. 

 

 

ADDENDUM REQUIRED BY THE STATE OF RHODE ISLAND 

 

 The following amends Item 17 and is required to be included within the Disclosure Document and 

shall be deemed to supersede the language in the Disclosure Document itself: 

 

 Section 19-28.1-14 of the Rhode Island Franchise Investment Act provides that:  

 

“A provision in a franchise agreement restricting jurisdiction or venue to a forum outside of this 

state or requiring the application of the laws of another state is void with respect to a claim 

otherwise enforceable under this Act.” 
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ADDENDUM REQUIRED BY THE COMMONWEALTH OF VIRGINIA 

 

 In recognition of the restrictions contained in Section 13.1-564 of the Virginia Retail Franchising 

Act, the Franchise Disclosure Document for   [FRANCHISOR]  for use in the 

Commonwealth of Virginia shall be amended as follows: 

 

 1. Additional Disclosure:  The following statements are added to Item 17.h: 

 

Pursuant to Section 13.1-564 of the Virginia Retail Franchising Act, it is unlawful for a franchisor 

to cancel a franchise without reasonable cause.  If any grounds for default or termination stated in 

the franchise agreement and development agreement does not constitute “reasonable cause,” as that 

the term may be defined in the Virginia Retail Franchising Act or the laws of Virginia, the provision 

may not be enforceable. 

 

Pursuant to Section 13.1-564 of the Virginia Retail Franchising Act, it is unlawful for a franchisor 

to use undue influence to induce a franchisee to surrender any right given to him under the 

franchise.  If any provision of the Franchise Agreement involves the use of undue influence by the 

franchisor to induce a franchisee to surrender any rights given to him under the franchise, that 

provision may not be enforceable. 

 

 

WASHINGTON ADDENDUM TO THE FRANCHISE DISCLOSURE DOCUMENT, 

FRANCHISE AGREEMENT, FRANCHISEE ACKNOWLEDGMENT STATEMENT AND 

RELATED AGREEMENTS 

 

 In the event of a conflict of laws, the provisions of the Washington Franchise Investment Protection 

Act, Chapter 19.100 RCW will prevail. 

 

RCW 19.100.180 may supersede the franchise agreement in your relationship with the franchisor 

including the areas of termination and renewal of your franchise. There may also be court decisions which 

may supersede the franchise agreement in your relationship with the franchisor including the areas of 

termination and renewal of your franchise. 

 

In any arbitration or mediation involving a franchise purchased in Washington, the arbitration or 

mediation site will be either in the state of Washington, or in a place mutually agreed upon at the time of 

the arbitration or mediation, or as determined by the arbitrator or mediator at the time of arbitration or 

mediation. In addition, if litigation is not precluded by the franchise agreement, a franchisee may bring an 

action or proceeding arising out of or in connection with the sale of franchises, or a violation of the 

Washington Franchise Investment Protection Act, in Washington. 

 

A release or waiver of rights executed by a franchisee may not include rights under the Washington 

Franchise Investment Protection Act or any rule or order thereunder except when executed pursuant to a 

negotiated settlement after the agreement is in effect and where the parties are represented by independent 

counsel. Provisions such as those which unreasonably restrict or limit the statute of limitations period for 

claims under the Act, or rights or remedies under the Act such as a right to a jury trial, may not be 

enforceable. 

 

Transfer fees are collectable to the extent that they reflect the franchisor’s reasonable estimated or 

actual costs in effecting a transfer. 
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Pursuant to RCW 49.62.020, a noncompetition covenant is void and unenforceable against an 

employee, including an employee of a franchisee, unless the employee’s earnings from the party seeking 

enforcement, when annualized, exceed $100,000 per year (an amount that will be adjusted annually for 

inflation). In addition, a noncompetition covenant is void and unenforceable against an independent 

contractor of a franchisee under RCW 49.62.030 unless the independent contractor’s earnings from the 

party seeking enforcement, when annualized, exceed $250,000 per year (an amount that will be adjusted 

annually for inflation). As a result, any provisions contained in the franchise agreement or elsewhere that 

conflict with these limitations are void and unenforceable in Washington. 

 

RCW 49.62.060 prohibits a franchisor from restricting, restraining, or prohibiting a franchisee from 

(i) soliciting or hiring any employee of a franchisee of the same franchisor or (ii) soliciting or hiring any 

employee of the franchisor. As a result, any such provisions contained in the franchise agreement or 

elsewhere are void and unenforceable in Washington. 

 

 

 

 

 

 

 IN WITNESS WHEREOF, the parties hereto have duly executed, sealed and delivered this Multi-

State Addendum dated this _______________________. 

 

ATTEST     FRANCHISOR 

 

 

      By:       

Witness      Name:        

      Title:       

      FRANCHISEE: 

     

Witness             
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Exhibit F to the Disclosure Document 

 

LIST OF FRANCHISEES 

 

Corp. Address City State Zip Store Phone 

Tapioca Lattea, Inc. 228 W. Valley blvd. #105 Alhambra CA 91801 626-289-9735 

I’s Tea Inc  4366 Bonita Rd. Bonita CA 91902 619-434-8312 

G2 Enterprise 12765 Towne Center Dr. J-2  Cerritos CA 90703 562-860-6528 

Boba N Tea 742 Otay Lakes Road Chula Vista CA  91910 619-271-5336 

Erivera Enterprise, LLC 285 E. Orange Ave., Suite C3 Chula Vista CA  91911 619-422-2046 

Edeleen, Inc. 1480 Eastlake Pkwy. Suite 

903 

Chula Vista CA 91915 619-421-8988 

Lucky Tea LLC 9500 Gilman Drive La Jolla CA 92093 858-678-8821 

Jan Chu, Inc 1710 N. Milpitas Blvd. Milpitas CA 95035 408-946-7280 

Erivera Enterprise, LLC 2220 E. Plaza Blvd. Ste. S National City CA 91950 619-479-3648 

Boba-licious LLC 2611 B Vista Way Oceanside CA 92054 760-722-8279 

Eric Law 2069 Arena Blvd., #140 Sacramento CA 95834 916-574-9898 

Edeleen, Inc. 4370 Palm Ave., Suite Q San Diego CA 92154 619-428-5508 

Tapioca Republic, Inc. 4646 Convoy St. #106B San Diego CA 92111 858-636-7889 

Coffee Tea & Beyond, 

Inc. 

7770 Regents Rd #101 San Diego CA 92122 858-597-0088 

Lee USA888, Inc. 6145 El Cajon Blvd. Suite G San Diego CA 92115 619-286-0484 

Thai Ky Te Corp. 5681 Snell Ave. #1 San Jose CA 95123 408-972-2587 

BAA Pearl Tea, Inc 2285 McKee Rd. San Jose CA 95133 408-729-3000 

NO VN, Inc 81 Curtner Ave. Suite 40 San Jose CA 95125 408-999-0128 

G & S Store, Inc 129 West Joaquin Ave San Leandro CA 94577 510-357-3781 

Boba-licious LLC 200 East Barham Drive , Suite 

#201 

San Marcos CA 92078 760-510-1232 

H & Z Development 

Initiative, Inc. 

1441 West MacArthur Blvd. 

Suite C 

Santa Ana CA 92707 714-850-1856 

 Tapioca Expert, Inc. 1707 Decoto Rd. Union City CA 94587 510-487-1887 

Northwest Tea Station, 

Inc. 

22315 Highway 99 Suite  A Edmonds WA 98026 425-774-6764 
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Corp. Address City State Zip Store Phone 

Northwest Tea Station, 

Inc. 

15230 NE 24th Street # R Redmond WA 98052 425-643-9406 

 

 

 

 

Signed but not yet opened as May 31, 2022: 

 

 

Souper Ventures 

signed 5/2/2018 

41200 Blacow Road Fremont CA 94538  

Skyvish Foods, LLC 

      Signed 11/7/2021 

702 Elden Street, Suite A Herndon VA 20170  
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FRANCHISEES WHO HAVE LEFT THE SYSTEM 

      

    FOR FISCAL YEAR 5/31/2022 

 

 If you buy this franchise, your contact information may be disclosed to other buyers when 

you leave the franchise system. 

 

Name City and State Most Recent Known Number 

Erivera Enterprise, LLC 8955  8955 Mira Mesa Blvd, San 

Diego, CA 92126 

619-779-9862 

Growth Investment, LLC 5408 Walnut Ave, #G, Irvine, CA 

92604 

949-786-8688 

Maharlika LLC 

Closed in 2018 

3495 Sanoma Blvd, Vallejo, CA 

94590 

707-558-9236 

KS Pearl Tea Inc. 

Closed in 2021 

3005 Silver Creek Road, #134, 

San Jose, CA 

408-528-1147 
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EXHIBIT G TO THE DISCLOSURE DOCUMENT 

 

WAL-MART MASTER LEASE AGREEMENT 



 

WML:JS:rml:060412:DM5#6147173:APPROVED FORM:  MLA (Branded Foods) 
Page 1 of 61 

 
 

MASTER LEASE AGREEMENT 

 

WAL‐MART STORES EAST, LP, a Delaware  limited partnership,  individually 

and only as to Stores (as defined in Section 1.CC of this Master Lease) owned, leased, or 

operated in AL, CT, DE, FL, GA, IN, KY, LA, ME, MD, MA, MI, MS, MO, NH, NJ, NM, 

NY, NC, OH, OK,  PA,  RI,  SC,  TN,  TX,  VT,  VA, WI, WV;  SAM’S  EAST,  INC.,  an 

Arkansas corporation, individually and only as to Stores owned, leased, or operated in 

AL, CT, DE, FL, GA,  IN, KY, LA, ME, MD, MA, MI, MS, MO, NH, NJ, NM, NY, NC, 

OH,  OK,  PA,  RI,  SC,  TN,  TX,  VT,  VA,  WI,  WV;  WAL‐MART  STORES,  INC.,  a 

Delaware corporation,  individually and only as  to Stores owned or  leased  in AK, AZ, 

CA, CO, HI,  ID,  IL,  IA, KS, MN, MT, NE, NV, ND, OR,  SD, UT, WA, WY;  SAM’S 

WEST,  INC.,  an  Arkansas  corporation,  individually  and  only  as  to  Stores  owned, 

leased, or operated in AK, AR, AZ, CA, CO, HI, ID, IL, IA, KS, MN, MT, NE, NV, ND, 

OR,  SD, UT, WA, WY; WAL‐MART LOUISIANA, LLC,  a Delaware  limited  liability 

company,  individually  and  only  as  to  Stores  owned  or  leased  in  Louisiana; WAL‐

MART STORES TEXAS, LLC, a Delaware limited liability company, individually and 

only as to Stores owned or leased in Texas; WAL‐MART STORES ARKANSAS, LLC, 

an Arkansas  limited  liability  company,  individually  and  only  as  to  Stores  owned  or 

leased in Arkansas; and WAL‐MART PUERTO RICO, INC., a Puerto Rico corporation, 

individually  and  only  as  to  Stores  owned,  leased,  or  operated  in Puerto Rico    (each 

Walmart  and  Sam’s  Club  entity  shall  collectively  be  referred  to  as  “Landlord”  for 

purposes of  this Master Lease Agreement as  it applies  to  the Store) and Tapioca Express 

Inc.  (“Tenant”)  enter  into  this Master Lease  effective  the  11th day  of  January,  2017  (the 

“Effective Date”), which date is the date the last party signs this agreement. 

WHEREAS, Landlord operates discount retail stores nationwide; 

WHEREAS, Tenant operates  fast casual beverage and  treat  restaurant  (described 

more  fully  in Appendix‐1) and desires  to  lease space within one or more Stores  from 

which to operate such fast casual beverage and treat restaurant; and 

WHEREAS, Landlord desires to lease space in one or more of its Stores to Tenant, 

so Tenant may operate such fast casual beverage and treat restaurant in the Store. 

NOW, THEREFORE, in consideration of the mutual promises and premises set forth 

above and below, the receipt and sufficiency of which the parties hereby acknowledge, 

the parties hereby agree as follows: 
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ARTICLE I 

GENERAL PROVISIONS 

1.1  Definitions. 

A.  “ACH” means  the  electronic  process whereby  the  Landlord  debits  the 

bank  account  of Tenant  for payments  owed  to  the Landlord  by Tenant 

using the automated clearinghouse payment system. 

B.  “Affiliate” means a corporation related to Tenant by shareholdings or any 

other means of control, a subsidiary of Tenant, Tenant’s parent company 

or a sibling company of Tenant,  in each case known  to Landlord on  the 

Effective Date.   

C.  “Appendix‐1” means an appendix to this Master Lease, incorporated into 

this Master  Lease  when  fully  signed  by  Tenant  and  Landlord,  which 

provides  obligations  of  Landlord  and  Tenant  specific  to  Tenant’s 

Permitted Uses (as designated in Appendix‐1) contemplated by Landlord 

and Tenant at the time this Master Lease was entered into.  

D.  “Attachment A” means an attachment to this Master Lease,  incorporated 

into this Master Lease when fully signed by Tenant and by the particular 

Landlord with  authority  to  lease  the  Leased  Premises  identified  in  the 

applicable Attachment A.  The Attachment A identifies the Store in which 

the  Leased  Premises  is  located,  the  size  of  the  Leased  Premises,  the 

anticipated  Delivery  Window,  the  anticipated  Delivery  Date,  the 

anticipated Rent Commencement Date, the Base Rent and the Percentage 

Rent, as applicable; and any Extension Option(s). 

E.  “Attachment  A‐1”  means  an  attachment  to  this  Master  Lease, 

incorporated  into  this  Master  Lease  upon  the  full  execution  of  the 

applicable Attachment A, depicting  the  location  of  the Leased Premises 

within the Store. 

F.  “Base Rent” means the amount, if any, set forth as such in the applicable 

Attachment A. 

G.  “Commencement  Notice”  means  an  attachment  to  this  Master  Lease, 

incorporated into this Master Lease at the time of delivery by Landlord of 

the  Commencement Notice  to  Tenant  in  accordance with  Section 19.10 

below,  which  identifies  the  actual  Rent  Commencement  Date  and  the 

actual Delivery Date with respect to the applicable Leased Premises. 
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H.  “Common Area” means the public access areas of the Store, including, but 

not  limited  to,  the  parking  areas,  driveways,  sidewalks,  entrances,  and 

exits in the Store and between the Store and the Leased Premises. 

I.  “Common Area Maintenance Fee” means the amount, if any, set forth as 

such in the applicable Attachment A.  

J.  “Delivery Date” means the date on which Landlord delivers possession of 

the applicable Leased Premises to Tenant. 

K.  “Delivery Window”  means  the  span  of  time  in  which  Landlord  may 

deliver possession of the Leased Premises to Tenant. 

L.  “Due Date” means  the  first  (1st) calendar day of each month, unless  this 

day  falls  on New  Year’s Day, Memorial Day,  Independence Day  (US), 

Labor  Day,  Thanksgiving,  or  Christmas,  in  which  case  the  Due  Date 

means the following business day. 

M.  “Expiration  Date”  means  11:59 p.m.  (local  time  as  to  the  applicable 

Leased Premises)  on  the  last day  of  the month  in which  the  applicable 

anniversary date  (based upon  the number of years  in  the Lease Term as 

specified  in  the  applicable Attachment A)  of  the  Rent  Commencement 

Date, designated  in  the applicable Attachment A,  falls.   However,  if  the 

anniversary date falls between July 1st and December 31st of a given year, 

then  the  Expiration  Date  extends  to  11:59 p.m.  (local  time  as  to  the 

applicable Leased Premises) on January 31st of the following year.  In case 

of  cancellation  or  termination  of  this  Master  Lease  with  respect  to  a 

particular  Leased  Premises,  the  Expiration  Date  becomes  the  date  on 

which  this Master Lease  is  cancelled or  terminated with  respect  to  such 

Leased Premises. 

N.  “Extension Option” means the option, if any, of the applicable Landlord 

and  Tenant  to  extend  the  Lease  Term  for  each  Leased  Premises,  as  set 

forth in the applicable Attachment A. 

O.  “Grand  Opening”  means  the  first  day  on  which  a  Store  opens  for 

business to the public. 

P.  “Hazardous Substance” means: 

  (i) any hazardous material, hazardous waste, hazardous substance,  toxic 

substance,  biomedical  waste,  infectious  waste,  medical  waste,  or  toxic 



WML:JS:rml:060412:DM5#6147173:APPROVED FORM:  MLA (Branded Foods) 
Page 4 of 61  

waste  identified  by  any  federal  or  state  law;  chemical,  dust,  mixture, 

medical device, pharmaceutical, or  common material  capable of  causing 

harm;  or  solid,  liquid,  contained  gas,  sludge,  pollutant,  asbestos, 

petroleum  product,  polychlorinated  biphenyls,  unused  or  returned 

consumer product, or other material, any of which, during the term of this 

Master  Lease,  become  regulated  as  a  hazardous  material,  hazardous 

waste, hazardous substance, toxic waste, or toxic substance; or 

   (ii)  any  solid,  liquid,  contained  gas,  sludge,  pollutant,  asbestos, 

polychlorinated biphenyls, or other material that, during the term of this 

Master  Lease,  becomes  prohibited  or  requires  special  handling  or 

treatment under any applicable law or regulation, including common law. 

Q.  “Hours of Operation” means the hours that the Leased Premises shall be 

open as set forth in Attachment A of this Master Lease. 

R.  “Improvements” means  any  addition,  alteration,  construction,  finish, or 

improvement to the Leased Premises; any attachment (including, but not 

limited to, attachment through the use of drilling) of a permanent fixture, 

permanent  furniture,  or permanent  equipment;  and  includes,  but  is not 

limited  to,  completing  the  interior walls,  partitioning(s),  floor  covering, 

ceiling work,  utilities,  painting,  finish work,  restroom  facilities,  signage 

(pursuant to Section 2.6 below), and any other thing necessary for Tenant 

to obtain a certificate of occupancy  for  the Leased Premises and operate 

the same as designated in Paragraph 1 of Appendix‐1, Permitted Uses. 

S.  “Insurance Reimbursement Fee” means  the amount,  if any,  set  forth as 

such in the applicable Attachment A. 

T.  “Key Money” means the amount, if any, set forth as such in the applicable 

Attachment A as a one‐time, non‐refundable  fee  for  the  right  to operate 

the Leased Premises within the Store  

U.  “Lease Term” means,  for each Leased Premises,  the period commencing 

on the Rent Commencement Date and ending on the Expiration Date.  In 

the event that the Lease Term of the applicable Leased Premises extends, 

any reference to the term “Lease Term” includes the period by which the 

Lease Term extends. 

V.  “Leased  Premises”  means  the  area  of  a  Store  leased  to  Tenant  by 

Landlord  subject  to  the  terms  and  conditions  of  this Master  Lease,  as 
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identified  in  the  applicable Attachment A  and  further  depicted  on  the 

applicable Attachment A‐1. 

W.  “Leased Premises  Improvement Charge” means  the amount,  if any,  set 

forth  as  such  in  the  applicable  Attachment  A  as  a  one‐time,  non‐

refundable charge  for Landlord’s construction of  the Leased Premises  to 

White Box condition. 

X.  “Master Lease” means this Master Lease and any amendment, appendix, 

attachment,  and  exhibit  attached  to  and  incorporated  into  this Master 

Lease. 

Y.  “Percentage Rent” means  the amount,  if any, determined as set  forth  in 

the applicable Attachment A. 

Z.  “Rent” means Base Rent, Percentage Rent,  to  the extent described  in  the 

applicable Attachment A, plus any additional or other  rent,  interest,  tax, 

or  other  sum  this  Master  Lease  obligates  Tenant  to  pay  Landlord, 

including,  without  limitation,  the  Common  Area  Maintenance  Fee, 

Insurance  Reimbursement  Fee,  the  Utility  Reimbursement  Fee  and  the 

Leased Improvement Charge, as applicable.  

AA.  “Rent Commencement Date” means: 

(1)  the  Grand  Opening,  as  memorialized  in  the  applicable 

Commencement Notice and specified in the applicable Attachment 

A,  if  the  Leased  Premises  is  located  in  a  new,  relocated,  or 

expanded Store; or 

(2)  The  day  specified  in  the  applicable Attachment A,  if  the  Leased 

Premises is located in a Store currently in operation that has not or 

will  not  be  relocated  or  expanded  between  the  time  that  the 

Attachment A is executed and the Rent Commencement Date.   

BB.  “Restriction” means any easement, covenant, condition,  law,  regulation, 

land use or other restriction, rule, or other matter binding upon the Leased 

Premises, Landlord or Tenant or any combination  thereof, which acts  to 

prohibit  or  materially  restrict  the  use  of  the  Leased  Premises  as 

contemplated  by  this  Master  Lease  including,  without  limitation,  the 

ability  of Landlord  to  lease  to Tenant  or Tenant’s  ability  to  operate  the 

Leased Premises as designated  in Paragraph 1 of Appendix‐1, Permitted 

Uses.  By way of example, and not of limitation, if Landlord is required to 
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obtain the consent of a third party prior to leasing space to the Tenant in a 

particular Store, the requirement of consent is a Restriction.  

CC.  “Store”  or  “Stores” means  one  or more  of  the  “Wal‐Mart”  or  “Sam’s 

Club” retail facilities operated by Landlord. 

DD.  “Sublease” means a written  sublease agreement, approved by Landlord 

in Landlord’s sole discretion, between Tenant and a Sublessee, pursuant 

to which such Sublessee will sublease and operate  the applicable Leased 

Premises as part of a marketing plan or system prescribed by Tenant that 

is  substantially  associated with Tenant’s  trademark,  service mark,  trade 

name,  logotype,  advertising, or other  commercial  symbol designated by 

Tenant.    The  Sublease  shall  be  subject  and  subordinate  to  this Master 

Lease,  and  shall  provide  that  Sublessee  agrees  to  be  bound  by  all  the 

terms, covenants, and conditions of this Master Lease. 

EE.  “Sublessee” means a franchisee, licensee, concessionaire or other party of 

Tenant that has been approved by Landlord, in Landlord’s sole discretion. 

FF.  “Tenant’s Pro Rata Share” means the product of a fraction derived from 

time to time by dividing the gross square foot area of the subject Leased 

Premises  for  the period  in question by  the gross  square  foot area of  the 

Store containing such Leased Premises for the same period. 

GG.  “Trade  Fixtures”  means  any  attached  or  unattached,  moveable  or 

non‐moveable,  fixture,  furniture,  or  equipment  unique  to  Tenant’s 

business,  the  installation  and  removal  of  which  requires  no  cutting, 

drilling, or other defacing of the Leased Premises. 

HH.  “Utility Reimbursement Fee” means the amount, if any, set forth as such 

in the applicable Attachment A. 

II.  “White Box” means  the  interior  condition  of  the  Leased  Premises with 

sprinklers, sheetrock walls, ceiling grid, HVAC installed, electrical service 

to  the  Leased  Premises,  security  gate,  acoustic  ceiling  tile,  lighting  and 

electrical outlets, and access to water and sewer. 

1.2  Landlord’s Entry into the Agreement. 

A.  Each Landlord enters into this Master Lease severally and solely as to the 

Store it operates and in which the Leased Premises is located and without 

any  obligation with  respect  to  any  other  Store.   Accordingly,  only  the 
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respective  Landlord  that  operates  the  Store  in  which  such  Leased 

Premises is located may execute, for a Leased Premises, an Attachment A. 

B.  If,  during  the  term  of  this  Master  Lease,  it  is  determined  that  any 

Restriction  on  the  use  of  the  Leased  Premises  exists,  Landlord  may 

terminate  this Master Lease  as  to  the  affected Leased Premises  and  the 

Master  Lease  and  applicable Attachment A will  be  null  and  void  as  to 

such  Leased  Premises  without  further  action  by  Landlord  or  Tenant.  

Neither Landlord nor Tenant will be liable to the other for any damages, 

loss, or liability in connection with the termination of this Master Lease as 

to the affected Leased Premises.   

1.3  Landlord’s Overlease.  If Landlord is itself a lessee of a Store in which a Leased 

Premises is located, so that this Master Lease as to the particular Leased Premises 

is actually a sublease, Landlord will provide to Tenant, upon Tenant’s reasonable 

request,  a  copy  of  the  overlease  under  which  Landlord  holds  the  Leased 

Premises as lessee.  Tenant accepts this Master Lease subject to all the terms and 

conditions of  such overlease and  covenants  that  it will do no act or  thing  that 

would constitute a violation of the overlease. 

1.4  Granting Language.   Upon  the  full  execution  of  the  applicable Attachment A, 

Landlord  leases  to  Tenant  and  Tenant  rents  from  Landlord  (subject  and 

subordinate to any mortgage, deed of trust, other  lien and any other matters of 

record  presently  existing  or  hereafter  placed  upon  the  applicable  Leased 

Premises, the Common Areas, the Store, or any combination thereof) the Leased 

Premises  identified  in  the applicable Attachment A and  further depicted  in  the 

applicable Attachment A‐1 to have and to hold subject to the terms of this Master 

Lease, by which the parties intend to be legally bound as to the applicable Leased 

Premises upon the execution by each appropriate party of both this Master Lease 

and the applicable Attachment A. 

ARTICLE II 

CONSTRUCTION AND ACCEPTANCE OF THE LEASED PREMISES 

2.1  Landlord’s Obligation to Deliver Possession on the Delivery Date. 

A.  Landlord  shall  use  commercially  reasonable  efforts  to  deliver  the 

applicable  Leased  Premises  to  Tenant  in  the  condition  and  during  the 

Delivery Window specified in the applicable Attachment A. 

(1)  Unless  otherwise  agreed  to  in  the  applicable  Attachment A, 

Landlord shall notify Tenant,  in writing and no  later than ten (10) 
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days prior to the first day of the Delivery Window, of the status of 

the  construction  of  the  applicable  Leased  Premises  and  of  the 

anticipated Delivery Date within  the Delivery Window on which 

Landlord  estimates  it  will  deliver  possession  of  the  applicable 

Leased Premises to Tenant. 

(2)  Landlord, at any  time prior  to notifying Tenant of  the anticipated 

Delivery Date, may revise the Delivery Window. 

(3)  Landlord may revise the anticipated Delivery Date at any time after 

Landlord  notifies  Tenant  of  the  anticipated  Delivery  Date,  in 

accordance with this Article II, but in no event may Landlord revise 

the anticipated Delivery Date with less than five (5) days notice. 

B.  If Landlord is unable, through the use of commercially reasonable efforts, 

to deliver possession of  the applicable Leased Premises  to Tenant on  the 

anticipated Delivery Date or within the Delivery Window specified in the 

applicable  Attachment  A,  subject  in  all  events  to  causes  beyond 

Landlord’s  reasonable control, Landlord’s delay  in delivering possession 

of  the  Leased  Premises will  not  constitute  a  breach  of  this  Lease  and 

Tenant waives  any  right  or  remedy  it may  have,  at  law  or  in  equity, 

because of  the delay  in performance.    If Landlord and Tenant mutually 

agree  that  delivery  of  possession  is  unfeasible  within  a  commercially 

reasonable  amount  of  time  after  the Delivery Window  specified  in  the 

applicable Attachment A, the parties, without liability, may terminate this 

Master Lease as to the applicable Leased Premises.  

2.2  Tenant’s Right of Entry. 

A.  Prior to the Delivery Date, Tenant may enter the Leased Premises only to 

inspect and measure the Leased Premises to ready the Leased Premises for 

opening on the Rent Commencement Date. 

B.  Tenant may enter  the Leased Premises  in accordance with  the preceding 

paragraph only if: 

(1)  Landlord and Tenant have previously signed an Attachment A for 

the Leased Premises; 

(2)  Tenant  does  not  interfere  with  Landlord’s  performance  of  its 

obligations  under  Section 2.1  above,  or  with  the  transaction  of 
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Landlord’s  business  or  the  business  of  any  of  Landlord’s  other 

Tenants; and 

(3)  The Leased Premises  is not currently  in  the possession of another 

tenant. 

C.  If any work or other action done by, or on behalf of, Tenant results  in a 

stoppage  of  Landlord’s work,  Tenant will  immediately  stop work  until 

such  time as  the parties mutually agree Tenant’s work can re‐commence 

without  materially  interfering  with  Landlord’s  obligations  under 

Section 2.1 above, which time may not be any later than the Delivery Date.  

Any failure by Tenant to comply with the provisions of this Section 2.2C is 

a material breach. 

2.3  Acceptance of the Leased Premises. 

A.  Landlord makes no representations, covenants, or warranties of any kind 

or character whatsoever, express or implied, with respect to: 

(1)  The quality, condition, or title of the applicable Leased Premises; 

(2)  The  suitability  of  the  applicable Leased Premises  for  any  activity 

and  use  that  the  Tenant  may  conduct  in  that  Leased  Premises 

according to this Master Lease; 

(3)  Compliance of the applicable Leased Premises with any applicable 

law; 

(4)  The habitability, merchantability, or fitness for a particular purpose 

of the applicable Leased Premises; 

(5)  The environmental condition of the applicable Leased Premises; or 

(6)  Whether Tenant’s anticipated or actual use of the Leased Premises 

complies  with  the  applicable  land  use  restrictions  or  private 

limitations. 

B.  Tenant  shall  accept  possession  of  the  applicable  Leased  Premises when 

delivered by Landlord,  even  if Landlord  is unable  to deliver possession 

during  the Delivery Window or on  the anticipated Delivery Date, unless 

this  Master  Lease  as  to  the  applicable  Leased  Premises  has  been 

terminated according to Section 2.1.B above. 
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C.  TENANT WAIVES ALL RIGHTS WITH RESPECT TO ANY DEFECT 

IN  THE  LEASED  PREMISES  OR  OTHER  CONDITIONS  OF  THE 

LEASED  PREMISES,  AND  IF  TENANT  FAILS  TO  NOTIFY 

LANDLORD OF ANY DEFECT AT LEAST SIXTY  (60) DAYS AFTER 

THE DATE OF DELIVERY, TENANT CONCLUSIVELY ACCEPTS THE 

LEASED PREMISES “AS IS” AND WITH ALL FAULTS. 

D.  TENANT  WAIVES  ALL  RIGHTS  AGAINST  LANDLORD  WITH 

RESPECT TO ANY LIMITATION OR RESTRICTION ON ITS USE OF 

THE LEASED PREMISES AS A RESULT OF ANY APPLICABLE LAW, 

RULE,  OR  REGULATION  INCLUDING,  WITHOUT  LIMITATION, 

ANY RESTRICTIONS OR PRIVATE LIMITATIONS. 

2.4  Tenant’s Obligations to Prepare the Leased Premises to Open for Business. 

A.  Tenant shall complete all  Improvements and  install all Trade Fixtures  in 

accordance with  this  Section 2.4  and  in  accordance with  the  plans  and 

specifications previously approved by Landlord  in a  timely manner, and 

shall  open  the Leased Premises  on  the  applicable Rent Commencement 

Date.   

B.  Tenant  shall  submit  to Landlord  and  obtain Landlord’s  approval  of  the 

floor  plans  and  specifications  and  layouts  of  the  Leased  Premises, 

including dimensions, elevations, Improvements, intended colors, interior 

plans,  Trade  Fixtures  and  plans  and  specifications  for  any  proposed 

rooftop  or  other  mechanical  equipment,  such  approval  not  to  be 

unreasonably  withheld,  conditioned  or  delayed.   In  addition,  once  the 

Tenant’s Improvements within the Leased Premises are complete, Tenant 

shall provide Landlord with photographs of  the  completed work  for  its 

files.   This  should  include  as‐built  plans  if  they  differ  from  those 

submitted  for  initial approval.  Photographs should  include a  front view 

of  the  space  to  include  the  bulkhead,  interior  photos  of  the  space  and 

interior  offices/rooms,  any  special  improvements  like  special 

millwork/cabinetry, and photos of the exterior signage.   Such completion 

documentation  is  to  be  provided  to  the Walmart  Project  Manager  or 

Leasing team within ten (10) days of Grand Opening. 

(1)  Tenant  shall  obtain  Landlord’s  approval  of  the  floor  plans  and 

layouts of the Leased Premises prior to seeking and obtaining any 

permits,  licenses,  certifications,  or  other  documents  necessary  to 

complete  the  Improvements  in  the  Leased  Premises  and  install 
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Trade  Fixtures  in  the  Leased  Premises  in  accordance  with  this 

Master Lease. 

(2)  Tenant may not vary from or add to the previously approved plans 

and  specifications  and  layouts without  Landlord’s  prior, written 

consent, which Landlord may not unreasonably withhold or delay.  

Landlord’s approval of Tenant’s plans and  specifications  is  solely 

based on Landlord’s review.  Landlord’s approval of the plans and 

specifications and layouts does not represent government approval 

or  suitability  of  the  plans  and  specifications  and  layouts  for 

Tenant’s intended purposes. 

(3)  All  Trade  Fixtures  and  Improvements  installed must  be  of  high 

quality materials and workmanship,  comparable  to or better  than 

the  storefront,  improvements  and  trade  fixtures  used  by  other 

retailers  in  the  vicinity  of  the  Store  and,  specifically,  used  at 

Tenant’s  most  recent  prototype  and  must  be  conducted  and 

installed in a good and workmanlike manner in accordance with all 

applicable  laws  and  in  accordance  with  obligations  and 

requirements  of  this Master  Lease  including,  but  not  limited  to, 

insurance, licensing, and regulatory compliance requirements.   

(4)  Prior  to any  roof penetrations  caused by Tenant’s  Improvements, 

Tenant  shall  obtain  from  Landlord’s  Leasing  Operations 

Department the contact information for the contractor approved to 

work on Landlord’s roof. 

(5)  If Tenant’s  rooftop heating, ventilating, and air  conditioning unit, 

or other  rooftop equipment,  requires steel supports  in addition  to 

the steel framing erected by Landlord, then Tenant will pay the cost 

of labor and materials for the installation thereof. 

(6)  Mechanical  equipment on  the  roof will be placed within  the area 

designated on Landlord’s structural drawings. 

(7)  Tenant  will  provide  screening  or  other  type  of  cover  for  such 

mechanical  equipment  to  prevent  visibility  by  the  public  and 

subject  to  approval  of  Landlord  and  the  local  governmental 

authorities.  If Landlord or any governmental authorities require a 

project  standard  equipment  screen,  Tenant will  use  and  pay  for 

same. 



WML:JS:rml:060412:DM5#6147173:APPROVED FORM:  MLA (Branded Foods) 
Page 12 of 61  

E.  Tenant  shall  construct  Improvements and  install Trade Fixtures without 

interfering with  other  construction  in  progress  at  the  Store  or with  the 

transaction  of Landlord’s  business  or  the  business  of  any  of Landlord’s 

other  lessees.   Tenant  shall  repair any damage  that  results  from cutting, 

drilling or other defacing of  the Leased Premises.   Additionally,  for any 

Leased Premises  for which  Improvements are being conducted or Trade 

Fixtures  installed  in  a  Store  already  open  to  the  public  for  business, 

Tenant, prior  to commencing  Improvements or  installing Trade Fixtures, 

shall  erect  a dust wall  across  the  entrance  to  the  Store  from  the Leased 

Premises.   The dust wall required above must keep dust out of the Store 

and must minimize any noise or other disruption of Store operations but 

may not be plastic or canvas, and must be maintained in place throughout 

the construction. 

F.  If  Landlord  requests,  Tenant  will  secure  a  bond  or  other  security 

reasonably  satisfactory  to  Landlord  against  any  liens,  loss,  liability,  or 

damage to persons or property related to the Improvements. 

G.  If  Tenant  fails  to  open  the  applicable  Leased  Premises  on  the  Rent 

Commencement  Date,  subject  to  events  beyond  Tenant’s  reasonable 

control,  including Landlord’s material  interference or default under  this 

Master  Lease,  Landlord may  charge  Tenant  liquidated  damages  of  ten 

thousand  dollars  ($10,000)  and  additional  liquidated  damages  of  three 

hundred  dollars  ($300)  a  day  for  each  day,  including  the  Rent 

Commencement Date, which  the Leased Premises  remains unopened  as 

required by the terms of this Master Lease.  By way of example, and not as 

a  limitation  thereof, material  interference may occur  if Landlord  fails  to 

deliver  possession  to  Tenant  of  the  applicable  Leased  Premises  with 

sufficient  time before  the Rent Commencement Date  for Tenant  to  fulfill 

its  obligations  under  this  Article II.    Tenant  will  pay  any  liquidated 

damages it owes to Landlord within thirty (30) days after Tenant receives 

an  invoice  from  Landlord  for  the  liquidated  damages.    Landlord  and 

Tenant  acknowledge  that  it  would  be  impracticable  to  fix  the  actual 

damages suffered by Landlord as a result of Tenant’s failure  to open  the 

Leased  Premises  on  the  Rent  Commencement  Date,  according  to  this 

paragraph, and  that  the amount of  liquidated damages described above 

represents  fair and reasonable compensation  to Landlord  for  this  failure.  

If  the  Leased  Premises  remains  unopened  for  more  than  three  (3) 

consecutive  days  following  the  Rent Commencement Date,  Tenant will 

materially breach this Master Lease. 
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2.5  Tenant’s  Contractors.    Tenant’s  contractors must  be  licensed,  carry worker’s 

compensation coverage as required by law, and comply with all applicable laws 

including, but not  limited  to, obtaining any required permit, survey  (including, 

without  limitation,  any  asbestos  survey),  license,  or  other  documentation 

necessary to perform the construction work in connection with this Master Lease.  

At Landlord’s request, Tenant will provide Landlord with a list of all contractors 

and subcontractors Tenant is using. 

2.6  Signs. 

A.  Notwithstanding anything to the contrary set forth in this Master Lease or 

any applicable Attachment A or Appendix 1, Tenant may not  install on 

the  exterior  of  any  Store  any  sign,  light,  decoration,  painting,  awning, 

canopy, or any other identifying mark or like item (collectively, “Signs”).  

If,  however,  during  the  Term  of  this  Lease  or  any  extensions  thereof, 

Landlord  amends  its  signage  policy  (as may  be  amended  from  time  to 

time  as  determined  in  Landlord’s  sole  discretion)  to  allow  tenants  to 

install exterior signage, Landlord shall permit Tenant to install an exterior 

sign  in  accordance with  Landlord’s  specifications.    Tenant  understands 

that Landlord may amend such policy from time to time (as determined in 

its  sole  discretion)  and  that  Tenant  may  be  required  to  subsequently 

remove  such  exterior  signage  upon  demand  from  Landlord.    Tenant 

agrees to promptly remove such exterior signage (at Tenant’s sole costs) if 

requested to do so by Landlord 

B.  Tenant may, with  the prior, written consent of Landlord, which  consent 

will  not  be  unreasonably  withheld,  conditioned  or  delayed,  and  in 

accordance with Section 2.6.C,  install a Sign on  the  exterior bulkhead of 

the  applicable  Leased  Premises,  which  is  inside  the  Store  in  which  a 

Leased  Premises  is  located,  with  Tenant’s  trade  name  identified  in 

Appendix 1 to this Master Lease and Tenant’s logo. 

C.  Tenant may  not  install  any  Sign  containing  images  or words  that may 

offend  the  ordinary,  reasonable  person  including,  but  not  limited  to, 

words or images that are cloaked in other words or images, phrases with 

double  meanings,  and  words  or  images  commonly  considered  to  be 

vulgar, swear, or curse words.  If Tenant’s business or trade name violates 

this provision, Tenant may not use the name in any signage in or around 

the Leased Premises. 
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2.7  Landlord’s  Right  of  Re  Entry.   After  the Delivery Date  and  before  the  Rent 

Commencement Date, Landlord may re enter the applicable Leased Premises to 

continue any portion of Landlord’s work not yet complete.  During this period of 

re  entry,  Landlord  may  not  unreasonably  interfere  with  any  work  required 

under Section 2.4 being performed by Tenant or on behalf of Tenant. 

2.8  Certificate  of  Occupancy.    Tenant  shall  fax  a  copy  of  the  Certificate  of 

Occupancy within two (2) calendar days after receiving  it to Landlord’s Project 

Management at (479) 204‐2263. 

ARTICLE III 

BINDING EFFECT OF ATTACHMENTS A AND A‐1, COMMENCEMENT NOTICE 

MASTER LEASE TERM AND EXTENSION 

3.1  Effective  Date  of  Master  Lease.    This  Master  Lease  is  effective  and  binds 

Landlord and Tenant as of the Effective Date.  This Master Lease terminates in its 

entirety  upon  the  termination,  for  whatever  reason,  of  every  Attachment A 

signed by Landlord and Tenant  that attaches to this Master Lease and which  is 

incorporated into this Master Lease. 

3.2  Binding  Effect  of  Attachment A.    This  Master  Lease  governs  each  Leased 

Premises for which Landlord and Tenant execute an Attachment A.  Once signed 

by  both  Landlord  and  Tenant,  each  Attachment  A  and  A‐1  attaches  to  and 

incorporates  into  this Master  Lease  binding  both  Landlord  and  Tenant  to  the 

terms and conditions in both this Master Lease and the applicable Attachments A 

and A‐1. 

3.3  Commencement Notice.   Within  forty‐five  (45) days  following  the actual Rent 

Commencement Date of  the applicable Leased Premises, Landlord will deliver 

the  Commencement  Notice  to  Tenant.    The  Commencement  Notice  is  for 

informational purposes only and does not modify the terms of this Master Lease.  

If Tenant does not  receive  the Commencement Notice within  that  time, Tenant 

will  notify  Landlord,  in  writing  or  verbally.    Any  delay  in  delivery  of  the 

Commencement Notice is not a breach of this Master Lease. 

3.4  Lease Term  of  a Specific Leased Premises.   The Lease Term  for  each Leased 

Premises commences on  the Rent Commencement Date respecting such Leased 

Premises  and  continues  until  the  Expiration  Date  respecting  such  Leased 

Premises.   
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3.5  Extension  of  the  Lease  Term.    The  Lease  Term  for  the  applicable  Leased 

Premises may extend, subject to the terms and conditions of this Master Lease, as 

designated in the applicable Attachment A.   

ARTICLE IV 

RENT, SECURITY & TAXES 

4.1  Rent.  Tenant’s obligation under this Master Lease to pay Rent, in lawful money 

of the United States and without, for any reason, deduction or offset, begins on 

the  Rent  Commencement Date.    Tenant  shall  pay  Rent  to  Landlord  for  each 

Leased  Premises  for which  Landlord  and  Tenant  execute  an Attachment A  in 

accordance with the terms of this Master Lease and the applicable Attachment A. 

4.2  Base Rent Payments.   

A.  Tenant shall pay Base Rent, as set forth in the applicable Attachment A, to 

Landlord in advance, without offset, notice, or demand, in equal monthly 

installments with each monthly  installment due by  the Due Date.    If  the 

Rent Commencement Date occurs other than on the first day of the month, 

the Base Rent  for  that month  equals one‐thirtieth  (1/30th) of  the normal 

monthly  rent  installment  for  each  day  starting  on  the  Rent 

Commencement Date and continuing through midnight on the last day of 

that month.    If  the Rent Commencement Date occurs other  than  the  first 

day of  the month,  the Base Rent  for  the  final month equals one‐thirtieth 

(1/30th) of  the normal monthly  rent  installment  for each day starting on 

the  Rent  Commencement  Date  anniversary  and  continuing  through 

midnight on the Expiration Date.   

B.  Landlord may require Tenant to pay Base Rent on a quarterly basis rather 

than monthly  if Tenant fails to pay Base Rent within ten (10) days of the 

Due Date for two (2) consecutive months.  The quarter will commence on 

the  first  day  of  the month  following  the month  that  Landlord  notifies 

Tenant in writing of this election. 

4.3  Percentage Rent Payments.  Tenant shall pay Landlord Percentage Rent, if any, 

without  offset,  notice,  or  demand  to  the  extent  required  in  the  applicable 

Attachment A. 

4.4  Common  Area  Maintenance,  Utility  Reimbursement  Fees,  and  Insurance 

Reimbursement Fees.     To  the extent required  in  the applicable Attachment A, 

Tenant  shall pay,  as  additional Rent,  the Common Area Maintenance  Fee,  the 

Utility Reimbursement Fee, and  the  Insurance Reimbursement Fee  to Landlord 
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without offset, notice, or demand on a monthly basis by the Due Date, to be paid 

with Tenant’s payment of Base Rent. 

4.5  Leased Premises Improvement Charge.   

A.  If the Leased Premises for which an Attachment A is signed and attached 

to  the  Master  Lease  by  Landlord  and  Tenant  is  located  in  a  newly 

constructed  Store  (including  any  Attachment  A  that  is  signed  and 

attached  to  the  Master  Lease  by  Landlord  and  Tenant  upon  a  Store 

Relocation), Tenant shall pay Landlord the Leased Premises Improvement 

Charge as described in the applicable Attachment A. Tenant shall submit 

the Leased Premises Improvement Charge along with payment of the first 

month’s Base Rent.   

B.  No Leased Premises Improvement Charge will be assessed against Tenant 

for  a  Leased  Premises  in  an  existing  Store  or  for  a  Leased  Premises 

permanently  or  temporarily  relocated  in  connection  with  Store 

Renovations.   

4.6  Key  Money.    Tenant  shall  pay  Landlord  Key  Money  as  described  in  the 

applicable  Attachment  A.    Tenant  shall  submit  the  Key  Money  along  with 

payment of the first month’s Base Rent. 

4.7  Interest on Late Payments. 

A.  Tenant shall pay to Landlord interest on any balance of Rent unpaid more 

than ten (10) days following the Due Date at the prorated rate, based on a 

thirty (30) day month, of the lesser of: 

(1)  Five percent (5%) per annum, or 

(2)  The maximum amount allowed by law. 

B.  Any interest due under this provision is additional Rent, and Tenant shall 

pay it in full no later than the day on which it pays the unpaid balance of 

Rent unless demanded  earlier by Landlord.    Interest will not  accrue  on 

any unpaid balance of Rent if: 

(1)  The  unpaid  balance  is  due  to  an  error  or  problem  with  the 

automatic  debit,  if  Tenant  is  paying Rent  through  an  automated 

clearinghouse account, and 

(2)  The error or problem was not due to the intentional or negligent act 

of Tenant. 
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4.8  Security Deposit. 

A.  Tenant  shall  deliver  to  Landlord,  no  later  than  ten  (10)  days  following 

Tenant signing the applicable Attachment A, an amount equal to the sum 

designated  in  the  applicable  Attachment A,  as  security  for  the  faithful 

performance and observance of  the  terms and  conditions of  this Master 

Lease  by  Tenant  and  its  agents,  employees,  and  representatives  (the 

“Security”). 

B.  Tenant may provide Security  in  the  form of a security deposit or a duly 

executed surety bond from a reputable company satisfactory to Landlord 

and in full force and effect when delivered to Landlord. 

C.  Landlord may apply,  retain, or use  (at  its  sole option)  the whole or any 

part of the Security to the extent required for payment of: 

(1)  Rent; 

(2)  Other  sums  that  Tenant  is  obligated  to  pay  Landlord  under  this 

Master Lease; 

(3)  Sums that Landlord may expend or may be required to expend by 

reason of Tenant’s breach of this Master Lease; 

(4)  Loss or damage that Landlord suffers by reason of Tenant’s breach 

of  this Master  Lease  including,  but  not  limited  to,  any  damages 

incurred by Landlord or deficiency resulting from the re‐letting of 

the Leased Premises, whether such damages or deficiency accrues 

before or after summary proceedings or other re entry by Landlord; 

or 

(5)  Costs Landlord incurs in connection with the cleaning or repair of 

the Leased Premises  after  the  expiration  or  earlier  termination  of 

this Master Lease as to the applicable Leased Premises. 

D.  Landlord  is not  obligated  to  apply,  retain,  or use  the  Security,  and  any 

payment  of  the  security  deposit  in  no  way  relieves  Tenant  of  its 

obligations under this Master Lease to pay Rent or other charges. 

E.  Landlord’s  right  to  bring  an  action  or  special  proceeding  to  recover 

damages,  or  otherwise  obtain  possession  of  the  applicable  Leased 

Premises,  before  or  after Landlord’s delivery  of  notice  to Tenant  of  the 

termination of this Master Lease as to the applicable Leased Premises for 
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non‐payment  of  Rent,  or  for  any  other  reason,  is  not  effected  because 

Landlord holds the Security. 

F.  The  Security  does  not  limit  Landlord’s  available  rights  and  remedies 

under  this Master  Lease,  at  law,  or  in  equity  nor  is  it  a  payment  of 

liquidated damages. 

G.  Tenant,  no more  than  fifteen  (15)  days  following  Landlord’s  notice  to 

Tenant, shall replace the Security when payments by the Security equal or 

exceed  the  sum  of  the  security  deposit.    Failure  to  timely  replace  the 

Security is a material breach of this Master Lease. 

H.  Except  as  required  by  applicable  law, Landlord  is  not  required  to  keep 

security  deposits  separate  from  Landlord’s  own  funds  and  may 

commingle security deposits with its own funds. 

I.  If Tenant fully and faithfully complies with all the terms and conditions of 

this Master Lease, Landlord will return to Tenant any part of the security 

deposit  that Landlord does not  apply,  retain, or use  in accordance with 

this  Section  no  later  than  thirty  (30)  days  following  Tenant  fully 

discharging  all  of  its  obligations  under  this  Master  Lease,  unless 

applicable law requires a shorter or extended time. 

4.9  Taxes. 

A.  Landlord shall initially pay all General Taxes levied, during each fiscal tax 

year,  against  the  Store,  the Common Area,  or  both,  subject  to  Tenant’s 

reimbursement  obligations  set  forth  below.    “General  Taxes” mean  all 

general  real  estate  taxes,  general  and  special  assessments;  parking 

surcharges, fees, and other governmental charges and any costs Landlord 

incurs contesting any of the above. 

B.  In addition to Tenant’s reimbursement obligations set forth below and any 

other obligations of Tenant under  this Master Lease, Tenant shall pay all 

taxes and assessments: 

(1)  Levied  against  any  improvements  located  within  or  upon  any 

Leased Premises, and any of Tenant’s inventory, personal property, 

and Trade Fixtures; 

(2)  Assessed, imposed, or levied against Landlord in relation to either 

Landlord’s interest in this Master Lease or the Rent or other charges 
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required  under  this Master  Lease  including,  but  not  limited  to, 

increases  or  additional,  special,  regular,  unforeseen,  foreseen, 

extraordinary,  or  ordinary,  taxes  and  assessments,  whether 

occurring wholly or partially during the Lease Term of the specific 

Leased Premises from which the taxes or assessments arise; 

(3)  For increases, that are billed or assessed during the Lease Term that 

are  attributable  to  Tenant’s  Improvements  or  occupancy  of  the 

Leased Premises; and 

(4)  Imposed  against  Landlord  because  of  Landlord’s  interest  in  this 

Master Lease as a substitute, or  in  lieu of,  in whole or  in part,  for 

any general taxes or other real estate tax or assessment. 

C.  Tenant  shall  reimburse  Landlord,  upon  demand,  for  Tenant’s  Pro  Rata 

Share  of  general  taxes  assessed  or  levied  during  the  Lease  Term,  as 

prorated to account for any period of partial occupancy of the applicable 

Leased  Premises,  and  for  any  other  tax,  assessment,  or  excise  that was 

imposed, assessed, or levied against Landlord that Landlord paid but for 

which Tenant is primarily liable under this Master Lease. 

ARTICLE V 

UTILITIES 

5.1  Utilities.   Except as otherwise provided  in  this Master Lease or  the applicable 

Attachment A, Landlord shall pay for all public utilities furnished to the Leased 

Premises  and  shall  reasonably  cool,  heat,  and  light  and  provide  water  and 

sanitary  sewerage  services  to  the  building  in  which  the  Leased  Premises  is 

located.    Landlord  is  not  liable  for  any  interruption whatsoever  to  the  public 

utilities, the lighting, the cooling, the heating, the water, or the sanitary sewerage 

services if any of the preceding are interrupted: 

A.  Due to equipment failure, fire, accident, strike, acts of God, or other causes 

beyond the reasonable control of Landlord; or 

B.  In connection with Store Renovations or to repair the Store or the Leased 

Premises. 

5.2  Telephone  Service.    Tenant  shall  pay  for  telephone  service  in  the  Leased 

Premises.   The use  of  a  cordless phone within  a Leased Premises  is  strictly 

prohibited. 
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ARTICLE VI 

USE AND OPERATION 

6.1  Use.    Tenant  shall  use  the  Leased  Premises  as  designated  in  Section 1  of 

Appendix 1, Permitted Uses, subject to applicable legal requirements, and for no 

other purpose without the prior, written consent of Landlord. 

6.2  Continuous Operation. 

A.  Tenant,  other  than  as  expressly  permitted  by  this  Master  Lease,  and 

during  the  applicable  Lease  Term,  shall  operate  the  applicable  Leased 

Premises  continuously  during  the  Hours  of  Operation  designated  in 

Attachment  A  in  accordance  with  the  Permitted  Uses  designated  in 

Appendix 1 and the terms and provisions of this Master Lease. 

B.  Tenant, other than as expressly permitted by this Master Lease, shall not 

vacate  the applicable Leased Premises during  the applicable Lease Term 

or cease operations in the applicable Leased Premises and shall conduct its 

business, at a minimum, in an efficient, first‐rate, and reputable manner. 

C.  Other than closing the Leased Premises to repair, update, and upgrade the 

Trade Fixtures, the Improvements, and the Leased Premises in accordance 

with  Section 7.3.B  below,  Tenant  may  close  the  applicable  Leased 

Premises  for repair or renovation only with  the prior, written consent of 

Landlord, which Landlord may not unreasonably withhold, condition or 

delay. 

D.  Failure to comply with this provision or any representation by Tenant that 

during the applicable Lease Term the Tenant, or one of its Sublessees, will 

not  comply  with  this  provision  or  will  vacate  the  applicable  Leased 

Premises materially breaches this Master Lease.  In addition to (and not in 

lieu of) any remedies that Landlord may have under this Master Lease for 

a breach of this section,  Landlord may charge Tenant, in addition to rent,  

liquidated damages of  three hundred dollars  ($300) a day  for  each day, 

which  the applicable Leased Premises remains closed and not operating, 

excluding  any  reasonable period  for  renovation  or  repair  of  the Leased 

Premises approved by Landlord or during any reasonable period in which 

the  Leased  Premises  remain  closed  and  not  operating  due  to  acts  or 

omissions of Landlord which require closure of the Leased Premises. 

6.3  Hours of Operation.  Tenant shall post its Hours of Operation in a conspicuous 

location  within  the  Leased  Premises,  subject  to  and  in  accordance  with  the 
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requirements set  forth  in Article  II  (Construction and Acceptance of  the Leased 

Premises), Section 2.6 above. 

6.4  Trade Name.   During  the  term  of  this Master Lease, Tenant  shall  conduct  its 

business under the name designated as Tenant’s Trade Name in Appendix 1 and 

under  no  other  name without  the  prior written  consent  of  Landlord, which, 

consent shall not be unreasonably withheld, conditioned or delayed. 

A.  Tenant  acknowledges  that  Landlord  relied  on  Tenant’s  business 

reputation and associated trade name as a significant material inducement 

in Landlord’s decision to execute this Master Lease, and therefore, Tenant 

hereby warrants  that Tenant has  the  right  to use  the  trade name and all 

logos, trade dress, slogans, and all other identifying marks used by Tenant 

at the Leased Premises. 

B.  Failure to comply with this Section 6.4 is a material breach of this Master 

Lease. 

6.5  Customer Service. 

A.  Tenant shall operate  the Leased Premises  in conformity with Landlord’s 

reputation as the operator of discount retail stores dedicated to customer 

satisfaction  and  prompt  quality  customer  service  featuring  a  broad 

assortment of quality merchandise at low, competitive prices. 

B.  Tenant, at  its sole cost and expense, shall post,  in a conspicuous  location 

that customers can see when  the Leased Premises  is open and when  the 

Leased  Premises  is  closed,  a  telephone  number  and  an  address  for 

customers to contact.   The telephone number must be either toll free or a 

number local to the applicable Leased Premises. 

6.6  Window Display Lights.  Tenant shall keep, during the Hours of Operation, any 

display windows in the Leased Premises neat and attractive. 

6.7  Mail & Deliveries.   Landlord does not guaranty  any mail or deliveries  to  the 

Leased Premises and recommends Tenant arrange to receive mail or deliveries at 

an alternate  location.   Any mail or deliveries  to and  from  the Leased Premises 

must  be  done  only  at  such  times  and  in  the  areas  and  through  the  entrances 

designated  for  such purpose by Landlord.   Any mail or delivery  left with  the 

Store  is done at Tenant’s sole risk.   All property kept, stored, or maintained on 

the Leased Premises by Tenant is at Tenant’s sole risk. 
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6.8  Tenant’s Advertising, Promotion, and Media Inquiries. 

A.  Tenant may use Landlord’s name only  to  the  extent Landlord’s Leasing 

Operations Department approves and only as a location reference. 

B.  Tenant may  not  promote  its  services within  the  Store  using  Landlord’s 

in‐store public address system. 

C.  Tenant may not post any Signs outside of the Leased Premises, except as 

provided  in  Section 2.6.B  above,  or  post  any  handmade  signs  inside  or 

outside of the Leased Premises. 

D.  Tenant’s promotions related to the Leased Premises must be conducted in 

a professional manner by trained individuals. 

E.  Tenant may not release or cause to be released any statement to the press 

or otherwise containing Landlord’s name or representing any relationship 

whatsoever  to  Landlord,  without  the  prior,  written  approval  of  the 

Wal‐Mart Leasing Operations Department. 

F.  Tenant  agrees  that  it will not, within  the Leased Premises  or  anywhere 

else  in the Store, advertise, market, or promote any Competing Business.  

For purposes of  this paragraph, “Competing Business” means any  retail 

business involved in the sale of any products or services sold from within 

the Store or by any affiliate, parent company, or subsidiary of Landlord. 

6.9  Restrictive Covenants.    Tenant  shall  comply with  and  observe  any  easement, 

covenant,  or  restriction  that  affects  or  applies  to  the Leased Premises  and  the 

Common Area.   

6.10  Restrictions on Tenant’s Activities.    In addition  to any easement, covenant, or 

restriction  that affects or applies  to  the Leased Premises or  the Common Area, 

Tenant, and its Sublessees, shall not: 

A.  Use  the  sidewalk  adjacent  to  or  any  other  space  outside  the  Leased 

Premises for display, sale, or any other similar undertaking. 

B.  Use  a  loudspeaker  system  that may  be  heard  from  outside  the  Leased 

Premises; place or permit any radio, television,  loudspeaker, or amplifier 

on  the  roof,  inside  the  Leased  Premises,  or  anywhere  that  the  radio, 

television, loudspeaker, or amplifier can be seen or heard from outside of 

the  Leased  Premises;  or  solicit  or  distribute  any  handbills  or  other 
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advertising in the parking lot, Store, or Common Areas, unless otherwise 

protected by law. 

C.  Use  the plumbing  facilities  of  the Leased Premises  or  the  Store  for  any 

purpose other than that for which they were constructed.  Neither Tenant 

nor its Sublessees, nor the invitees of either Tenant or its Sublessees, may 

use  the  plumbing  facilities  of  the  Leased  Premises  to  dispose  of  any 

foreign  substances.   The  expense of  any breakage,  stoppage, or damage 

resulting from a breach of this Section will be borne by Tenant. 

D.  Place on any  floor a  load  that  exceeds  the  load per  square  foot  that  the 

floor  was  designed  to  carry.    Tenant  may  only  install,  operate,  and 

maintain  heavy  equipment  in  the  Leased  Premises  if  installed  in  such 

manner as to achieve a proper distribution of weight. 

E.  Use any  forklift,  truck,  tow  truck, or any other machine or equipment  in 

the  Store,  in  the Common Areas,  or  on  any  of  the  underlying  ground, 

unless  necessary  to  complete  Tenant’s  obligations  under  Article  II 

(Construction and Acceptance of  the Leased Premises), Section 2.4 above 

or unless otherwise agreed to in Appendix 1. 

F.  Use the Leased Premises to conduct illegal business or for illegal purposes 

or  for any purpose  that may  increase  the premium  cost of or  invalidate 

any  insurance policy carried on  the Leased Premises, Common Areas, or 

the  Store.    If  insurance  premiums  for  insurance  policies  carried  on  the 

Leased Premises, Common Areas, or the Store increase in connection with 

Tenant’s use of the Leased Premises, Tenant will reimburse Landlord for 

the increase. 

G.  Unreasonably  interfere  with  Landlord’s  business  or  the  business  of 

another  tenant of Landlord or act  in such a way  that reasonably may be 

expected  to  injure  Landlord’s  business  relationship  including,  but  not 

limited to, acting in any way that diminishes the access to or the visibility 

of any portion of the Store or any other tenant’s premises or that impedes 

the free circulation of customer traffic within the Store. 

H.  Receive,  retain,  or  store  in  the  Leased  Premises  any  “Controlled 

Substances”  except  for  any  Controlled  Substances  included  in  an 

emergency medical kit.  For the purposes of this Master Lease, “controlled 

substances” means materials containing any quantity of a substance with 

a stimulant, depressant or hallucinogenic effect on the higher functions of 

the central nervous system, and having the tendency to promote abuse or 
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physiological  or  psychological  dependence,  as  designated  in  state  and 

federal controlled substance schedules including, but not limited to, those 

listed in Schedules I through V of the Controlled Substances Act, 21 U.S.C. 

§812, as may be amended from time to time.  Failure to comply with this 

Section is a material breach. 

I.  Within the Leased Premises, receive, retain, store, or use any firearm, tear 

gas, mace, pepper spray, dye pack, or any  item similar  to a  firearm,  tear 

gas, or dye pack. 

6.11  Encumbrances and Liens.   Tenant may not cause any encumbrance to attach to 

or upon the Leased Premises, the Store, the Common Area, the land underlying 

any of the foregoing, or Tenant’s interest in this Master Lease because of any act 

or  omission  of  Tenant,  its  contractors,  agents,  employees,  or  representatives.  

Failure  to  discharge  or  bond/insure  over  any  encumbrance within  fifteen  (15) 

business days following its filing is a material breach.  In addition to any right or 

remedy Landlord may have for the material breach, Landlord may bond or pay 

the encumbrance for Tenant’s account without inquiring into the validity of the 

encumbrance.  If Landlord elects to pay the encumbrance, Tenant will reimburse 

Landlord,  upon  demand  by  Landlord,  the  amount  Landlord  paid,  plus  an 

additional ten percent (10%) administrative fee, plus interest.  Interest will accrue 

at  the  lesser  of  one  percent  (1%)  and  five  percent  (5%)  per  annum  or  the 

maximum amount allowed by law beginning on the day Landlord bonds or pays 

the  encumbrance  and  continuing  until  Tenant  reimburses  Landlord  the  entire 

amount Landlord paid, plus the administrative fee and any interest accrued. 

6.12  Performance Covenants.   Commencing on  the  second anniversary of  the Rent 

Commencement Date and on each anniversary of the Rent Commencement Date 

thereafter during the Lease Term, Tenant shall satisfy the performance covenants 

set forth in the applicable Attachment A for each Leased Premises subject to this 

Master  Lease  (the  “Performance  Covenants”).    Tenant’s  failure  to  satisfy  the 

Performance  Covenants with  respect  to  a  particular  Leased  Premises  for  any 

calendar  year  shall  constitute  a material  breach  of  this Master Lease.    In  such 

event, Landlord will have all  rights and  remedies available  to  it under Article 

XVII of  this Master Lease,  including, without  limitation,  the  right  to  terminate 

this Master Lease pursuant  to Article XVII  (Default, Termination, Surrender & 

Tenant’s Liability), Section 17.2 below; provided, that notwithstanding anything 

herein to the contrary, in the event Landlord elects to terminate this Master Lease 

as  to  such  Leased  Premises,  such  termination  (a)  shall  apply  only  as  to  such 

Leased Premises and not to this Master Lease in its entirety; and (b) shall occur 

upon sixty (60) days prior written notice to Tenant unless Landlord elects to wait 
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to  terminate  this  Master  Lease  until  after  it  re‐lets  the  Leased  Premises  in 

accordance  with  Article  XVII  (Default,  Termination,  Surrender  &  Tenant’s 

Liability),Section 17.2.   

 

ARTICLE VII 

REPAIRS & MAINTENANCE 

7.1  Repairs by Landlord. 

A.  Subject  to  the  provisions  of  Article XI  (Casualty)  and  Article XII 

(Condemnation & Eminent Domain), Landlord shall maintain the Store in 

good order and make all necessary repairs  in the Leased Premises to the 

foundation,  gutter,  spouts,  exterior  walls,  interior  load‐bearing  walls, 

door,  door  closure  devices,  exterior  openings,  gates,  and  gate  closure 

devices  and  to  the  roof  and  HVAC,  except  as  provided  in  Section 7.2 

below.    Tenant  shall  notify Wal‐Mart Maintenance  of  any  necessary  or 

requested  repairs  by  calling  the  Wal‐Mart  Maintenance  Hotline  at 

(479) 273‐4747 or any other communication medium utilized by Wal‐Mart 

to  process  the  reporting  of  repairs.    Tenant must  have  the work  order 

number provided by  the Wal‐Mart Maintenance Hotline at  the  time  the 

repair is reported in order to check on the status of the repair. 

B.  Tenant  shall  reimburse  Landlord  for  any  repairs  necessitated  by  the 

intentional  acts  or  negligence  of  Tenant  or  Sublessee  or  the  agent, 

customer,  employee,  or  representative  of  either.    Any  reimbursement 

required in the preceding sentence must be made no later than thirty (30) 

calendar days after Landlord’s written demand  for  reimbursement  from 

Tenant. 

C.  Landlord does not breach its obligations under Section 7.1.A above until a 

reasonable  amount  of  time  passes  after  Tenant  notifies  Wal‐Mart 

Maintenance,  according  to  Section 7.1.A  above,  of  the  needed  repair, 

except  in  the  case  of  an  emergency  which  will  require  Landlord  to 

commence  repairs  within  twenty‐four  (24)  hours  of  such  Tenant 

notification  to Wal‐Mart Maintenance.    Rent will  not  abate  during  this 

time or while any repairs are being made, and Landlord will not be liable 

to  Tenant  or  Sublessee  due  to  loss  or  interruption  of  Tenant’s  business 

because of  the prosecution of  the repair except  in  the case of Landlord’s 

gross negligence or intentional misconduct. 
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D.  Notwithstanding  the  foregoing,  in  the  event  of  an  emergency,  which 

threatens  to damage any of Tenant’s  Improvements or Trade Fixtures or 

interrupts Tenant’s ability to operate its business in the Leased Premises, 

Tenant  shall  notify Wal‐Mart Maintenance  immediately  and,  upon  the 

consent  of Wal‐Mart Maintenance,  Tenant will  have  the  right  to make 

immediate repairs.   In such case, Landlord will reimburse Tenant for the 

reasonable  cost  of  such  repairs  within  thirty  (30)  days  of  Landlord’s 

receipt of Tenant’s written request for reimbursement, along with invoices 

and  such  other  supporting  documentation  as Landlord may  reasonably 

require. 

7.2  Tenant’s Repairs, Maintenance, Handling Hazardous Substances. 

A.  Except those items to be maintained by Landlord pursuant to the terms of 

this Master Lease, Tenant, at its sole cost and expense, shall maintain the 

Leased Premises in compliance with applicable law and in good order and 

condition,  ordinary  wear  and  tear  excepted.    Tenant  shall  effect,  at 

Tenant’s sole cost and expense and according to applicable law, all repairs 

to  the  Leased  Premises  (except  for  those  specifically  enumerated  in 

Section 7.1  above)  that  are  commercially  necessary  or  desirable  to 

maintain  the  Leased  Premises  in  a  safe,  dry,  and  tenantable  condition 

including, without limitation, repairs to: 

(1)  Any  portion  of  the  pipes,  lines,  ducts,  wires,  or  conduits,  used 

solely by Tenant; 

(2)  Plate glass, windows, doorframes, and special storefronts that serve 

Tenant solely; 

(3)  Molding,  locks and hardware,  lighting, plumbing, Trade Fixtures, 

Signs, and interior painting and treatment; and 

(4)  Any  Improvements  or  Trade  Fixtures  installed  in  the  Leased 

Premises,  including  any  rooftop  heating,  ventilation,  or 

air‐conditioning unit or other  rooftop  equipment.   Any  repairs  to 

the rooftop heating, ventilating, and air‐conditioning unit or other 

rooftop  equipment  must  be  made  by  a  Landlord  approved 

contractor. 

B.  Tenant, at no expense to Landlord, shall handle, manage, store, transport, 

and dispose of all Hazardous Substances created by Tenant, its Sublessees, 

agents, employees or representatives in any process, action, or inaction in 
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connection  with  the  Leased  Premises  and  in  accordance  with  all 

applicable federal, state and local laws and regulations.   Tenant shall not 

use  any  of  Landlord’s  property  or  equipment  in  using,  handling, 

managing, storing, transporting, and disposing of Hazardous Substances.  

Evidence  of  Tenant’s  compliance with  all  applicable  federal,  state  and 

local  laws  concerning  the  use,  handling,  management,  storage, 

transportation, and disposal of Hazardous Substances must be provided 

to Landlord upon Landlord’s request.   

C.  Tenant, at no expense to Landlord, shall maintain the Leased Premises in a 

clean  and  sanitary  condition,  free  from debris or offensive odor,  and  in 

compliance with  all  laws  affecting  the Leased Premises, Tenant’s use of 

the Leased Premises, or Tenant’s business. 

(1)  Tenant shall not allow the accumulation or burning of any rubbish 

or garbage  in, on, or about the Leased Premises and shall keep all 

entrances,  doors,  or  loading  areas  in  the  Leased  Premises  or 

immediately adjoining  the Leased Premises  free  from  trash,  litter, 

or other obstruction. 

(2)  Tenant shall bear the expense of garbage and rubbish collection and 

disposal.    If  Landlord’s  Leasing  Operations  Department  permits 

Tenant  to  use  any  part  of  the  Store  (other  than  the  Leased 

Premises), Common Area, or land underlying the foregoing to store 

garbage  and  refuse  generated  by  Tenant’s  use  of  the  Leased 

Premises, Tenant and its Sublessees, at the expense of Tenant or its 

Sublessee, will  keep  all  such  garbage  and  refuse  in  the  location 

designated by Landlord and in the kind of container, including the 

use  of  interior  refrigerated  garbage  containers  and  compactors, 

Landlord specifies in its commercially reasonable opinion. 

(3)  Tenant will maintain air pressure in the Leased Premises necessary 

to keep offensive odors from emanating from the Leased Premises. 

(4)  Any  odor  producing  function  of  Tenant’s  operations  must  be 

mechanically  vented  to  the  exterior  of  the  Store  and  the  Leased 

Premises to eliminate the dissipation of such odors into the Store or 

into  the  interior  or  exterior  of  any  other  tenant’s  space.   Exhaust 

hoods may not project above the roof deck higher than that allowed 

by local governmental authorities or code requirements. 
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(5)  At Landlord’s written request, Tenant will install any equipment or 

procedures  necessary  to  comply  with  Section 7.2.C.(3)  and 

Section 7.2.C.(4).  If Tenant fails to comply with Landlord’s request, 

within  twenty  (20) days after receiving notice, Landlord may  take 

remedial action for Tenant, and Tenant will pay, as additional Rent, 

the  cost of  such  remedial action plus an administrative  charge of 

ten percent (10%) of the cost thereof. 

D.  If Tenant fails to commence, and thereafter pursue diligently any repairs 

required by  this Section 7.2 within  ten  (10) days of receiving notice  from 

Landlord  of  the  repair,  Landlord  may  repair  the  Leased  Premises  as 

necessary  to  maintain  it  in  a  good,  clean,  safe,  dry,  and  tenantable 

condition.    If  Landlord  makes  such  repair,  Tenant  will  reimburse 

Landlord for its costs, plus an additional ten percent (10%) administrative 

fee when Tenant pays the next month’s Rent.   

7.3  Store Relocation, Renovation and Closing. 

A.  Landlord,  from  time  to  time, may  relocate  the Store  to another physical 

address  (a  “Store  Relocation”).    In  the  event  of  a  Store  Relocation, 

Landlord,  in  its  reasonable  discretion, may  terminate  this Master  Lease 

and  related Attachment A  as  to  the  applicable Leased Premises.    In  the 

event such  termination occurs during  the  first  five  (5) years of  the Lease 

Term for the applicable Leased Premises, Landlord will reimburse Tenant 

for  the unamortized portion of  the cost of Tenant’s  initial  Improvements 

to  the  particular  Leased  Premises,  calculated  on  a  straight  line 

depreciation basis over five (5) years, not to exceed fifty thousand dollars 

($50,000) (the “Unamortized Improvement Costs”).   Landlord will not be 

liable  for  any other  cost or  expense of Tenant  ceasing operations  in  the 

applicable Leased Premises.  Landlord and Tenant may mutually agree to 

enter  into a new Attachment A  for  the new  location of  the Store or any 

other Store.    If Landlord and Tenant enter  into a new Attachment A  for 

the new location of the Store or any other Store, Tenant will bear all costs 

and expenses incurred in relocating to the new location of the Store or to 

any other Store.   Tenant will also  repair, update, and upgrade all Trade 

Fixtures and Improvements  to  the Leased Premises and ready  the newly 

located  Leased  Premises  to  be  open  for  business  to  the  public  for  the 

Store’s Grand Opening as required by this Master Lease.   Landlord must 

first approve all  repairs, updates, and upgrades  to  the Leased Premises, 

such approval not to be unreasonably withheld. 
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B.  Landlord,  from  time  to  time,  may  remodel,  re‐arrange,  renovate,  or 

expand  (collectively  and  individually  “Store  Renovations”)  the  Store, 

without  relocating  the  Store  to  another physical  address.   During  Store 

Renovations, Tenant will repair, update, and upgrade the Trade Fixtures, 

the  Improvements  and  the  Leased  Premises  unless  Tenant  repaired, 

updated,  and  upgraded  the  Trade  Fixtures,  the  Improvements  and  the 

Leased  Premises within  the  three  (3)  consecutive  preceding  years.   All 

repairs, updates, and upgrades Tenant contemplates must be previously 

approved  by  Landlord,  which  approval  will  not  be  unreasonably 

withheld, conditioned or delayed. 

(1)  In  connection  with  any  Store  Renovations,  Landlord  may 

temporarily  or  permanently  relocate  Tenant  to  another  location 

within the Store that is of like size and configuration as the Leased 

Premises and is in a reasonable condition from which Tenant may 

operate  if  Landlord,  in  its  commercially  reasonable  judgment, 

determines the relocation necessary to complete Store Renovations.  

Landlord will bear  the  cost of moving Tenant’s Trade Fixtures  in 

the event of a temporary relocation, but Landlord is not responsible 

for  any  expense  associated  with  Tenant’s  repairs,  updates,  and 

upgrades of the relocated Leased Premises, whether the relocation 

is  temporary  or  permanent.    If  the  relocation  is  of  a  permanent 

nature and Tenant reasonably determines that the new location will 

materially  impair  its operations  in  the applicable Leased Premises 

or  is  not  of  like  size  and  configuration  as  the  original  Leased 

Premises,  Tenant  may  terminate  this  Master  Lease  as  to  the 

applicable  Leased  Premises  by  providing  written  notice  to 

Landlord.    If  the  relocation  is  temporary  and  Tenant  reasonably 

determines  that  the  new  location  of  the  Leased  Premises  will 

materially  impair  its  business  or  that  the  Store  Renovations  are 

materially  impairing  its operations in the Leased Premises, Tenant 

may,  with  Landlord’s  written  consent,  not  to  be  unreasonably 

withheld,  conditioned  or  delayed,  close  the  applicable  Leased 

Premises  until  Landlord  and  Tenant  agree  that  the  Store 

Renovations  no  longer  impair  the  operations  of  the  applicable 

Leased Premises. 

(2)  If,  in  connection with  the  Store Renovations, Landlord  closes  the 

Store  for more  than  three  (3)  consecutive days, Tenant may, with 

Landlord’s  written  consent,  not  to  be  unreasonably  withheld, 

conditioned  or  delayed,    either  close  the  applicable  Leased 
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Premises while  the  Store  is  closed  in  connection  with  the  Store 

Renovations and conduct the repairs, updates, and upgrades of the 

Leased Premises as required by this Section 7.3.B or terminate this 

Master Lease as to the applicable Leased Premises.  

(3)  If,  in connection with Store Renovations, Landlord determines  (in 

its sole discretion) that there will not be space available for Tenant 

upon  completion  of  the  Store  Renovations,  Landlord,  may 

terminate  this Master  Lease  and  related Attachment A  as  to  the 

applicable Leased Premises.    In  the event such  termination occurs 

during  the  first  five  (5) years of  the Lease Term  for  the applicable 

Leased  Premises,  Landlord  will  reimburse  Tenant  for  the 

unamortized portion of the cost of Tenant’s initial Improvements to 

the  particular  Leased  Premises,  calculated  on  a  straight  line 

depreciation  basis  over  five  years,  not  to  exceed  fifty  thousand 

dollars ($50,000).   Landlord will not be  liable for any other cost or 

expense  of  Tenant  ceasing  operations  in  the  applicable  Leased 

Premises. 

C.  If the Leased Premises closes in accordance with this Section 7.3, Rent due 

during  the  time  in which  the Leased Premises  is  closed will abate.   The 

Leased  Premises  must  re‐open  once  the  Store  Renovations  and  the 

operations of the Leased Premises no longer materially impair each other, 

as determined by mutual agreement of the parties. 

D.  If a Store in which the applicable Leased Premises is located permanently 

ceases  to  be  open  for  business  to  the  public,  and  not  as  a  part  of  a 

relocation as contemplated by Section 7.3.A above (a “Store Closing”), this 

Master Lease as to the applicable Leased Premises will terminate on a date 

mutually agreed to by Landlord and Tenant, but at no time may such date 

extend past  the actual Store Closing date.    In  the event such  termination 

occurs during the first five (5) years of the Lease Term for the applicable 

Leased  Premises,  Landlord will  reimburse  Tenant  for  the  unamortized 

portion  of  the  cost  of  Tenant’s  initial  Improvements  to  the  particular 

Leased Premises, calculated on a straight line depreciation basis over five 

(5) years, not to exceed fifty thousand dollars ($50,000).   Landlord will not 

be liable for any other cost or expense of Tenant ceasing operations in the 

applicable Leased Premises. 
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ARTICLE VIII 

COMPLIANCE WITH LAW & OTHER REQUIREMENTS 

8.1  Rules  and  Regulations.    Tenant  shall  observe  all  rules  and  regulations 

established  from  time  to  time  by  Landlord  upon  notice  to  Tenant,  through 

publication  in  the Landlord/Tenant Handbook or otherwise,  including, but not 

limited to: 

A.  Tenant  and  Sublessee,  and  any  agent,  employee,  or  representative  of 

either  Tenant  or  Sublessee,  should  remove  immediately  from  the  Store 

any merchandise purchased from Landlord. 

(1)  Tenant and Sublessee, and any agent, employee, or representative 

of  either  Tenant  or  Sublessee,  may  not  bring  into  the  Leased 

Premises  any merchandise  purchased  from  Landlord  unless  the 

merchandise  is  purchased  for  use  by  Tenant  and  Sublessee,  and 

any  agent,  employee,  or  representative  of  either  Tenant  or 

Sublessee, in the operation of its business in the Leased Premises or 

unless  the merchandise  is purchased  for  immediate  consumption 

by  Tenant,  or  its  Sublessee,  or  any  agent,  employee,  or 

representative of either Tenant or Sublessee. 

(2)  Tenant and Sublessee, and any agent, employee, or representative 

of  either  Tenant  or  Sublessee,  must  keep  a  receipt  for  the 

merchandise purchased with the merchandise at all times while the 

merchandise is in either the Leased Premises or the Store. 

(3)  No  merchandise  for  which  Tenant  or  Sublessee,  or  any  agent, 

employee, or representative of either Tenant or Sublessee, has not 

paid may be  removed  from  the  Store or brought  into  the Leased 

Premises. 

(4)  Any purchase by Tenant and Sublessee, and any agent, employee, 

or representative of either Tenant or Sublessee, is subject to search 

according  to  Landlord’s  security  procedures  applicable  to  other 

customers  of  Landlord.    Anyone  removing,  or  involved  in  the 

removal of, merchandise, either  from  the Store or  into  the Leased 

Premises, without first paying for the merchandise may be evicted 

from  the Store or all of Landlord’s property, may be  treated as a 

shoplifter, or both.  Shoplifters may be subject to prosecution. 
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B.  Each of Tenant and Sublessee, and any agent, employee, or representative 

of  either Tenant  or  Sublessee,  shall  conduct him  or herself while  in  the 

Store or  in  the Leased Premises  in a professional and courteous manner, 

appropriately  attired,  trained,  and  groomed,  and  in  accordance  with 

commercially reasonable standards in Tenant’s industry. 

C.  Tenant  and  Sublessee,  and  any  agent,  employee,  or  representative  of 

either  Tenant  or  Sublessee,  shall  abide  by  Landlord’s  procedures  in 

responding  to  media  inquiries  as  such  inquiries  relate  to  the  Leased 

Premises, Landlord, or any relationship between Tenant and Landlord. 

8.2  Compliance. 

A.  Tenant, in its use, occupancy and operation of the Leased Premises, shall 

comply with all federal, state, and local laws, rules, orders, directives, and 

regulations. 

B.  Landlord  has  absolutely  no  responsibility,  obligation,  or  liability  for 

Tenant’s  hiring  and  other  employment  practices.    Tenant warrants  and 

represents that it has a policy to: 

(1)  Comply in all respects with all immigration laws and regulations; 

(2)  Properly  maintain  all  records  required  by  the  United States 

Citizenship  and  Immigration  Services  (the  “USCIS”)  including, 

without limitation, the completion and maintenance of the Form I‐9 

for each party’s employees; 

(3)  Respond  in a  timely  fashion  to any  inspection  requests  related  to 

such I‐9 Forms; 

(4)  Cooperate  fully  in all respects with any audit,  inquiry,  inspection, 

or  investigation  the USCIS may  conduct  of  such  party  or  any  of 

Tenant’s employees; 

(5)  Conduct annual audit of the I‐9 Forms for its employees; 

(6)  Promptly correct any defects or deficiencies the audit reveals; and 

(7)  Require  all  subcontractors  performing  any  work  for  Tenant  to 

comply with the covenants set forth in this Section 8.2.B. 
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C.  Tenant  shall  comply  with  the  provisions  of  the  Americans  with 

Disabilities  Act  (“ADA”)  as  it  relates  to  its  operation  of  the  Leased 

Premises. 

(1)  If,  after  Landlord  delivers  to  Tenant  the  applicable  Leased 

Premises,  the  presence  of  any  ADA  violation  on  the  applicable 

Leased Premises  requires  remedial work  on  the Leased Premises 

and such ADA violation was not caused by Landlord’s actions or 

failure  to  act  as  required  with  respect  to  Store  (other  than  the 

Leased Premises), Tenant will promptly  take all actions at  its sole 

expense as are required by any  federal, state, or  local government 

agency or political subdivision to comply with the ADA; provided 

that  Landlord’s  consent  to  such  actions  is  first  obtained,  which 

consent  Landlord  may  not  unreasonably  withhold,  condition  or 

delay. 

(2)  In  addition  to  Tenant’s  obligations  under Article XIII  (Indemnity 

and Liability), Tenant  shall  indemnify, defend and hold harmless 

the  Indemnitees  from  any  Claim  including,  without  limitation, 

diminution in value of the Leased Premises, damages for the loss or 

restriction of use of  rentable or usable space or of any amenity of 

the Leased Premises, damages arising from any adverse impact on 

marketing  of  space  of  the  Leased  Premises,  and  sums  paid  in 

settlement  of  claims,  attorney’s  fees,  consultation  fees  and  expert 

fees arising during or after the applicable Lease Term as a result of 

such  violation.    Tenant’s  obligations  in  the  preceding  sentence 

include, without  limitation, costs  incurred  in connection with any 

investigation of  site conditions or any  remedial work  required by 

any  federal,  state,  or  local  government  agency  or  political 

subdivision because of any ADA violation present on or about the 

Leased Premises not caused by Landlord’s actions or failure to act 

as  required  with  respect  to  the  Store  (other  than  the  Leased 

Premises). 

(3)  If,  after  Landlord  delivers  to  Tenant  the  applicable  Leased 

Premises,  the  presence  of  any ADA  violation  exists  in  the  Store 

(other than the Leased Premises) which requires remedial work on 

the  Leased  Premises, Landlord,  at  its  sole  cost  and  expense, will 

take  all  necessary  actions  required  by  any  federal,  state  or  local 

government  agency  or  political  subdivision  to  comply  with  the 

ADA.  
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D.  Tenant represents and warrants that neither it nor its Sublessees are: 

(1)  A person or entity designated by the U.S. government on the list of 

the Specially Designated Nationals and Blocked Persons (the “SDN 

List”), as maintained by  the U.S. Treasury Department’s Office of 

Foreign  Assets  Control  (“OFAC”)  at 

http://www.ustreas.gov/offices/enforcement/ofac/sdn, with which a 

U.S. person or entity cannot deal or otherwise engage  in business 

transactions; 

(2)  A  person  or  entity who  is  otherwise  the  target  of U.S.  economic 

sanctions  and  trade  embargoes  enforced  and  administered  by 

OFAC, such  that a U.S. person or entity cannot deal or otherwise 

engage in business transactions with such Tenant or its Sublessees; 

(3)  Either wholly  or partly  owned  or wholly  or partly  controlled  by 

any person or entity on the SDN List, including, without limitation, 

by virtue of such person being a director or owning voting shares 

or interests in an entity on the SDN List; 

(4)  A person or entity acting, directly or indirectly, for or on behalf of 

any person or entity on the SDN List; or 

(5)  A person or entity acting, directly or indirectly, for or on behalf of a 

foreign  government  that  is  the  target  of  the  OFAC  sanctions 

regulations  such  that  the  entry  into  this Master  Lease would  be 

prohibited under U.S. law. 

E.  Tenant  shall  inquire diligently  into and  screen  the qualifications of each 

employee, agent, or representative operating out of  the Leased Premises, 

and no one that may pose a reasonably ascertainable risk to the safety or 

property of Wal‐Mart or its affiliates or subsidiaries, associates, customers, 

or business invitees are permitted on Wal‐Mart property.  For purposes of 

this paragraph, “inquire diligently  into and  screen” means conducting a 

criminal  background  check  in  accordance  with  federal  and  state  law, 

properly checking references, and using such other methods to determine 

qualifications that a reasonable and prudent employer might utilize under 

the circumstances.  In addition, “risk” means any propensity to engage in 

violence, sex crimes, fraud, theft, vandalism, or any other conduct likely to 

result  in  harm  to  a  person  or  property.    Failure  to  comply  with  this 

provision constitutes a material breach of this Master Lease. 
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F.  Tenant  represents  and warrants  that  it  currently maintains  information 

protection  practices  and  procedures  (“Information  Security  Program”) 

that  complies  with  industry  best  practice  and  applicable  legal 

requirements  relating  to  the  privacy,  confidentiality  or  security  of  any 

personally identifiable information (“PII”). 

(1)  Tenant  agrees  to  immediately  notify  Wal‐Mart’s  Emergency 

Operations  Center  by  phone  (479)  271‐1001  of  any  reasonably 

suspected  or  actual  loss  of  PII  or  breach  or  compromise  of  its 

Information  Security  Program  to  the  extent  such  loss,  breach  or 

compromise relates in any way to Tenant’s operation of the Leased 

Premises and has or may result in the loss or unauthorized access, 

disclosure, use or acquisition of PII, including hard copy records (a 

“Data Incident”). 

(2)  While  the  initial  phone  notice  may  be  in  summary  form,  a 

comprehensive written  notice  should  be  given within  forty‐eight 

(48) hours  to Wal‐Mart’s Chief Privacy Officer, 702 SW 8th Street, 

Bentonville,  AR,  and  its  Chief  Information  Security  Officer,  805 

Moberly  Lane,  Bentonville,  AR.    The  notice  shall  summarize  in 

reasonable detail the nature and scope of the Data Incident and the 

corrective action already  taken or  to be  taken by Tenant.   Tenant 

shall promptly  take all necessary and advisable corrective actions, 

and shall cooperate fully with Landlord in all reasonable efforts to 

mitigate any adverse effects to Landlord of the Data Incident. 

(3)  Tenant  acknowledges  that  it  is  solely  responsible  for  the 

confidentiality  and  security  of  PII  in  its  possession,  custody  or 

control to the extent associated in any way with Tenant’s operation 

of the Leased Premises. 

G.  Tenant  shall maintain  the warranties  and  representations  Tenant made 

under  this  Master  Lease,  all  of  which  are  remade  and  reaffirmed  by 

Tenant when  signing  each  new  Attachment  A,  in  full  force  and  effect 

throughout the term of this Master Lease. 

H.  Any failure by Tenant to comply with its obligations under this Section 8.2 

is a material breach. 

8.3  Landlord’s Right  of Removal.   Landlord,  in  its  sole  judgment  and discretion, 

may deny entry to or remove from its premises any Tenant or Sublessee, or any 
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agent,  employee,  or  representative  of  either Tenant  or  Sublessee, who violates 

any of Landlord’s rules or regulations. 

ARTICLE IX 

RIGHT TO ACCESS & COMMON AREAS 

9.1  Landlord’s Right to Access.  Landlord may enter the Leased Premises: 

A.  Upon  reasonable  notice  to  Tenant  (except  in  the  case  of  emergency,  in 

which  case  no  notice  will  be  required)  to  either  inspect  the  Leased 

Premises, enforce any of Landlord’s  rules and  regulations or enforce  the 

terms and conditions of this Master Lease; 

B.  Upon reasonable notice to Tenant, either to effect repairs it is obligated to 

perform  or  to  add,  alter,  improve,  repair,  or  otherwise  construct  or 

maintain any part of the Store adjacent to the Leased Premises; and 

C.  With twenty‐four (24) hours’ advance notice to Tenant to show the Leased 

Premises to a prospective lender, lessee, or purchaser. 

9.2  “For Rent” or “For Lease.”  Landlord may post “For Rent” or “For Lease” signs 

on the Leased Premises during the last ninety (90) days of the Leased Term if, in 

accordance with this Master Lease, Landlord and Tenant do not extend the Lease 

Term. 

9.3  Tenant’s Right to Access. 

A.  Tenant,  its  Sublessee,  and  the  agent,  customer,  employee,  or 

representative of each, has a limited right, during the Hours of Operation 

listed in Attachment A and immediately before and immediately after the 

Hours  of Operation,  to  enter  upon  the  Common Areas  of  the  Store  in 

order to conduct business in the Leased Premises. 

B.  Except  as  set  forth  in  Article II  (Construction  and  Acceptance  of  the 

Leased Premises) and Article VII  (Repairs and Maintenance), Tenant has 

no rights or obligations related to the rooftop of the Leased Premises. 

C.  Tenant, with  Landlord’s  prior  consent, which will  not  be  unreasonably 

withheld, conditioned or delayed, may enter Landlord’s property for the 

limited purpose of  servicing, maintaining,  and otherwise performing  its 

obligations  in connection with this Master Lease at times the Store  is not 

open to the public for business if Tenant, in no way, provides its services 

to the public during that time. 
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9.4  Parking.  Tenant, its Sublessee, and the agents, employees, and representatives of 

each, while working  in  the Leased Premises, may park  their motor vehicles  in 

spaces designated by Landlord.  Landlord may tow or cause to be towed, at the 

expense of the owner of the motor vehicle, any motor vehicle owned by Tenant, 

its Sublessee, or the agents, employees, and representatives of each that is parked 

in  any  area  of  Landlord’s  property  other  than  the  parking  area  designated.  

Landlord will not be  liable  to Tenant or  its Sublessee or  either of  their agents, 

employees or representatives for any damage to or theft of their motor vehicles 

or any personal property contained in their motor vehicles. 

9.5  Landlord’s Liability.    If Landlord enters  the Leased Premises according  to  the 

provisions  of  this Master Lease, Landlord  is  not  liable  to Tenant  for  any  loss, 

liability, or damages  resulting  from Landlord’s entry  except  to  the extent  such 

losses,  liabilities  or damages  arise  from Landlord’s  gross negligence  or willful 

misconduct.    If  Landlord  enters  the  Leased  Premises  during  the  Hours  of 

Operation,  Landlord will  use  commercially  reasonable  efforts  not  to  interfere 

with Tenant’s business, and Landlord will not be  liable  to Tenant  for any  loss, 

including  lost profits,  for any  resulting business  interruption, except  for  losses, 

other  than  lost  profits,  to  the  extent  such  interruption  arises  from  Landlord’s 

gross negligence or willful misconduct. 

9.6  Common Areas.  Despite the preceding Sections, Landlord may close or prohibit 

the use of any Common Area,  in part or  in whole; may change  the  location or 

appearance  of  the  Common  Area;  or  may  erect  additional  structures  in  the 

Common Area, provided  such  changes do not materially  impact  access  to  the 

Leased Premises. 

ARTICLE X 

TRANSFER OF INTEREST, SUBORDINATION & ATTORNMENT 

10.1  Transfer of Tenant’s Interest.  During the term of this Master Lease, Tenant may 

not,  without  the  prior  written  consent  of  Landlord,  which  Landlord  may 

withhold  in  its  sole discretion,  take  any  of  the  following  actions  (individually 

and collectively, a “Transfer”): 

A.  transfer, encumber, pledge, or  sublease,  its  interest  in  this Master Lease, 

either in its entirety or as to a particular Leased Premises, or an applicable 

Leased Premises, other than to an Affiliate; 

B.  permit any transfer of its interest in this Master Lease by operation of law 

other than a transfer by operation of law to an Affiliate; 
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C.  permit any person or entity other than Tenant to use the Leased Premises;  

D.  cause or permit Tenant’s dissolution, merger, or consolidation, other than 

a merger; 

E.  transfer, at any  time during  the  term of  this Master Lease, more  than an 

aggregate  of  fifty percent  (50%)  of Tenant’s voting  shares  or more  than 

fifty percent (50%) of the value of Tenant’s unencumbered assets (as of the 

date of the transfer);  

F.  transfer, at any time during the term of this Master Lease, any part or all 

of  Tenant’s  shares  of  stock  resulting  in  the  majority  owner(s)  of  said 

shares  of  stock  as  of  the  day  Tenant  signs  this Master  Lease  no  longer 

maintaining effective voting control of Tenant. 

10.2  Effect of Unauthorized Transfer.   Subject  to  the exceptions  in Section 10.1, any 

Transfer or attempted Transfer without Landlord’s prior written consent will be 

void, will  not  confer  any  rights  upon  any  third  person,  and will  constitute  a 

material breach of this Master Lease. 

10.3  Requesting Landlord’s Consent. 

A.  Any request for Landlord’s consent pursuant to this Article X must be  in 

writing and include: 

(1)  The proposed  effective date of  the Transfer, which  should not be 

less  than  forty‐five  (45)  days  nor more  than  one  hundred  eighty 

(180) days in advance of the notice; 

(2)  All  of  the  terms,  including  the  consideration,  of  the  proposed 

Transfer,  the name and address of  the proposed  transferee, and a 

copy of all documentation pertaining to the proposed Transfer; and 

(3)  The current audited financial statements of the proposed transferee 

or  any  other  financial  statements  that would  enable  Landlord  to 

determine  the  financial responsibility, character, and reputation of 

the proposed transferee. 

B.  Tenant  shall  provide  any  additional  information  Landlord  reasonably 

requests in connection with the proposed Transfer. 
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10.4  Effect of Consent. 

A.  If Landlord consents to any Transfer, that consent is not effective until and 

unless: 

(1)  Landlord receives a copy of  the assignment effecting  the Transfer, 

in a form approved by Landlord in its sole discretion; and 

(2)  The  transferee delivers  to Landlord  a written  agreement,  in  form 

and  substance  satisfactory  to  Landlord  in  its  sole  discretion,  by 

which the transferee assumes all of the obligations and liabilities of 

Tenant under this Master Lease. 

B.  Any  consent by Landlord  to a Transfer does not  constitute a waiver by 

Landlord of any prohibition against any future Transfers. 

C.  No Transfer relieves Tenant of any obligations under this Master Lease. 

10.5   Transfer Premium. 

A.  For the purposes of this provision, “Transfer Premium” means all Rent or 

other consideration payable by the Transferee in any monthly period that 

is in excess of the Rent payable by Tenant under this Master Lease in the 

same monthly period. 

B.  Tenant  promptly,  without  notice  or  demand,  shall  pay  Landlord  fifty 

percent  (50%)  of  any  Transfer  Premium  Tenant  receives  in  connection 

with a Transfer. 

C.  Tenant shall pay Landlord, in a form satisfactory to Landlord, any part of 

the Transfer Premium Tenant receives in a non‐cash form. 

D.  In  lieu  of  accepting  any  payment  from  Tenant  of  a  Transfer  Premium, 

Landlord may elect, upon ninety (90) days’ written notice, to increase the 

Rent due under this Master Lease as to the transferred Leased Premises by 

an  amount  equal  to  Landlord’s  share  of  the  monthly  amount  of  the 

Transfer Premium. 

E.  Landlord and its authorized representatives have the right to conduct an 

audit,  relating  to  any Transfer Premium,  of Tenant  at Tenant’s place  of 

business during Tenant’s regular work hours and with reasonable notice.  

If  the  audit  establishes  that Tenant underpaid Landlord’s percentage  of 

the Transfer Premium, Tenant, within thirty (30) days following receipt of 
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written  demand, will  pay  the  deficiency  and  Landlord’s  costs  of  such 

audit.    If  the deficiency  is greater  than  five percent  (5%), Landlord may 

terminate this Master Lease as to the transferred Leased Premises.   If the 

audit  establishes  that  Tenant  overpaid  Landlord’s  percentage  of  the 

Transfer Premium, Landlord, within  thirty  (30) days  following receipt of 

written  demand  by  Tenant,  will  reimburse  Tenant  the  amount  of  the 

overage. 

F.  This provision does not apply to: 

(1)  Any Transfer between Affiliates, 

(2)  Payments made by a transferee for Tenant’s customer deposits, or 

(3)  Tenant’s furniture, fixtures, and equipment. 

10.6  Transfer of Landlord’s Interest. 

A.  Landlord may transfer all or a part of its interest in the Store, the Common 

Areas,  or  the  Leased  Premises  to  a  parent,  subsidiary,  or  affiliated 

corporation of Landlord without prior consent or notice to Tenant. 

B.  If  Landlord  transfers  its  interest  in  this  Master  Lease  as  to  a  Leased 

Premises and  the  transferee assumes all of Landlord’s  future obligations 

under  this  Master  Lease,  Landlord  will  be  released  from  any  further 

obligations under this Master Lease as to the transferred interest from and 

after the date of such transfer.  Tenant agrees to look solely to Landlord’s 

transferee  for  performance  of  obligations  thereafter  arising  under  this 

Master Lease.  Landlord will transfer to the transferee any Security given 

by  Tenant  according  to  Article  IV  (Rent  Security  &  Taxes),  Section 4.8 

(Security  Deposit),  and  Landlord  will  be  discharged  from  any  further 

obligation relating to the Security. 

10.7  Subordination.   Landlord may  elect  that  this Master Lease,  as  to  a particular 

Leased Premises, be  subordinate  to or paramount  to  the  lien of any mortgage.  

Landlord’s  right  to  elect  is  self‐operative,  and  no  further  instrument  will  be 

required.  If Landlord requests, Tenant will do one or both of the following: 

A.  Confirm in writing and in a recordable form that this Master Lease, as to a 

particular  Leased  Premises,  is  subordinate  to  or  paramount  to  (as 

Landlord elects) the lien of any mortgage; and 
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B.  Execute  an  instrument  making  this Master  Lease,  as  to  the  particular 

Leased Premises, subordinate or paramount (as Landlord may elect) to the 

lien  of  any mortgage,  in  a  form  as may  be  required  by  any  applicable 

mortgagee. 

10.8  Attornment.   Tenant may not disaffirm any of  its obligations under this Master 

Lease  if  Landlord  transfers  its  interest  in  the  Store  or  a  particular  Leased 

Premises to a successor.   Landlord’s successor and Tenant will attorn to and be 

bound  by  the  terms,  covenants,  and  conditions  of  this Master Lease  as  to  the 

affected Leased Premises for the balance of the Lease Term. 

10.9  Non‐Disturbance.   Notwithstanding anything  in  this Article X  to  the contrary, 

provided  Tenant  is  not  in  default  under  this  Master  Lease  following  any 

applicable notice and cure period, Landlord shall not disturb Tenant’s occupancy 

of the Leased Premises.  In addition, Landlord shall use commercially reasonable 

efforts  to  obtain  non‐disturbance  agreements  from  any  future mortgagees  of 

Landlord. 

ARTICLE XI 

CASUALTY 

11.1  Fire or Other Casualty.   Tenant  shall promptly notify Landlord,  in writing, of 

any damage caused to a Leased Premises by casualty. 

11.2  Election to Rebuild. 

A.  Landlord may elect  to  repair and  restore  structural damage  to a Leased 

Premises damaged by  casualty and  shall notify Tenant of  its  election  in 

writing  within  sixty  (60)  days  after  Landlord  receives  notice  of  the 

casualty damage. 

B.  If Landlord does  not  elect  to  repair  and  restore  structural damage  to  a 

Leased  Premises  damaged  by  casualty,  this  Master  Lease  as  to  the 

applicable Leased Premises will terminate. 

C.  If Landlord  elects  to  repair  the  structural damage  to  a Leased Premises 

damaged by casualty, Landlord, after notifying Tenant of its election, will 

diligently undertake  the appropriate measures necessary  to complete  the 

repairs  to  the  applicable  Leased  Premises  in  a  commercially  reasonable 

amount of  time.   Landlord will return  the applicable Leased Premises  to 

Tenant in substantially the same condition the applicable Leased Premises 

was  in on the Delivery Date.   Tenant will then complete the build out of 
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the  applicable  Leased  Premises with  commercially  reasonable  diligence 

and  return  the  applicable  Leased  Premises  to  substantially  the  same 

condition the applicable Leased Premises was in immediately prior to the 

casualty. 

11.3   Rent Abatement.  If Landlord elects to repair the structural damage to a Leased 

Premises damaged by casualty, Landlord may abate Rent due on the applicable 

Leased Premises to the extent that the: 

A.  Applicable Leased Premises is closed for repair, or 

B.  Tenant’s  operations  within  the  Leased  Premises  are  impaired  by  the 

structural damage and subsequent repairs. 

ARTICLE XII 

CONDEMNATION & EMINENT DOMAIN 

12.1  Total  or Substantial Taking.    If  a Taking  of  a Leased Premises,  or  a  Store  in 

which  exists  a Leased Premises, occurs,  this Master Lease  as  to  the  applicable 

Leased Premises will  terminate automatically as of  the date of  the Taking.   For 

purposes  of  this Master  Lease,  “Taking”  means  any  government  action  that 

deprives, directly interferes with, or substantially disturbs the use and enjoyment 

of the Leased Premises, any of which may occur because of either the exercise of 

the power of eminent domain or condemnation or resulting from a purchase  in 

lieu thereof. 

12.2  Partial Taking.  If a Taking of only a portion of the Leased Premises, or of a Store 

in which exists a Leased Premises, occurs, Landlord may either: 

A.  Terminate this Master Lease, without liability, as to the applicable Leased 

Premises; or 

B.  Reduce  the Base Rent  in proportion  to  the  area  of  the Leased Premises 

affected  by  the  Taking  until  such  time  that  portion  of  the  Store  or  the 

Leased Premises is restored. 

12.3  Temporary Use.    If a Taking of  the Leased Premises occurs  for  temporary use, 

this Master Lease will continue in full force and effect as to the applicable Leased 

Premises.  Tenant will continue to comply with its obligations under this Master 

Lease,  and  any  appendix,  amendment,  or  attachment  hereto;  to  the  extent, 

compliance  is possible because of  the Taking  for  temporary use.    If, during  the 

temporary  Taking,  Tenant  is  unable,  based  on  a  commercially  reasonable 
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standard,  to  operate  its  business  from  the  Leased  Premises  such  that  Tenant 

reasonably  is unable  to  open  the Leased Premises  for  business, Landlord will 

reduce Tenant’s Rent in proportion with the number of days the Leased Premises 

is closed during the temporary Taking. 

12.4  Compensation.  Except as provided below, any compensation, arising out of the 

Taking of a Leased Premises belongs to and is the property of Landlord without 

any participation by Tenant.  Tenant hereby assigns to Landlord any share of any 

compensation  arising  out  of  the  Taking  of  a  Leased  Premises  that  may  be 

awarded to Tenant and waives any rights it may have with respect to the loss of 

its  leasehold estate; provided, however,  that Tenant shall have  the  right  to any 

compensation award relating specifically to the Improvements or Trade Fixtures 

installed by Tenant.   

ARTICLE XIII 

INDEMNITY AND LIABILITY 

13.1  Definitions.  For the purposes of this Master Lease: 

A.  “Claim” means any action, cause of action, claim, or any other assertion of 

a legal right; damages including, but not limited to, consequential, future, 

incidental, liquidated, special, and punitive damages; diminution in value; 

fines; judgments; liabilities; losses including, but not limited to, economic 

loss  and  lost  profits;  and  regulatory  actions,  sanctions,  or  settlement 

payments. 

B.  “Indemnitee” means: 

(1)  Landlord,  its  subsidiaries, affiliates, officers, directors,  employees, 

agents, and 

(2)  Any  lessor  of  Landlord  or  other  party  to  an  agreement  with 

Landlord related to Landlord’s purchase, lease, or use of the Store 

or  the  underlying  land,  which  Landlord  has  a  contractual 

obligation to indemnify for Claims in connection with the Store or 

the Leased Premises. 

C.  “Indemnified  Claim” means  a  Claim  for which  Tenant  is  obligated  to 

indemnify,  defend,  and  hold  harmless  the  Indemnitees  according  to 

Section 13.2 below. 
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13.2  Indemnification.    Tenant  shall  indemnify,  defend,  and  hold  harmless  the 

Indemnitees against any Claim, even if the Claim is groundless, fraudulent, false, 

or  raised  or  asserted  by  a  third  party,  including  a  government  entity,  in 

connection with or resulting from: 

A.  Any actual or alleged breach of this Master Lease by Tenant or Sublessee, 

or any agent, employee, or representative of either Tenant or Sublessee; 

B.  Any  actual  or  alleged  negligence  or  willful  misconduct  by  Tenant  or 

Sublessees,  or  their  respective  agents,  employees,  representatives, 

subcontractors, or customers, at or related to the Leased Premises; 

C.  An  investigation  of  the  Indemnitees  concerning  the  alleged  improper 

management, handling, storage, disposal, or transportation of Hazardous 

Substances,  any  of  which  Tenant  is  responsible  for  under  this Master 

Lease  and  the  actual  or  alleged  improper  use,  handling, management, 

storage, transportation, and disposal of Hazardous Substances by Tenant, 

Sublessee, or any agent,  employee, or  representative of  either Tenant or 

Sublessee;  

D.  Any Data Incident; and 

E.  Indemnitees’  actual  or  alleged  passive  negligence,  secondary  liability, 

vicarious liability, strict liability, or breach of a statutory or non delegable 

duty,  related,  directly  or  indirectly,  to  any  matter  covered  under 

Section 13.2 of this Master Lease. 

13.3  Scope of Indemnity.  Tenant’s obligations under this Article XIII: 

A.  Are independent of, and not limited by, any of Tenant’s obligations under 

Article XIV    (Insurance) below,  even  if damages or benefits  are payable 

under worker’s  compensation or other  statutes or  if Tenant breaches  its 

obligations under Article XIV (Insurance) below. 

B.  Survive the termination or expiration of this Master Lease until applicable 

law fully and finally bars all Claims against Tenant.  ALL OBLIGATIONS 

UNDER THIS ARTICLE XIII WILL BE ENFORCED TO THE FULLEST 

EXTENT PERMITTED BY APPLICABLE LAW FOR THE BENEFIT OF 

THE INDEMNITEES.  In the event that applicable law affects the validity 

or  enforceability  of  this Article XIII,  that  applicable  law will  operate  to 

amend  this  Article XIII  to  the minimum  extent  necessary  to  bring  the 
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provisions  of  this  Article XIII  into  conformity with  the  applicable  law.  

This Article XIII, as modified, will continue in full force and effect. 

C.  Applies unless and until a  final  judicial decision,  from which  there  is no 

further right to appeal, determined that the Indemnitees are not entitled to 

be indemnified, defended, and held harmless under this Master Lease. 

13.4  Defense of Claim. 

A.  On  receiving  notice,  from whatever  source,  of  the  Indemnified  Claim, 

Tenant shall: 

(1)  Promptly notify Landlord of the assertion, filing, or service of any 

Indemnified Claim of which Tenant becomes aware; and 

(2)  Immediately  take all appropriate actions necessary  to protect and 

defend the Indemnitees regarding the Indemnified Claim. 

B.  Tenant shall cause the counsel selected by the Indemnitees to defend the 

Indemnitees with  respect  to  the  Indemnified Claim at Tenant’s  sole  cost 

and expense, and  to acknowledge  receipt of,  to accept, and  to  represent 

Indemnitees’ interest regarding the Indemnified Claim in accordance with 

“Wal‐Mart’s Indemnity Counsel Guidelines.” 

C.  If,  in  its  sole  discretion,  the  Indemnitees  determine  that  a  conflict  of 

interest exists between  the  Indemnitees and  the  indemnifying counsel or 

that  the  indemnifying  counsel  is  not  pursuing  a  defense  for  the 

Indemnitees that is in the Indemnitees’ best interests, the Indemnitees may 

request Tenant replace the indemnifying counsel. 

(1)  Tenant  shall not unreasonably withhold  its consent  to  replace  the 

indemnifying  counsel  and will  replace  the  indemnifying  counsel 

timely or cause the indemnifying counsel to be replaced timely. 

(2)  If  Tenant  unreasonably  withholds  consent  or  the  indemnifying 

counsel is not timely replaced after the Indemnitees requested, the 

Indemnitees may  replace  the  indemnifying  counsel,  and  Tenant 

will  reimburse  the  Indemnitees  any  costs  incurred  by  the 

Indemnitees in replacing the counsel. 

13.5  Waiver.    Tenant  waives  any  right,  at  law  or  in  equity,  to  indemnity  or 

contribution from the Indemnitees. 
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13.6  Non‐Liability of Landlord and Tenant. 

A.  Landlord will not be liable to Tenant or Sublessee, or any agent, employee, 

representative, or customer of Tenant or Sublessee, and Tenant will not be 

liable  to  Landlord,  for  any  Claim  relating  to  the  negligence  or willful 

misconduct of any of Landlord’s  customers,  invitees, or other  lessees or 

sublessees  or  any  customers  or  invitees  of Landlord’s  other  lessees  and 

sublessees. 

B.  Except to the extent that any of the following result from Landlord’s gross 

negligence or willful misconduct, Landlord will not be liable to Tenant for 

any Claim relating to the condition of the Store, the Common Areas, or the 

Leased Premises in connection with disrepair or defect in any: 

(1)  Structural element of the Leased Premises; 

(2)  Trade  Fixtures,  Improvements,  wiring,  or  any  of  Tenant’s 

installations; 

(3)  Backup of drains constructed or installed by Tenant; or 

(4)  Gas, water,  steam,  electricity,  grease,  or  oil,  leaking,  escaping,  or 

flowing, from any equipment, pipes, drains, wiring, Trade Fixtures, 

or Improvements installed or maintained by Tenant.  

13.7  Breach of Article XIII.  Any failure by Tenant to comply with this Article XIII is a 

material  breach  of  this  Master  Lease,  which  does  not  relieve  Tenant  of  its 

obligations under this Article XIII. 

ARTICLE XIV 

INSURANCE 

14.1  Insurance  Required.    Tenant  shall  procure  and  maintain,  at  Tenant’s  own 

expense,  the  insurance  policies  described  in  the  attached  Appendix  2.    All 

insurance  policies  required  by  this Master  Lease  must  be  obtained  from  an 

insurance company with a  rating of A+ or better and a  financial Size Category 

rating of VII or better as  rated  in  the A.M. Best Key Rating Guide  for Property 

and Casualty Insurance Companies (“Insurer”), unless self‐insured as discussed 

in Section 14.3 below. 
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14.2  Requirements. 

A.  Tenant and  its Sublessees bear  the  responsibility of  insuring  for  fire and 

all  risks,  including  risk  of  flood,  earthquake,  and  terrorism,  associated 

with  the merchandise, Trade Fixtures,  and  Improvements  related  to  the 

operation of  the Leased Premises.   At no  time  is Landlord  liable  for any 

Damage  or  Injury  to  Tenant’s  business  property,  Improvements, 

betterments, or Trade Fixtures or other property of Tenant within any of 

the Leased Premises due to fire or any other risk covered under a Causes 

of Loss –  Special Form  Insurance Policy or due  to  flood,  earthquake, or 

terrorism. 

B.  Tenant  shall  submit  to  Landlord  a  Certificate  of  Insurance  for  each 

insurance  policy  required  under  this  Article XIV  and  the  attached 

Appendix  2  naming  “Wal‐Mart  Stores,  Inc.,  Attn:  Asset  Management, 

2001 S.E. 10th Street, Bentonville, AR 72716‐5525” as the Certificate Holder.  

Additionally, each Certificate of Insurance must: 

(1)  Be submitted to Landlord at the address provided in the preceding 

sentence; 

(2)  Show the name and address of the Insurer; 

(3)  Show  the  policy  number  and  date(s)  of  coverage  for  each  policy 

procured  by  Tenant  in  satisfaction  of  its  obligations  under  this 

Master Lease; 

(4)  Include the name, address, telephone number, and signature of the 

authorized person providing the Certificate of Insurance; 

(5)  Verify  the  insurance  coverage  required  in  this  Article XIV  and 

Appendix 2; 

(6)  Where  permitted  by  law,  list  as  Additional  Insureds  Wal‐Mart 

Stores,  Inc.,  its  Subsidiaries  and  its  Affiliates,  and  the  directors, 

officers, shareholders, employees, agents, and representatives, and 

the  respective  successors  and  assigns of  each,  and  any party  that 

Landlord  has  a  contractual  obligation  to  indemnify  in  relation  to 

Tenant’s use of the applicable Leased Premises; 

(7)  Verify  that  Insurer waives  subrogation  in  favor  of  Landlord  and 

Landlord’s affiliates and subsidiaries; 
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(8)  Verify  the  insurance  policies  are  primary,  non‐contributory,  and 

not in excess of any insurance the Additional Insured has available 

to it; and 

(9)  Where permitted by law, provide coverage for punitive damages. 

14.3  Self‐Insured. 

A.  Landlord may  accept  self‐insurance  in  lieu  of  the  insurance policies  set 

forth in this Article XIV and the attached Appendix 2 if Tenant provides to 

Landlord: 

(1)  A  copy  of  the Certificate  of Authority  to  Self‐Insure  its Worker’s 

Compensation  obligations  issued  by  the  state(s)  in  which  the 

Leased Premises will be located and a copy of the state‐issued letter 

approving self‐insurance for automobile liability, if required under 

this Master Lease; 

(2)  Proof that Tenant’s net worth is at least ten (10) times the amount of 

Commercial  General  Liability  insurance  required  by  this Master 

Lease; and 

(3)  A  copy  of  Tenant’s  most  recently  audited  annual  financial 

statements,  with  no  negative  notes,  or  the  most  recent  Dun & 

Bradstreet report. 

B.  If Landlord accepts self‐insurance in lieu of the insurance policies set forth 

in this Article XIV and the attached Appendix 2, Tenant hereby agrees to 

the  obligations  of  any  endorsement  or Certificate  of  Insurance  required 

under Section 14.2 above and  that may be required under any appendix, 

amendment,  or  attachment  hereto.    Such  obligations  become  Tenant’s 

obligations under this Master Lease. 

14.4   Mutual Waiver of Subrogation.   Landlord and Tenant each hereby  release  the 

other  from  all  liability  or  responsibility  to  the  other  or  to  any  other  party 

claiming through or under them by way of subrogation or otherwise or for any 

loss or damage to property caused by casualty that is customarily insured under 

a  Causes  of  Loss –  Special  Form  insurance  policy  or  that  is  due  to  flood, 

earthquake, or terrorism.  This mutual waiver applies only to Damage or Injury 

to  Tenant’s  business  property,  Improvements,  betterments,  or  Trade  Fixtures 

within  any  of  the  Leased  Premises  occurring  during  the  time when  Tenant’s 

business property,  Improvements, betterments, or Trade Fixtures within any of 
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the  Leased  Premises  are  covered  under  a  Causes  of  Loss –  Special  Form 

insurance policy or are due to flood, earthquake, or terrorism for which Tenant 

has insurance coverage. 

14.5  Breach.    Failure  to  procure  and  maintain  the  insurance  required  under  this 

Article XIV  and  the  attached Appendix  2  constitutes  a material  breach  of  this 

Master  Lease.    Tenant  shall  indemnify,  defend,  and  hold  harmless  the 

Indemnitee against  Indemnified Claim  that  the  required  insurance would have 

covered but for Tenant’s breach. 

14.6  Insurance Obligation is in Addition to Other Obligations.  Tenant’s obligations 

under this Article XIV and the attached Appendix‐2 are in addition to, not in lieu 

of, Tenant’s other obligations,  including Tenant’s obligations under Article XIII 

(Indemnity and Liability), to Landlord under this Master Lease. 

ARTICLE XV 

CONFIDENTIALITY 

15.1  The  terms  and  provisions  of  this  Master  Lease  affect  present  and  future 

negotiations  Landlord  or  Tenant  may  have  with  another  party.    As  such, 

Landlord and Tenant, and the agents, employees, representatives, and Sublessee 

of each, shall each keep the same confidential, disclosing only such information 

as  is  required by  law or by mutual, written agreement between Landlord  and 

Tenant. 

15.2  Neither Landlord nor Tenant shall disclose any  information  that  the other may 

mark as confidential or proprietary including, but not limited to, lists of available 

rental  space  and  marketing  plans,  schedules,  sales  figures,  sales  projections, 

financial statements or other financial information that Landlord or Tenant may 

make available or known to the other party, disclosing only such information as 

is  required  by  law  or  by  mutual,  written  agreement  between  Landlord  and 

Tenant. 

15.3  Failure to comply with this Article XV is a material breach of this Master Lease. 

ARTICLE XVI 

COVENANT OF QUIET ENJOYMENT 

16.1  Landlord  covenants  that  Tenant  peaceably  and  quietly may  enjoy  the  Leased 

Premises  in accordance with, and subject to, the terms of this Master Lease and 

without any interruption or disturbance from Landlord, provided Tenant: 
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A.  Pays Rent and all other charges provided for in this Master Lease and any 

appendix, amendment, or attachment hereto, 

B.  Performs all of its obligations provided for under this Master Lease, and 

C.  Observes all of the other provisions of this Master Lease. 

ARTICLE XVII 

DEFAULT, TERMINATION, SURRENDER, TENANT’S LIABILITY, 

RIGHT OF REENTRY, TENANT’S WAIVERS, LANDLORD’S RIGHT TO 

PERFORM, CUMULATIVE RIGHTS 

 

17.1  Default.  Each of the following events constitutes a Default of this Master Lease: 

A.  Tenant files for Insolvency or  is adjudicated Insolvent.   For the purposes 

of  this Master Lease, “Insolvency” means any petition  filed by Tenant  in 

bankruptcy,  for  reorganization or  arrangement, or  for  appointment of  a 

receiver  or  trustee;  Tenant  acquiescing  to  a  petition  for  bankruptcy, 

reorganization, arrangement, or  the appointment of a  receiver or  trustee 

by a creditor; or any assignment by Tenant for the benefit of a creditor. 

B.  A petition for Insolvency is filed against Tenant, to which Tenant does not 

acquiesce,  and  that,  within  sixty  (60)  days  following  the  filing,  is  not 

dismissed, discontinued, or vacated. 

C.  Tenant’s  interest  in  this Master Lease,  in  its entirety or as  to a particular 

Leased  Premises  is  assigned  by  operation  of  law,  except  to  the  extent 

permitted  under  Article  X  (Transfer  of  Interest,  Subordination  and 

Attornment) hereof. 

D.  Tenant fails to pay any installment of Rent or any other charge, to which 

Tenant  is obligated by  this Master Lease  to pay when due and payable, 

and the failure to pay continues for more than ten (10) days after the date 

due and  such  failure occurs more  than  two  (2)  times  in any  twelve  (12) 

month period. 

E.  Tenant  breaches  any material  obligation  or  covenant  under  this Master 

Lease. 

F.  Tenant  breaches  any  non‐material  obligation  or  covenant  under  this 

Master Lease more  than  two  (2)  times  in any  twelve  (12) month period, 
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and  each breach  remains uncured  thirty  (30) days  after Tenant  receives 

written or verbal notice of the breach from Landlord. 

G.  After  the Rent Commencement Date, Tenant  fails  to open  the applicable 

Leased  Premises  according  to  the  Hours  of  Operation  designated  in 

Attachment A more  than  two  (2)  times  in any  twelve  (12) month period 

without Landlord’s prior, written approval or as otherwise allowed under 

this Master Lease. 

17.2  Termination  for  Default.    Landlord may  terminate  this Master  Lease,  in  its 

entirety  or  as  to  a particular Leased Premises, without  any  liability,  if Tenant 

Defaults,  as  defined  in  Section 17.1  above,  or  elsewhere  in  this Master  Lease, 

upon ten (10) days prior written notice to Tenant.  However, Landlord may wait 

to  terminate  this  Master  Lease,  in  its  entirety  or  as  to  a  particular  Leased 

Premises, until after it re‐lets the Leased Premises in accordance with this Article, 

and  in such event Tenant shall pay Landlord all sums due Landlord under this 

Master Lease up through the date of such termination. 

17.3  Condition Upon Surrender at Termination or Expiration.  See Attachment A for 

each applicable Leased Premises. 

17.4  Landlord’s Right of Reentry.  If Tenant fails to surrender the applicable Leased 

Premises  in  accordance with  this Article,  Landlord,  its  agents,  employees,  or 

representatives, without prejudice to any right or remedy available to Landlord 

under this Master Lease, at law, or in equity and subject to applicable law, may: 

A.  Re‐enter  and  repossess  the  applicable  Leased  Premises  and  do  one  or 

more of the following: 

(1)  Dispose  of  any  property,  Trade  Fixtures,  or  Improvements 

remaining therein. 

(2)  Re‐let  the  Leased  Premises,  and  if  Landlord  re‐lets  the  Leased 

Premises  for Rent  and  other  charges  equal  to or greater  than  the 

Rent  and  other  charges  for which  Tenant  remains  liable,  Tenant 

will be released from further liability under this Master Lease. 

(3)  Use all or a portion of  the Leased Premises,  in which case  the  fair 

market value of  the applicable Leased Premises, or  the portion of 

that  Leased  Premises  used, will  be  used  in  calculating  Tenant’s 

liability described  in  Section 17.5 below.    If  the  fair market value 

equals  or  is  greater  than  the  Rent  and  other  charges  for which 
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Tenant remains liable, Tenant will be released from further liability 

under this Master Lease. 

(4)  Demand  full  and  final  settlement,  whereupon  Tenant  shall  pay 

Landlord the present value of the total of all future Rent that would 

come due under  this Master Lease but  for  the  termination of  this 

Master Lease, plus other charges that may apply under this Master 

Lease, less the fair market value of the particular Leased Premises.  

Present value will be calculated at eight percent (8%). 

B.  Continue this Master Lease in full force and continue to look to Tenant to 

perform  all Tenants’  obligations under  this Master Lease,  but Landlord 

may pursue Tenant for damages incurred or equitable relief or both. 

17.5  Survival  of Tenant’s Liability.   Upon  termination  of  this Master Lease,  in  its 

entirety or as to a particular Leased Premises and without prejudice to any right 

or remedy available to Landlord under this Master Lease, at law, or in equity and 

subject to applicable law, Tenant shall remain liable for  

A.  Unpaid Rent and other charges; 

B.  Damages for its failure to perform other obligations; 

C.  Expenses Landlord incurs in the course of evicting Tenant and re‐entering 

the Leased Premises, including reasonable attorneys fees and court costs; 

and 

D.  Unless  Tenant  surrenders  the  Leased  Premises  in  accordance with  this 

Article, any cost incurred by Landlord in returning the Leased Premises to 

the same condition in which Tenant received the Leased Premises on the 

Delivery Date,  less  any  revenue  received  by  Landlord  by  re‐letting  the 

Leased Premises,  less any claim Landlord successfully makes against  the 

Security  required  pursuant  to  Article  IV  (Rent,  Security  &  Taxes) 

Section 4.8 above. 

17.6  Tenant’s Waivers.   Landlord and Tenant waive any right  to  trial by  jury on all 

issues  in all  litigation between Landlord and Tenant arising  from or relating  to 

this Master Lease, and Tenant, additionally, waives any: 

A.  Right to withhold or reduce Tenant’s required payments of Rent and other 

charges for which Tenant is obligated under this Master Lease; 
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B.  Statutory requirements of prior, written notice before filing for eviction or 

for any damages suit for non‐payment of Rent; 

C.  Claim  for damages against Landlord  resulting  from Landlord’s  re‐entry, 

except  for  damages  arising  from  Landlord’s  gross  negligence  or willful 

misconduct; 

D.  Rights  to bring any counterclaim, proceeding, or other cause of action  in 

relation to dispossession, other than compulsory counterclaims; and 

E.  To  the  extent  legally permissible,  for  itself  and  all persons  claiming by, 

through, or under it, any right of redemption or for the restoration of the 

operation  of  this Master Lease under  any present  or  future  law  in  case 

Tenant  is  dispossessed  for  any  cause  or  in  case  Landlord  obtains 

possession of the Leased Premises as herein provided. 

17.7  Landlord’s Right to Perform for Account of Tenant. 

A.  If  Tenant  Defaults  under  this  Master  Lease,  Landlord  may  cure  the 

Default at any  time  for  the account of and at  the expense of Tenant, and 

Tenant will  reimburse  Landlord  for  any  amount,  including  reasonable 

attorneys fees and interest, expended in connection therewith. 

B.  If  either party  seeks  enforcement  of  this Master Lease  by  litigation  and 

prevails, the non‐prevailing party will reimburse the prevailing party for 

its  reasonable  attorneys’  fees  and disbursements  reasonably  incurred  in 

connection with the litigation. 

C.  In addition  to all other obligations under  this Master Lease, Tenant shall 

pay  interest  to  Landlord,  at  the maximum  lawful  rate,  on  the  amount 

specified  in  Sections 17.7.A  and  17.7.B  above,  from  the  date  Landlord 

incurs the expense until the day reimbursed. 

17.8  Cumulative Rights. 

A.  Landlord’s and Tenant’s rights and remedies set forth in this Master Lease 

are cumulative and  in addition  to any other  right and  remedy now and 

hereafter available to Landlord or Tenant by this Master Lease, at  law or 

in equity.  Either party may exercise its rights and remedies at any time, in 

any order, to any extent, or as often as such party deems advisable. 

B.  A single or partial exercise of a right or remedy will not preclude a further 

exercise of that or another right or remedy. 
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C.  No action, inaction, delay, or omission by either party in exercising a right 

or  remedy  exhausts  or  impairs  the  same  or  constitutes  a waiver  of,  or 

acquiescence to, a breach of this Master Lease or Default. 

D.  If  either  party waives  a  breach  of  this Master  Lease  or  a Default,  that 

waiver does not extend to or affect any other breach of this Master Lease 

or any other Default, nor will  it  impair any right or remedy with respect 

thereto. 

E.  Acceptance  by  Landlord  of  Rent  after  Landlord  notifies  Tenant  of 

termination does not waive Landlord’s  right  to  terminate or pursue any 

other right and remedy available to Landlord under this Master Lease, at 

law, or in equity. 

17.9  Landlord’s Default. 

A.  Landlord’s  failure  to  perform  any  of  its  obligations  under  this Master 

Lease may constitute a default of this Master Lease, in its entirety or as to 

the particular Leased Premises affected by Landlord’s failure to perform, 

if Tenant notifies Landlord,  in writing, of Landlord’s  failure  to perform, 

and Landlord fails to cure the failure to perform within at least thirty (30) 

days after Landlord receives Tenant’s notice, or such longer period of time 

as may reasonably be necessary to cure the type of alleged breach under 

the circumstances, provided that Landlord commences to cure within the 

initial thirty (30) day period and thereafter diligently pursues completion 

of  such  cure.    Notice  required  under  this  Section  must  include  a 

description of the particular facts and circumstances alleged giving rise to 

the alleged breach and the date of commencement of the alleged breach. 

B.  If Landlord defaults on this Master Lease, Tenant, in addition to any other 

rights or remedies to which it is entitled at law or in equity, may: 

(1)  Treat this Master Lease as still in full force and effect continuing to 

look to Landlord to perform its obligations under this Master Lease 

but seek damages or equitable relief, or both; or 

(2)  Terminate  this Master Lease,  in  its entirety or as  to  the applicable 

Leased Premises, with  thirty  (30) days’ written  notice  stating  the 

date on which Tenant will vacate  the Leased Premises.    If Tenant 

fails  to  timely  vacate  the  Leased  Premises,  Tenant’s  notice  of 

termination will be deemed void; the Master Lease, in its entirety or 

as to the applicable Leased Premises, will continue in full force and 
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effect  and  Landlord  will  be  deemed  to  have  cured  any  alleged 

breach. 

C.  Regardless of which remedy Tenant pursues, LANDLORD’S LIABILITY 

FOR  DEFAULT  UNDER  THIS  MASTER  LEASE,  AT  LAW  OR  IN 

EQUITY, WILL  NOT  EXCEED  AN  AMOUNT  EQUAL  TO  ONE  (1) 

YEAR’S RENT PAID BY TENANT FOR THE LOCATION  IN WHICH 

LANDLORD WAS FOUND IN DEFAULT. 

17.10  Force Majeure.  If a force majeure occurs, the time that the force majeure delays 

performance  by  either  Landlord  or  Tenant  will  be  excluded  from  the 

computation  of  time  within  which  Landlord,  Tenant,  or  both, must  perform 

under this Master Lease.  For purposes of this Master Lease, a force majeure is a 

strike, riot, act of God, shortage of material, war, governmental law, regulation, 

or  restriction,  or  any  other  cause  of  any  kind  that  is  beyond  the  reasonable 

control of the party owing performance. 

ARTICLE XVIII 

HOLDING OVER & ESTOPPEL CERTIFICATES 

18.1  Holding Over.  If Tenant remains in possession of the Leased Premises after the 

expiration  of  the  Lease  Term without  a  new  Attachment  A  or Master  Lease 

executed by both Landlord and Tenant, Tenant will be a “Holdover Tenant.”  As 

a  Holdover  Tenant,  Tenant  will  occupy  the  Leased  Premises  on  a 

month‐to‐month  basis with  a monthly  rental  rate  equal  to  the Rent  and  other 

charges  applicable  at  the  time  of  the  expiration  of  the Master Lease plus  fifty 

percent (50%) of the sum of such amounts.  Further, Tenant will be subject to all 

conditions, provisions, and obligations of this Master Lease as far as the same are 

applicable to a month‐to‐month tenancy. 

18.2  Estoppel Certificates.   Tenant, within  ten  (10) days of Landlord’s request, shall 

deliver  to  Landlord  an  executed,  written  statement  addressed  to  the  party 

designated  in Landlord’s request and  identifying Tenant and  this Master Lease 

and  certifying  and  confirming,  in  addition  to  any  information  or  confirmation 

Landlord may reasonably require, the following: 

A.  That this Master Lease is either unmodified since its execution and in full 

force and effect, or modified since  its execution but still  in  full  force and 

effect as modified; 

B.  That Landlord either  is not  in default of any of  its obligations under this 

Master Lease or is in default, specifying the default; 
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C.  Tenant’s  obligations  and  restrictions  concerning  subordination  and 

attornment; and 

D.  The Lease Term, Rent Commencement Date, and Expiration Date as to the 

Leased Premises for which the estoppel certificate applies. 

18.3  Agent‐in‐Fact.    Tenant’s  failure  to  provide  an  estoppel  certificate  materially 

complying with  Section 18.2  above  is  a material  breach  of  this Master  Lease 

through which,  in  addition  to  any  other  right  or  remedy  Landlord may  have 

under  this Master  Lease,  at  law,  or  in  equity,  Landlord  is  hereby  irrevocably 

appointed and authorized as the agent and attorney‐in‐fact of Tenant to execute 

and deliver any such written statement on Tenant’s behalf if Tenant fails to do 

so within seven (7) days after receiving a written request from Landlord. 

ARTICLE XIX 

INTERPRETATION, NOTICES & MISCELLANEOUS 

19.1  Severability.    If a court of proper  jurisdiction determines  that any provision of 

this  Master  Lease,  or  any  application  of  the  provision,  is  invalid  or 

unenforceable,  the  remainder  of  this Master  Lease,  or  the  applications  of  the 

provision  that  are  not  invalid  or  unenforceable, will  remain  in  full  force  and 

effect to the fullest extent permitted by law. 

19.2  Captions.  The captions and headings used throughout this Master Lease are for 

convenience of reference only and do not affect the interpretation of this Master 

Lease. 

19.3  Merger.    This  Master  Lease,  together  with  any  Attachment A,  exhibit, 

addendum,  amendment,  or  any  other document  attached  to  and  incorporated 

into  this Master Lease,  constitutes  the entire agreement between Landlord and 

Tenant,  a  complete  allocation  of  risks  between  them,  and  a  complete  and 

exclusive  statement  of  the  terms  and  conditions  of  this Master  Lease.    This 

Master  Lease  is  merged  into  by  and  supersedes  all  prior  written  or  oral 

agreements,  leases,  licenses, negotiations, dealings, and understandings, unless 

specifically  provided  otherwise  in  Appendix  1.    Except  for  changes  to  the 

Delivery Window and Delivery Date designated in the applicable Attachment A, 

no  amendment  or  other  modification  of  this  Master  Lease  will  be  valid  or 

binding on either Landlord or Tenant unless it is reduced to writing and signed 

by both Landlord and Tenant. 

19.4  Survival.  The following provisions of this Master Lease survive the termination, 

for whatever reason, of this Master Lease: Article XIII (Indemnity and Liability), 
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Article XIV  (Insurance),  Article XV  (Confidentiality),  Article XVII  (Default, 

Termination,  Surrender  &  Tenant’s  Liability),  Article  II  (Construction  and 

Acceptance of  the Leased Premises) Section 2.4, Article XVIII  (Holding Over & 

Estoppels Certificate) Section 18.1, and Appendix 2. 

19.5  Third Party Beneficiaries.   Nothing  in  this Master Lease confers, or  intends  to 

confer, any  rights upon any person or  entity not a party  to  this Master Lease, 

except  for  the  Indemnitees  identified  in Article XIII  (Indemnity  and  Liability) 

Section 13.1.B above. 

19.6  Benefit & Binding Effect.   The  terms, provisions,  and  covenants  contained  in 

this Master Lease apply to, inure to the benefit of, and are binding on Landlord 

and Tenant and their respective heirs, successors, and assignees. 

19.7  Fiduciary  Relationship.    This  Master  Lease  does  not  create  a  fiduciary 

relationship between Landlord and Tenant.   Any expenditures,  investments, or 

commitments either party makes in reliance on any present or future business or 

lease with  the  other  party  is  done  at  such  party’s  own  risk  and without  any 

obligation whatsoever from the other party. 

19.8  No Obligation.    Landlord  has  no  obligation  to  offer,  nor  does  the  course  of 

performance under this Master Lease create any obligation on Landlord to offer, 

any number of  locations  for  lease  to Tenant.   Any  locations offered  for  lease  to 

Tenant  in  accordance  with  this  Master  Lease  are  in  the  sole  and  absolute 

discretion  of Landlord.   Landlord,  in  its  sole discretion  and  at  any  time, may 

cease  offering  locations  to Tenant,  and  this Master Lease will  continue  in  full 

force  and  effect  solely with  regard  to  those  Leased  Premises  for which  both 

Landlord  and  Tenant  have  signed  an  Attachment A.    Landlord  may  lease 

locations that Landlord might otherwise offer to Tenant under this Master Lease 

to  any  party  that  Landlord  chooses  including,  without  limitation,  Tenant’s 

competitors.    Tenant  recognizes  and  agrees  that  this Master  Lease  creates  no 

exclusive rights in Tenant’s favor. 

19.9  Independent  Contractors.   Nothing  contained  in  this Master  Lease  creates  a 

partnership, joint venture, principal/agent relationship, or any other relationship 

other than that of landlord/tenant between Landlord and Tenant. 

19.10  Notice.    Any  notice  required  by  this  Master  Lease  must  be  in  writing  and 

delivered either by hand; by commercial courier; or by placing notice in the U.S. 

mail,  certified  mail,  return  receipt  requested,  properly  addressed  and  with 

sufficient postage. 
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A.  Notice is deemed received on: 

(1)  Delivery if by hand; 

(2)  One (1) business day (Monday through Friday) after deposit with a 

commercial courier, provided deposit is done timely so as to effect 

next business day delivery, if by commercial courier; or 

(3)   Three  (3)  business  days  after  placing  the  notice  in  the U.S. mail, 

properly addressed and with  sufficient postage  for  certified mail, 

return receipt requested. 

B.  Notice  intended  for  Tenant  must  be  sent  to  the  address  provided  in 

Appendix 1. 

C.  Notice intended for Landlord must be sent to: Wal‐Mart Stores, Inc., Asset 

Management, 2001 SE 10th Street, Bentonville, AR 72716‐5525, with a copy 

to: Wal‐Mart Stores,  Inc., Wal‐Mart Stores Division – Legal, Office of  the 

General  Counsel,  702 SW  8th Street,  Bentonville,  AR  72716‐0185.    Any 

notices required pursuant to Article VIII (Compliance with Law & Other 

Requirements),  Section  8.2.F must  be  sent  to  the  addresses  provided  in 

that Section. 

19.11  Governing Law.  This Master Lease, and any property or tort disputes between 

Landlord  and  Tenant, will  be  construed  and  enforced  in  accordance with  the 

laws  of  the  State  of Arkansas, without  regard  to  the  internal  law  of Arkansas 

regarding conflicts of law.  Neither Landlord nor Tenant may raise in connection 

therewith,  and  hereby waive,  any  defenses  based  on  venue,  inconvenience  of 

forum,  or  lack  of  personal  jurisdiction,  in  any  action  or  suit  brought  in 

accordance with the foregoing. 

19.12  Jurisdiction and Venue.   For any suit, action, or  legal proceeding, arising  from 

this Master Lease or  from any property or  tort dispute between Landlord and 

Tenant, Landlord  and Tenant  consent  and  submit  to  the  exclusive  jurisdiction 

and venue of the state courts of Arkansas situated in Benton County, Arkansas or 

the  federal  courts  situated  in  the Western District of Arkansas.   Landlord and 

Tenant  acknowledge  that  they  have  read  and  understand  this  clause  and 

willingly agree to its terms. 

19.13  Attorney’s  Fees.   Except  as  otherwise provided  in  this Master Lease,  if  either 

party commences an action  in a court of  law against  the other party  to enforce 

the terms of this Master Lease, to declare rights under this Master Lease, or for 

any  other  reason  related  to  this  Master  Lease,  each  party  will  pay  its  own 

attorney’s fees and costs incurred as a result of that action. 
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19.14  Broker’s  Fees.    Tenant  represents  and  warrants  that  it  has  not  consulted  or 

negotiated with any broker or finder with regard to the Leased Premises.  Tenant 

covenants and agrees to indemnify and hold harmless Landlord from any claims 

for  fees  or  commissions  from  anyone  with  whom  Tenant  has  consulted  or 

negotiated with regard to the Leased Premises. 

19.15  Counterparts.   This Agreement may be executed  in multiple counterparts, each 

of which shall be deemed an original, but all of which, together, shall constitute 

one and the same instrument.  This Agreement may be executed by one or more 

parties using an electronic signature, which the parties agree shall be binding for 

all purposes and shall constitute an original signature. 

[Signatures on following page] 

   



WML:JS:rml:0

IN WITN
forth belo

 
  
 
  
  

 

060412:DM5#614717

NESS WHE
ow. 

 

 
 

73:APPROVED FOR

EREOF, the

  

  
  

RM:  MLA

e parties hav

A (Branded Foods)  

ve executed 

  
Landlord: 

WAL-MAR

WAL-MAR
  
WAL-MAR

 
WAL-MAR

WAL-MAR
 

WAL-MAR
 

SAM’S WE
 
SAM’S EAS

 
 

this Agreem

RT STORES,

RT STORES 

RT STORES 

RT LOUISIA

RT STORES 

RT PUERTO 

ST, INC. 

ST, INC. 

ment as of th

, INC. 

EAST, LP 

TEXAS, LL

ANA, LLC 

ARKANSAS

 RICO, INC

Page 6

he date(s) fir

C 

S, LLC 

. 

 

60 of 61 

rst set 



WML:JS:rml:0

 

060412:DM5#61471773:APPROVED FORRM:  MLAA (Branded Foods)  Page 661 of 61 

 



    Tenant: 
City, State, Store #: 
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APPENDIX-1 
 

Basic Lease Terms 
 

The following terms and conditions supplement the terms and conditions set forth in the Master Lease, to 
which this Appendix-1 attaches and into which this Appendix-1 incorporates.  All capitalized terms used in 
this Appendix-1 shall have the meanings set forth in the Master Lease unless otherwise specifically stated 
in this Appendix-1. 
 
1. Permitted Use of the Leased Premises: 

 
a. During the Lease Term of the applicable Leased Premises, Tenant shall use the applicable Leased 

Premises solely for the purpose of operating a Fast Food restaurant specializing in  hand crafted 
smoothies shakes and tea beverages and Asian fusion take and eat food items.  As used herein, 
“Fast Food” means prepared food and beverages ordered and served over the counter and in 
disposable containers in a speedy manner convenient to Tenant’s customers.  Tenant shall operate 
in a diligent and businesslike manner in conformity with Tenant’s standards and policies.  
Consistent with these standards, Tenant and its sublessees may sell any food and beverage items 
from time to time designated by Tenant as a nationally approved menu or test item for restaurants 
operated by Tenant or its sublessees under Tenant’s trade name in the United States and may sell 
any other food and beverage items only with the Landlord’s prior written approval.  As of the date 
hereof, Landlord has approved (in addition to Tenant’s nationally approved and test items) the 
food items designated on Exhibit 1, which is attached hereto and made a part hereof by this 
reference.  Tenant may not sell any merchandise which has not previously been approved by 
Landlord, in its sole discretion.  However, if Tenant determines that it wishes to sell merchandise 
which is being sold by other restaurants operated by Tenant or its sublessees under Tenant’s trade 
name as part of a nationwide or market-wide promotional program, Landlord shall be deemed to 
have approved sales by Tenant of such merchandise if Landlord fails to respond to Tenant’s 
request for approval of such merchandise within 90 days after Landlord’s receipt of written notice 
from Tenant of its desire to sell such merchandise. 

 
b. During the Lease Term of the applicable Leased Premises, Tenant shall not: 

 
(1) Provide full table service in the Leased Premises except as reasonable accommodation under 

the ADA; 
 

(2) Offer or sell, store, display, or distribute alcoholic beverages from or in the Leased Premises; 
 

(3) Sell an item not permitted under Paragraph 1.a. above or listed on Exhibit 1, or which is not 
reasonably aligned with the core menu, unless the new item is part of a nationwide or market-
wide promotion Tenant is conducting for a limited duration, so long as the new item does not 
become a dominant menu item changing the emphasis of the menu in Exhibit 1, and so long 
as any such new item doe not violate the exclusive right granted by Landlord to any other 
tenant; or 

 
(4) Operate or permit the operation of vending machines in the Leased Premises. 

 
 
2. Leased Premises Specifications: 

 
a. Tenant may submit change orders up to one hundred eighty (180) days prior to the applicable 

Delivery Date. 
 

(1) Landlord will use reasonable efforts to comply with change orders received by Landlord more 
than one hundred eighty (180) days prior to the applicable Delivery Date.  Landlord, in its 
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sole discretion, may comply with any change orders Landlord receives from Tenant that is 
one hundred eighty (180) days or less in advance of the applicable Delivery Date. 

 
(2) Tenant, upon execution of the applicable Attachment A, will identify to Landlord the name, 

title, and contact information of the individual Tenant authorizes to effect change orders for 
the applicable Leased Premises.  Tenant may not modify this designation without written 
notice to Landlord at least ten (10) days prior to the date on which Tenant desires the change 
to be effective. 

 
(3) Tenant shall pay any cost and expense resulting from Tenant’s change order(s) including but 

not limited to, construction costs, architectural fees, engineering fees, and legal fees. 
 

b. In addition to its obligations under the Master Lease, Landlord shall clean and maintain the grease 
interceptor and pressure wash any respective lines to the grease interceptor in partial consideration 
of the Common Area Maintenance fee to be paid by Tenant as described in the applicable 
Attachment A. 

 
c. In addition to its obligations under the Master Lease, Tenant shall clean and maintain the floors of 

the Leased Premises. 
 

d. Tenant’s obligations under this Section 2 are in addition to, and not in lieu of, Tenant’s obligations 
to prepare the Leased Premises in accordance with Article II of the Master Lease. 

 
e. Landlord shall deliver the Lease Premises in accordance with the Master Lease. 

 
3. Trade Name(s): Tapioca Express 

 

4. Address of Tenant:  All notices required to be sent to Tenant under the Master Lease, or any 
Appendix, Attachment, Amendment, Exhibit, or other document attached to and incorporated into the 
Master Lease, must be sent to: 

 

  

   
 
  

 

 
  

 

 

 

   

5. Advisements:  Notwithstanding anything in the Master Lease to the contrary, Landlord shall not be 
liable to Tenant for any loss of business or loss of inventory resulting from any interruption whatsoever 
to the public utilities Landlord provides to the applicable Leased Premises pursuant to the Master 
Lease, provided such interruption was beyond Landlord’s control. 

6. Representations and Warranties:  Tenant represents and warrants that the foundation of its business 
is the adherence by Tenant, and any franchisee, agent, employee, or sublessee of Tenant, to standards 

Name of Tenant: Tapioca Express Inc. 

Attention: Stephanie Hsueh 

Title: C.F.O. 

Address: 1908 Central Ave. 

South El Monte, CA 91733 

Telephone Number: 626-453-0777 

Facsimile Number: 626-453-0778 

Email Address: stephanieh@tapiocaexpress.com 
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and policies established by Tenant to provide uniformed operation of its business. Tenant covenants 
that the Leased Premises will be diligently operated in a businesslike manner in accordance with the 
Master Lease and in conformity with the standards and policies referenced in the preceding sentence. 

7. Tenant’s Disclosures and Reports:   

a. Tenant shall provide Landlord, on a monthly basis submitted with Tenant’s Rent, a list of the 
Leased Premises identified by Landlord’s Store number, physical address, and (if Tenant leases 
more than one Leased Premises in a single Store) the specific floor location; the date on which 
each Leased Premises listed opened; whether the Leased Premises is operated by Tenant or by a 
sublessee and, if operated by a sublessee, the name, local and  regional business address and  
phone number of the sublessee; the phone number to each Leased Premises listed; and, if different 
from the Hours of Operation required in Article VI of Attachment A,, the Hours of Operation for 
each Leased Premises listed. 

b. If Tenant is obligated to pay Landlord Percentage Rent, as designated in each applicable 
Attachment A to the Master Lease, Tenant will daily submit to Landlord’s Cash Office, in each 
Store in which Tenant operates out of a Leased Premises, daily sales data for the applicable 
Leased Premises.  By the fifth (5th) calendar day of the following month, Tenant shall submit to 
Landlord a spreadsheet listing sales from the preceding month for each Leased Premises leased 
under the Master Lease.  Sales must be listed according to the applicable Leased Premises and 
broken down by daily sales (if possible).  If Tenant cannot provide a breakdown of daily sales as 
required in the preceding sentence, Tenant will provide a breakdown of weekly sales, and if 
Tenant is unable to provide a breakdown of daily sales and weekly sales, Tenant will provide a 
breakdown of monthly sales.  Upon receipt of this spreadsheet, Landlord will compile the daily 
sales data Tenant submitted over the course of that month and will calculate the aggregate 
Percentage Rent due from Tenant for all Leased Premises leased under the Master Lease. 

c. If Tenant is obligated to pay Landlord Percentage Rent, as designated in each applicable 
Attachment A to the Master Lease, Tenant shall maintain, at its corporate headquarters or principal 
place of business and for at least twenty-four (24) months following the end of Landlord’s fiscal 
year, full and accurate books of account and records from which Gross Sales (as defined in the 
applicable Attachment A) can be determined. Until the end of the twenty-four (24) month period 
in which Tenant is obligated to maintain its books of account and records, Landlord has the right 
to inspect and audit all books and records and other papers and files of Tenant or its sublessees 
relating to Gross Sales.  Any such inspection or audit will be conducted during Tenant’s regular 
business hours, and, at the request of Landlord, Tenant and each sublessee will produce the 
appropriate books and records and other papers and files relating to Gross Sales. 

(1) If any audit conducted in accordance with this paragraph7.c. finds evidence of under-
reporting of Gross Sales by an amount equal to or greater than three and one-half percent 
(3.5%) of the total amount of Gross Sales reported, Tenant shall immediately pay to Landlord 
the amount under-reported, and Tenant shall bear all costs and expenses of the audit.  

(2) Additionally, Tenant shall pay Landlord as Percentage Rent an amount equal to fourteen 
percent (14%) of the total amount of Gross Sales under-reported. 

(3) If any audit conducted in accordance with this Paragraph 7.c. finds evidence of over-reporting 
of Gross Sales by an amount equal to or greater than three and one-half percent (3.5%) of the 
total amount of Gross Sales reported, Landlord shall immediately reimburse to Tenant the 
amount over-reported, but Tenant shall bear all costs and expenses of the audit.   

8. Miscellaneous: 

a. Tenant shall strictly comply with local, state, and national codes and current N.F.P.A. 
requirements, as periodically updated.  Installation of fire extinguishers must be in accordance 
with applicable codes and requirements and must meet Landlord’s insurance underwriter’s 
requirements. 
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b. This Appendix-1 attaches to and incorporates into the Master Lease as part of the entire agreement 
between Landlord and Tenant. 

c. This Appendix-1 may be executed in multiple counterparts, each of which shall be deemed to be 
an original, but all of which, together, shall constitute one and the same instrument.  This 
Agreement may be executed by one or more parties using an electronic signature, which the 
parties agree shall be binding for all purposes and shall constitute an original signature. 
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EXHIBIT 1 
 

Menu and/or Food Items 
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Appendix-2 – Insurance 
 

Tenant shall procure and maintain, in accordance with the Master Lease, the “primary” insurance policies 
described below in accordance with the below conditions. 

1. Worker’s Compensation insurance with statutory limits, or if no statutory limits exist, with minimum 
limits of $500,000 per occurrence, and Employer’s Liability coverage with minimum limits of 
$1,000,000, for each employee for bodily injury by accident and for each employee for bodily injury 
by disease.  Tenant shall cause Insurer to issue an endorsement providing stopgap insurance in 
monopolistic states in which a Leased Premises under this Master Lease may be located. 

2. Commercial General Liability insurance with a $3,000,000 minimum limit per occurrence for each 
Leased Premises leased under the Master Lease or with per location aggregate limits for each Leased 
Premises leased under the Master Lease.  

a. The Commercial General Liability policy required under this Paragraph 2 should contain neither 
exclusion for contractual liability assumed by Tenant in a lease nor any Absolute Pollution 
exclusion, unless these coverages are provided by a separate policy with minimum limits equal to 
the Commercial General Liability policy limits required by this Paragraph 2. 

b. Any policy obtained to satisfy the obligations of this Paragraph 2 must list as Additional Insureds 
the parties described below in Paragraph 5. 

c. Tenant shall submit to Landlord, no later than thirty (30) days after the actual Rent 
Commencement Date, Certificates of Insurance and endorsements evidencing Tenant’s 
compliance with this Paragraph 2. 

3. Business Automobile Liability insurance with minimum combined single limits of $500,000 covering 
liability arising out of the operation of owned, hired, and non-owned vehicles. 

4. Tenant may satisfy the minimum limits required in Paragraphs 1 and 2, above, by procuring and 
maintaining, in accordance with Article XIV of the Master Lease, Umbrella/Excess Liability 
insurance on an umbrella basis, in excess over, and no less broad than the primary liability coverage; 
with the same inception and expiration dates as the primary liability coverage it is in excess of; with 
minimum limits necessary to satisfy the required primary minimum limits; and which “drop down” 
for any exhausted aggregate limits of the primary liability coverage.  Tenant shall cause Insurer to 
issue an endorsement to any policy Tenant procures in satisfaction of its obligations in this paragraph 
providing per location per occurrence limits or per location aggregate limits for each Leased Premises 
leased under this Master Lease and listing as Additional Insured the parties described below in 
Paragraph 5. 

5. Additional Insureds are Wal-Mart Stores, Inc., its Subsidiaries and its Affiliates, and the directors, 
officers, shareholders, employees, agents, and representatives, and the respective successors and 
assigns of each, and any party Landlord has a contractual obligation to indemnify for Claims in 
connection with the Store or the Leased Premises.  
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STATE EFFECTIVE DATES  
 
The following states require that the Franchise Disclosure Document be registered or filed with the 
state, or be exempt from registration:  California, Hawaii, Illinois, Indiana, Maryland, Michigan, 
Minnesota, New York, North Dakota, Rhode Island, South Dakota, Virginia, Washington and 
Wisconsin. 
 
This Franchise Disclosure Document is registered, on file or exempt from registrations in the 
following states having franchise disclosure laws, with the following effective dates: 
      

STATE   EFFECTIVE DATE 

     
    California  Pending 
    Florida   October 18, 2021 
    Illinois   Pending 
    New York  Pending 
    Utah   Pending 
    Virginia   September 23, 2022 
    Washington  Pending 
    
   

Other states may require registration, filing, or exemption of a franchise under other laws, 
such as those that regulate the offer and sale of business opportunities or seller-assisted 
marketing plans  
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EXHIBIT H 

RECEIPT 

 

 RECEIPT OF FRANCHISE DISCLOSURE DOCUMENT OF TAPIOCA EXPRESS, INC 
 

This Franchise Disclosure Document summarizes certain provisions of the Franchise Agreement and other information in 

plain language. Read this Franchise Disclosure Document and all exhibits carefully. 

 

If Tapioca Express, Inc offers you a franchise, it must provide this Disclosure Document to you 14 calendar-days before you 

sign a binding agreement with, or make a payment to, the franchisor or an affiliate in connection with the proposed franchise 

sale. 

 

New York requires you to receive this Franchise Disclosure Document at the earlier of the first personal meeting or 10 

business days before the execution of the franchise or other agreement or the payment of any consideration that relates to 

the franchise relationship. 

 

If Tapioca Express, Inc does not deliver this Disclosure Document on time or if it contains a false or misleading statement, 

or a material omission, a violation of federal and state law may have occurred and should be reported to the Federal Trade 

Commission, Washington, DC 20580 and to your state authority listed on Exhibit A.     

 

The name and principal business address and telephone number of each franchise seller offering the franchise is: 

 

Cheng-Wei Lin 

1908 Central Avenue,  

South El Monte, CA 91733 

  

 

Issuance Date: September 15, 2022 

 

I received a Disclosure Document dated   , that included the following Exhibits: 
 

  EXHIBIT A:  List of State Franchise Administrators and Agents for Service of Process 

  EXHIBIT B:  Franchise Agreement with Attachments 

EXHIBIT C:  Operations Manual Table of Contents  

    EXHIBIT D:  Financial Statements of Tapioca Express, Inc 

   EXHIBIT E:  State Addenda  

 EXHIBIT F:  List of Franchisees and Franchisees Who Have Left the System  

    EXHIBIT G:  Wal-Mart Master Lease Agreement 

EXHIBIT H:  Receipt 

 

Date Received:                                                         DATE:  

(If other than date signed) 

Print Name:  

 

Print Address:   

 

City, State: ______________________________ 

 

 

   

(Signature of recipient) 

 

 

 

Please return signed receipt to Tapioca Express, Inc, 
1908 Central Avenue 

South El Monte, California 91733  
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EXHIBIT I 

 

RECEIPT OF FRANCHISE DISCLOSURE DOCUMENT OF TAPIOCA EXPRESS, INC 
 

This Franchise Disclosure Document summarizes certain provisions of the Franchise Agreement and other information in 

plain language. Read this Franchise Disclosure Document and all exhibits carefully. 

 

If Tapioca Express, Inc offers you a franchise, it must provide this Disclosure Document to you 14 calendar-days before you 

sign a binding agreement with, or make a payment to, the franchisor or an affiliate in connection with the proposed franchise 

sale. 

 

New York requires you to receive this Franchise Disclosure Document at the earlier of the first personal meeting or 10 

business days before the execution of the franchise or other agreement or the payment of any consideration that relates to 

the franchise relationship. 

 

If Tapioca Express, Inc does not deliver this Disclosure Document on time or if it contains a false or misleading statement, 

or a material omission, a violation of federal and state law may have occurred and should be reported to the Federal Trade 

Commission, Washington, DC 20580 and to your state authority listed on Exhibit A.     

 

The name and principal business address and telephone number of each franchise seller offering the franchise is: 

 

Cheng-Wei Lin 

1908 Central Avenue,  

South El Monte, CA 91733 

 

 

 

 

Issuance Date: September 15, 2022 

 

I received a Disclosure Document dated   , that included the following Exhibits: 
 

   

EXHIBIT A:  List of State Franchise Administrators and Agents for Service of Process 

  EXHIBIT B:  Franchise Agreement with Attachments 

EXHIBIT C:  Operations Manual Table of Contents  

    EXHIBIT D:  Financial Statements of Tapioca Express, Inc 

   EXHIBIT E:  State Addenda  

 EXHIBIT F:  List of Franchisees and Franchisees Who Have Left the System  

    EXHIBIT G:  Wal-Mart Master Lease Agreement 

EXHIBIT H:  Receipt 

 

 

 

Date Received:                                                         DATE:  

(If other than date signed) 

Print Name:  

 

Print Address:   

 

City, State: ______________________________ 

 

 

   

(Signature of recipient) 

 

 

KEEP FOR YOUR RECORDS 
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