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The franehisee will operate a single CREAM custom frozen dessert, cookie,, and ice cream 
sandwich shop (a “G^AM Business”) in accordance with Franchisor’s then-current forni of 
franchise: agreement (“Franchise Agreernent”). The estimated initial investment required for the 
establjshrnent of a C^AM Business ranges from $251,,700 to $380,600, which includes $30,000 

that must be paid to franchisor or its affiliates prior to opening.

We offer qualified parties the right to, open and operate multiple CREAM Businesses in 
accordance with a development schedule the parties' agree to under Franchisor’s form of 
development agreement (“Development Agreement”). The total investment necessary to begin 
operations under a Development Agreement will depend On the number of CREAM Businesses 
we grant you the right to open. By way of example, the total investment, necessary to begin 
operations under a Development Agreement for the right to open and operate three (3) CREAM 
Businesses is $343,700 to $474,600, which includes $90,000 that must be paid to the ftonchisor or 
its affiliates. This estimate includes the appropriate development fee you must pa:y to franchisor 
upon execution of the Development Agreement, as well as the total estimated initial investment to 
open and commence operations of your first CREAM Business.

We may also offer qualified parties the right to operate a CREAM Business at large public 
entertainment venues or other nonrfraditional venues, such as sports stadiums and airports. The 
estimated ihitial investment will vary greatly depending upon the Non-Traditional Venue and the 
location of the CREAM Business within the Non-Traditional Venue, although we believe the 
initial investment will be below the range of initial investment fpr a traditional CREAM 
Business. The initial payments to us ;or our affiliates prior to opening will range from $0 to 
$30,000,

This disclosure document summarizes certain provisions of your franchise agreement, 
deyeiopment agreement and Other information in plain English. Read this disclosure document 
and all accornpanying agreements carefully. You niust receive this disclosure document at least 
14 calendar-days.before you sign a binding, agreement with, or make any payment to, the franchisor 
or an affiliate in connection with the proposed franchise sale. Notej however, that no 
governmental agency has verified the information contained in this document.
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You may wish; to receive your disclosure document in another format that is more convenient for 
you. To discuss the availability of disclosures in different formatSj contact our corporate office at 
CREAM, Inc, at 1799 El Camino Real, Millbrae, California 94030 and (650) 754-6640.

The terms of your Franchise Agreement and Development Agreement will goverri ybuf franchise 
relationship. Don’t rely on the disclosure document alone to understand your contracts. Read all. 
of your contracts carefolly. Show your contracts and this disclosure document to an advisor, like 
a lawyer or an accpuntant,

Buying a franchise is a complex inyestment. The information in this disclosure documerit can help 
you make up your mind. More infoimation on franchising, such as “A Consumer’s Guide to 
Buying a Franchise,” yk'hich can help you understarid how to use this disclosure document, is 
available from the Federal Trade Commission. You Can contact the FTC at 1-877-FTC-HELP or 
by writing to the; FTC at 6O0 Pennsylvania Avenue, NW, Washington, D.C. 20580. You ctm also 
visit the FTC’s home page at www;flc.gQy for additional information. Call your istate agency or 
visit your public library for other sources of information on franchising.

There may also be laws on franchising in your state, Ask your State agencies about them. The 
Issue Date of this Disclosure Document (“FDD”) is:: April 16, 2019.
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STATE COVER PAGE

Your state may haye a franchise law that, requires a franchisor to register or file with a 
state franchise administrator before offering or selling in your state. REGISTRATION OF A 
FRANCinSE B Y A STATE DOES NOT MEAN THAT THE STATE RECOMMENDS THE 

FRANCHISE OR HAS VERIFIED THE INFORMATION IN THIS DISCLOSURE 
DOCUMENT.

Gall the state franchise administrator listed in Exhibit F to, this Disclosure Document 
for information about the fi-anchisor, about other fi-anchisors, or about franchising in your 
state.

MANY FRANCHISE AGREEMENTS DO NOT ALLOW YOU TO RENEW 
unconditionally after the INITIAL TERM EXPIRES. YOU MAY HAVE TO 
SIGN A NEW AGREEMENT WITH DIFFERENT TERMS AND CONDITIONS IN ORDER 
TO CONTINUE TO OPERATE YOUR BUSINESS., BEFORE YOU BUY, CONSIDER 
WHAT RIGHTS YOU HAVE TO RENEW YOUR FRANCHISE, IF ANY, AND WHAT 
TERMS YOU MIGHT HAVE TO ACCEPT IN ORDER TO RENEW.

Please consider the, following RISK FACTORS before you buy this franchise:
I

1. AT OUR OPTION, THE FRANCHISE AGREEMENT AND 
DEVELOPMENT AGREEMENT REQUIRE YOU TO RESOLVE DISPUTES WITH US BY 
NON-BINDING MEDIATION ONLY IN SAN MATEO COUNTY, CALIFORNIA. ANY 
DISPUTES WITH US NOT SUBJECT TO MEDIATION OR ARBITRATION MUST BE 
RESOLVED BY LITIGATION IN SAN MATEO COUNTY, CALIFORNIA. OUT-OF- 
STATE MEDIATION OR LITIGATION MAY FORCE YOU TO ACCEPT A LESS 
FAVORABLE SETTLEMENT FOR DISPUTES. IT MAY ALSO COST YOU MORE TO 
MEDIATE OR LITIGATE WITH US IN CALIFORNIA THAN IN YOUR OWN STATE.

1 THE FRANCHISE AGREEMENT AND DEVELOPMENT AGREEMENT 
STATE THAT THEY ARE GOVERNED BY CALIFORNIA LAW. THIS LAW MAY NOT 
PROVIDE THE SAME PROTECTIONS AND BENEFITS AS LOCAL LAW. YOU MAY 
WANT TO COMPARE THESE LAWS.

3. IF THE FRANCHISEE IS A BUSINESS ENTITY, EACH 
SHAREHOLDER/PARTNER/MEMBER/MANAGER OF FRANCHISEE AND THEIR 
RESPECTIVE SPOUSES MUST EXECUTE A PERSONAL GUARANTY. THIS PLACES 
THE PERSONAL ASSETS OF EACH INDIVIDUAL AND THEIR SPOUSE AT RISK.

4. BECAUSE OF OUR RIGHT TO OPERATE BUSINESSES IN NON- 
TRADITIONAL SITES, YOU WILL NOT RECEIVE AN EXCLUSIVE TERRITORY OR 
EXCLUSIVE DEVELOPMENT AREA.

©2019 CREAM, Inc. 
EASTM 65043983.2



5. THERE MAY BE OTHER RISKS CONOERNING THIS ERANCHISE.

We may use the services of one or more FRANCHISE BROKERS or refeiral sources to assist 
us in selling our franchise. A franchise broker or referral source is our agent and represents us, 
not you. We pay this person a fee for selling our franchise or referring you to us. You should 
be sure to do your own investigation of the fi-^chise,

fEffective Dates in the Reeistratimn States are^LiKfM oh the Eollowine Pd.pe.1
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STATE EEFECTIVE DATES 

CREAM, Inc.

The following states require that the Franchise Disclosure Document be registered or filed with the state, 
or be exempt from registration: California, Hawaii, Illinoisj hidiana, Maryland, .Michigan, Minnesota, 
New York,, North Dakota,pRhode Island, South Dakota, Virgima, Washington and Wiscdnsiri.

This Franchise Disclosure Document is registered, on file or exempt from registration in the following 
states having franchise registration and disclosure: laws, with the following effective dates;

California Pending

In all other states without franchise registration laws, the effective date of this Franchise Disclosure 
Document is the issuance date of Apri} 16, 2019, ,
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ITEM 1
THE FRANCfflSOR, AND ANY PARENTS, EREDECESSOR & AFFILIATES

To simplify the language in this Disclosure Document, ^‘We” or “Our” means CREAM, Inc., the 

franchisor. “You” or “Your” means the person who buys the franchise. “CREAM” means the 
service mark you use in operating the franchise.

Franchisor’s‘Business Activities

We are a California corporation formed on March 15, 2Dll with a principal business address of 
1799 El Camino Real, Millbrae, California 94030; We do business under our corporate name and 
variations of that name- We do not own or operate any Businesses, engage: in any other business, 
nor have we offered franchises in any other line of business.

Our agents for service of process are listed in Exhibit E.'

Parents, Predecessors, and Affiliates

Since December 2010, our predecessor, Jimmy Shamieh (“Predecessor”) has owned and operated 
a CREAM custom frozen dessert, cookie, and ice Cream sandwich shop at 2399 Telegraph Avenue, 
Berkeley, California similar to the CREAM Business we offer under this Disclosure Document. 
Our Predecessor’s address is 15 BertocChi Lane, Millbrae,, California 94030. Other than \vhat is 
listed above, we have no parents, predecessors or affiliates.

The Franchised Business

We offer franchises for the establishment, develbprnent, and operation of CREAM Businesses that 
offer customers: customized Cookie and ice cream items, all prepared in accordance with our 
exclusive recipes and unique standards, and specifications for food preparation, The proprietary 
Characteristics of CREAM Businesses and our franchise ^system include, without limitation, our 
proprietary recipes and menu of family favorites; uniform standard and specifications for food 
preparation ^d presentation; recognized designs, decor, and Color schemes; distinctive 
specifications for furniture, fixtures, equipment; sales techniques; merchandisihg, marketing, 
advertising, and inventory manageinent systems; and other general procedures for operating and 
managing a CREAM Business (“System”).

A CREAM Business will operate under the proprietary mark CREAM Cookies Rule Everything 
Around Me® (Word and design marks^) and associated marks that we now and in the future may 
designate as part of the System (Coliectively, the “Marks”). You will operate your CREAM 
Business from an approved location (the “Premises”),, which will be located in an exclusive 
territory (the. “Territory”) and pursuant to the; terms and obligations of our current-form of 
Franchise Agreement attached hereto as Exhibit B.

Developmehf Agreement

In addition to granting franchises for the operation of a single CREAM Business, We offer 
qualified individuals the right to open at least three (3) CREAM Businesses in a designated area 
(“Development Area”) through a Development Agreement attached as Exhibit C. The total
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investment necessary to begin operation tinder a Development Agreement will vary depending 
upon the number of CREAM Businesses we agree you will open in your Development Area, You 
must pay us a Development Fee equal to $30,000 nuiltiplied times the number of Ci^AM 
Businesses v^e grant you the right to open within your Development Area (“Development Fee”)- 
As a developer, you will be required to open and Operate, a specified number of CREAM 
Businesses within a series of time periods listed in a table in yoUr Development Agreement (the 
“Development Schedule”).

Area Representative Business

We entered into one very distinct and heavily negotiated form of agreetnent xyhere an entity 
\ypuld act as: our “Area Representative” by providing some of our obligations listed in this Item 
11 and soliciting prospective franchisees, iii their territory. The agreement was tailored to the 
specific situation. The agreement was signed for the territory of Florida. We: no longer offer area 
representative businesses and we have no plans to do so in the future.

Non-Traditional Venues

Wei may enter into agreements (Nbn-Traditional Venue Agreements) for the operation of CREAM 
Businesses at large public entertainment venues or other non-traditional venues, like; stadiums and airports 
(“NofirTraditional Venues”), to sell certain approved products for a fee based on sales. CREAM 
Businesses located in NGn-Traditional Venues will have a smaller footprint and menu offerings than 
traditional CREAM Businesses. Our current-form of Non-Traditional Venue Agreement is; attached 
hereto as Exhibit I. We currently haye 3 CREAM Businesses in operation in Non-Traditional Venues. 
The first (consistent of .two carts), is corporately owned and located at Oracle Park in San Francisco, 
CaLlifomia. The second (consistent of two facilities) is operated by a third-party vendor and is located in 
the Ted Stevens Anchorage International Airport in Anchorage, Alaska. The third is operated by a 
franchisee and is located in the SAP Center in Sanjose, California.

Market & Competitive Factoid

The targeted market for a CREAM Business isicomprised of consumers who desire frozen dessert 
products., You will be competing with other chains and independent businesses that sell frozen 
desserts, including specialty shops and grocery chains. We offer several gluten-free products 
targeted towards customers who have certain dietary restrictions. Your competitive advantage in 
the marketplace will be based On your adherence to our standards and guidelines, as well as your 
entrepreneurial and managerial abilities and focus on Customer service in the operation of the 
CREAM Business, i

The success of your CREAM Business vviU depend on your individual business abilities. You will 
establish your own business and be subject to the risks associated with any business, ihcluding 
operating proficiency and genera:! business understanding. The general market described above is 
still developing, The market is year round but can be especially strong in hotter weather and less 
so in adverse weather conditions.
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Industry-Specific R^ulafions

Your Business will be subject to laws and regulations in your state, county, or municipality 
regarding the operation of a food service business, including laws and regulations relating to the 
preparation, and dispensation of food products, food labeling, weights and measurement, 
occupational hazards and health laws, sanitation laws, and consumer protection laws.

You will also be subject to laws or regulations that are not specific to the food service industry, 
but applicable to businesses in general, including zoning laws,, labor laws and tibe Fair Labor 
Standards Act, workers’ compensation laws, business licensing laws, tax regulations, and the 
Americans with Disabilities Act. You are advised to examine these laws and regulations before 
purchasing a franchise from us.

Please: be advised that you must investigate and comply with all of these applicable laws and 
regulations. You alone are responsible: for complying with all applicable laws and regulations 
despite any advice or information that we may give you. We haye not researched any of these laws 
to determine their applicability to your CREAM Business.

ITEM 2
BUSmESS EXPERIENCE 

Jimmy Shamieh: Founder and Chief Executive Officer
Since March 2011, Mr. Shamieh has been our Founder and Chief Executive Officer in Millbrae, 
California. Since December :2010, Jimmy has also been the Founder and Owner of the sole proprietorship, 
CREAM Business in Berkeleys California.

Gus Shamieh: President
Since November 2015-, Mr. Shartiieh served as our President in Millbrae, California. Mr. Shamieh was a 
student from August 2013 to May 2016 at Northwestern University Law School in Chicago, Illinpis. 
From to March,2015 to November 2015, Mr. Shamieh served as our Co-President;in Millbra:e, California;

Wafa Shamieh ; Director of Product Development
Since:March;20l5, Mrs: Shamieh has been our Director of Product Development in Millbrae, California.. 
From March 201J to March 2015, Mrs. Shamieh served as pur Director of Field Support in Millbrae, 
California,

Shayla Moore: Director of Marketing and Communications
Since July 2016, Ms. Moore has been part of our' Marketing Team in Millbrae, California. Ms. Mpore 
attended a Master’s program at: University of Southern California in Los Angeles' from January 2014 to 
August of 2015. From November 2013 to February 2016, Ms,'Mppre worked as a yplunteer \vith the San 
Jose Sports Authority in.Event Planning and Volunteer Management.

Catherine Uhlinger: Franchise Business Consultant
Since May 2018, Mrs. Uhlinger has been the Franchise Business Consultant for CREAM, From May 
2011 to May 20 J8 Mrs. Uhlinger worked as the Franchise Area Leader at DomiriO’s Pizza in Ann Arbor, 
Michigan.
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Jackie Smith: Director of Catering and Fundraising
Since August 2018, Mrs, Smith has been our Director of Catering and Fundraising in Millbrae, Galiforriia. 
From March 3017 to August 2018, Mrs. Smith worked as a Marketing Manager at McDoiiald’s; in Walnut 
Creek, California. From December 2010 to March 2017, she worked as a Marketing Manager at Togo’s 
Eateries.in Sah Jose, California.

John F. Mufarreh, AIA, NGARB; Architect Consultant
Since September 20,15, Mr. Mufarreh has served as an Architect Consultant for CREAM, liic. From June 
2013 to August 2015, Mr. Mufarreh served as; the Architect and Desi'gri/Gonstruction Coordinator for 
Shoe Palace iri Morgan Hill, California.

ITEM 3 
LITIGATION

Flexpand. LLC v. CREAM. Inc.. Jamal Shamieh. U.S. District Court. N.D. Gal., Case No. 19-cv-00878- 
SBA (filed 2/19/19). This is a lavvsuit filed by our area representative for certain counties in ISouth 
Florida alleging, among other things, that the defendants made fraudulent representations in connection 
with an area representative: agreement entered into January of 2015, including, misrepresentations 
concerning CREAM’s exclusive rights to the CREAM trademark and the viability of the business modal 
for CREAM franchises. The complaint fiirther ^leges that we breached the franchise agreement by 
delivering defective products and equipment and by misuse of advertising fimds, that we made improper 
financial disclosures that violate the duty of good faith and friir dealing and that we failed to pay for 
certain consulting, services provided to us. The plaintiffs seek unspecified compensatory and punitive 
damages against the defendants, interest and other relief that the courts determine just and proper. On or 
about April 2^ 2019, the defendants filed a motion to dismiss the complaint which is currently pending 
before the court. The defendants deny the allegations and intend to vigorously defend against these 
claims and the case is otherwise in the pre-trial , stages.

Other than the above, no further litigation is required to be disclosed in this Item.

ITEM 4
BANKRUPTCy

No bankruptcy is required to be disclosed in this Item.

ITEMS 
INITIAL FEES

Franchise Agreement

Franchise Fee

You must pay us a $30,000 franchise fee in full when you sign your Franchise A;greement 
(“Franchise Fee”). Except as provided in this Item, the Fianchise Fee is uniformly imposed and 
deemed fully earned upon payment. Additionally, the Franchise Fee is non-refundable under any 
circumstances.
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Non-Traditibnal Vfenue Agreement

Initial Fee

We may charge an initial fee under our Non-Traditional Venue Agreement. The fee will rarige 
from $d: to 30,000 depending upon tihe Non-Traditional Venue in which the CREAM Business is 
located and the term of the Agreement. If we charge an initial fee, the initial fee will be non- 
refundable.

Development Agreement

Development Fee

You mustpay us the development fee set forth in the.Data Sheet (the “Developmerit Fee”) 
which will be in an amount equal to $30,000 times the number of CREAM Businesses you are 
obligated to open under the Development Agreement. If you are opening five (5) Or less CREAM 
Businesses, the full Development Fee will be due and payable upon the execution of the 
Developrhent Agreement. If you are opening six (6) or more CREAM Businesses, the 
Development Fee will be paid as follows:, (i) $150,0Q0 for'the first five (5) CREAM Businesses 
plus $15,O00 times themumber of CREAM Businesses that exceed five (5) vvhich must be paid in 
a lump sum upon the execution of the Development Agreement; and (ii) the remaining S15,000 
due for each CREAM Business must be paid upon the execution of the franchise agreement fOr 
such CREAM Business following the first five (5) CREAM Businesses opened under the 
Development Agreement. For example, the Development Fee would bexalculated as follows:

Number of Businesses Developmeni Fee
3 $90,000 1
4 $120,000
5 „ $150,000
6 $165,000
10 $225,000

The Development Fee is deemed fully earned upon execution of your Development 
Agreement, and is not refrmdable under any circumstance's. Upon payment of your Development 
Fee, you will not be required tQ pay any additional Franchise Fee under our then-current form of 
Franchise Agreement(s) that you must;enter into for each Business you are required to open under 
the Development Agreement. If you are opening six (6) or moreC^AM Businesses and you fail 
to comply with the^ Development Schedule and fail to remedy any defalult within the cure period 
provided in Section 6.2 of the Development Agreement, the reniainder of the Development Fee 
will become immediately due and payable.

.5
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ITEM 6 
OTHER FEES

mm SMS
Royalty Fee

CREAM Brand 
Fund
Contribution,

Local
Advertising

The greater of: 
(i) 6% of Gross 
Sales; or (ii) 
$2,000 per 
month^''

2% ofGross 
Sales

i,5%.of Gross
Salesof
Business

Due no later 
than the 7"’ 
day of each 
monthTorthe 
previous 
month’s Gross 
Sales

Monthly

Monthly in 
accordance 
with an annual 
plan and our 
standards and 
specifications

You must pay to us a monthly royalty equal to the greater 
of $2,000 or six pefcerit (6%) of Gross Sales (as defined 
in subparagraph (b) beloyv), yia electronic ftods transfer 
on or before the 7*“ day of each month, based on the Gross 
Sales of your Business for the!precedihg;calendar month, 
beginning on the eighth month following execution of 
the Franchise Asgreement or the date of opening the 
CREAM Business, whichever occurs first. “Gross 
Sales” includes the aggregaite amount of all chsSges for 
custom fi-ozen dessert, cookie, and ice creto sandwich 
products, and any other products or services authorized 
by us for sale and supplies (defined in accordance with 
the accounting practices aiid procedures as specified by 
us), and all other receipts of any kind of income or 
revenue you derived directly or indirectly from the 
operation of the Business (including any sdes derived 
fi'om catering orders); but excluding the amount of all 
sales, use, gross receipts and other taxes specifically 
added to sales prices and*collected from customers.

We have established a brand fund (the “CREAM Brand 
Fund”) to develop,, produce, and distribute national, 
regional.and/6r local advertising and to createadvertising 
materials; and public relations materials which promote, in 
our sole judgment, the services offered by the;Businesses 
and the System. We have the right to require: you to 
participate in and contribute monthly to the CREAM 
Brand Fund for your Business; ;in the amount of 2% of 
your Gross Sales (the “CREAM Brand Fund 
Contribution”) in the manner we prescribe. If we require 
you tp ephtribute to a CREAM Brand Fund, ypu must pay 
the CREAM Brand Fund Contribution in the same 
manner as the Royalty fees due under the Franchise 
Agreement. Typically, CREAM Businesses in Nonr 
Traditional Venues do not pay CREAM Brand Fund 
Contributions.

In addition to the CREAM Brand Fund Contribution, we 
will require you to spend a minimum of one-and-a-half 
percent (1.5%) of Gross Sales monthly on local 
advertising in accordance with an annual local marketihg 
plan developed by us (the “Local .Advertising 
Requirement”). You may spend any additional sums you 
wish on local advertising. You must obtain our written 
approval before the first publication or use of any self­
generated advertising materials. Ypu must send us proof 
of these expendituresalong with your Gross Sales Report.
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Regibrial 
Advertising 
Cooperative

Late Payment 
Charge

Late Payment

Repeat
Training or
New
M^^er
Training
Fee
Tfansfer Fee

Consulting Fee

Audit Expenses

Record Keeping 
Default Fees

Renewal Fee

Indemnification

An amount 
determined by 
a majority of 
Cooperative 
members

$100plus 
interest at 10% 
orhighesti 
lavvfiil interest 
rate for 
commercial 
transactions
SlOOiplus 
interest at 18% 
brhi^est 
lawfiil interest 
rate for 
commercial 
transactions
Then-current 
trmning fee^ 
whichis 
currently
$Xooo

$7,500

Then-current 
hourly fee

Cost of audit
and/or
inspection

$50:00 per 
day

$3,000

Amount,of 
claim or 
Judgment

Monthly in 
the manner 
required by- 
the
Cooperative

On:receipt of
pastdue
invoice

As incurred

Payable 
before the 
training starts.

At least 30 
days before 
transfer
On receipt of 
invoice.

On receipt of 
invoice

On receipt of
invoice

Upon signing 
the Renewal 
Franchise 
Agreement.

When incurred

We‘ have the right, in our discretion, to designate any 
geographical area for purposes-of establishing a regional 
advertising and promotional cooperative for the Business 
(“Copperatiye”), and to determine whether you must 
participate! in a Cooperative. You will not receive credit 
for Cooperative contributions against the Local 
Advertising Requirement and we reserve the right to 
increase, this contribution in our discretion.

If any payment is overdue, you miist pay us, in addition to 
the* overdue amount, a late charge equal to ten percent 
(10%) of the overdue;amount.

If payment to us is overdupi you must pay to us interest 
on the overdue amount until paid at the rate of the of the 
lesser of 18% per annum or the highest rate permitted by 
law; plus a iate charge of $100 per occurrence. Interest 
and,late,charges ate also dueiitthere;are insufficient funds 
ill your b^ account to coyer' any aitiouiits due us. We 
may also suspend services and benefits.______________
If you (or your trainees) do hot pass all segments of our 
training program, you aSk us to train a liew manager, dr 
your new manager is not adequately trained, you must pay 
our then-current training fee for this subsequent training 
in additibn to all travel^ wage, and:iiving expenses for the 
attendees;
You must meet various ,Other condition!? to obtain our 
approval to transfer the Business.

Only payable if you.request additional support or on,site 
assistance. Our cun-enfrate'is $50 per hour with;a 4rhour 
minimum, plus travel expenses.____________________
If we audit you and the-audifshows atiyd percent (2%) or 
more understatement in any fees due u?„ you must pay the 
cost of our audit iniaddition to thcioverdue amount.

If any report is not submitted by you pursuanf to 
Section 10.1 of the Franchise Agreement, you may be 
charged.a fee of $50:00 per day until such report is 
submiitted.
There are various other conditions you must meet in order 
to renew your Franchise Agreement.

Only payable if a third party bfihgs.a claim against us. and 
you!are responsible.
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Liquidated
D^ages

Approved 
Supplier, etc. 
Evaluation & 
TestingFee

Insurance

Taxes on 
Payments to Us

Post-.
Termination 
and Pbstr 
Expiration 
Expenses

Financial 
Records and 
Reports

$10,0 per 
day for 
eacK day 
you fail to 
comply

Cost of our 
eyaluation and 
testing, wKich is 
currently $50 
per hour
Cost of 
insurance.If 
you fail to 
maintain your 
insui^ce as 
required, there 
Is an 18% 
administrative 
cost charge if 
we exercise our 
right to procure 
your insurance.

Amount of ttoc 
or assessment

Costs and 
expenses 
associated with 
your ceasing of 
and de- 
identificatibri 
with the 
business

Costiof
preparing Gross 
$a!bs, Reports 
and other 
reports required 
by us

When incurred

As incurred

As required by
insureror
broker

Whenimposed 
by taxing 
authority

When incurred

As required by 
booWceeper 
and/or certified 
public 
accountant

You must immediately discontinue the use ofMafks, 
includingiall interior and exterior signs bearing the Marks. 
Failure to, do so >vill result in a fee of $ 100: per day for 
every day you fail to comply.

An advanccfretainer will be required. Payable only if you 
want us to add a new supplier to our approved.supplier list 
or’ypu want to ofTef imapproyed seryices opproducts.

During the term of the. Franchise Agreement, you must 
obtain arid maintain at your expense the types and amounts 
of insurance specified in our operations manual, which 
may change periodically. If you' fail to comply with our 
minimum insurance requirements, we have the right to 
obtain and maintain the requisite insurance coverage at 
yotif sole expense. You must pay us the premium cost of 
the insurance plus an.administfatiye cost equal to eighteen 
percent (18%) of the cost for obtaining insurance on your 
behalf. Weihave the right to increase or otherwise modi^ 
the minimum insurance requirements upon 30 days’ prior 
written notice to you, and you must, comply with any such 
modification witMii the time specified in the notice. You 
must add us to all insurance contracts as an additional 
insured under the insurance policies at your expense.

If any taxing authority,, wherever located,, imposes any 
future tax, levy or assessment.on^any payment you make to 
uSj in addition to all payments due us, you must pay the 
tax, leyy or assessment.

Upon.termination of the.Fi^chise Agreement by either us 
of youi regardless of the cause, and upon expiration and 
nonfenewal or trarisfer of the Franchise Agreement, you 
must pay all costs and expenses associated with your 
ceasing operation of the Business and de-identiiying 
yourself with the System.

For seven (7) years, you must maintain and preserve at the 
Premises fiill, complete: and accurate books, records and 
accounts of the Business, and supporting data, all in 
accordance \yith generally accepted accounting principles 
and, utiliring aCcoiinting records, poihriof-sale registers^ 
software and computer systems approved or specified by 
us in the: operations manual or otherwise in writing, 
updated on a regular basis also as specified in the 
operations manual and giving us remote computer access 
as arid when we deem necessary.

© 2019 CREAM, Inc:, 
EAST\165043983.2



TbirFree
Telephone
Number

Then-current
feefgr
establishment, 
operation and 
maintenance of 
the toll free 
telephone 
number

As incurred We;haye ,the right, but not the obligation, to; establish: and 
mbintaiii a toll free telephone number for the purpose of 
accepting and confirming customer orders nationwide, 
customer service, and customer followrup and satisfaction 
surveys. If we establish a toll-free number, yOU must 
comply , with our procedures for implementing the 
nationwide: service as.we specify in the operations manual 
or otherwise in writing, and you may be required to pay a 
fee related to the establishment, operation and maintenance 
of the toll-free telephone number;

Annual
Conference

Travel
Expenses-

As incurred We may sponsor annual seminars for updates on new 
management techniques, industry trends and other topics 
of interest: to all fi^nchiSees. Although there wifi be no 
separate tra!inihg charge for these seminars, in all cases it 
will beyour. responsibility to pay all travel, living,and other 
expenses incurred by you or your employee(s) while 
attending these seminar;

Non-;
Compliance Fee

$10 per day As incurred If you fail to'obtain the point-of-sale,system we require you 
to bbtairt and do not remedy such default within 30 days 
notification from us, we;may chtffge you a non-compliance 
fee equal'to $50 per day for every day thatfyou fail to utilize 
the correct point-of-sale system.

Unless otherwise noted, all fefes are uniformly imposed by and are payable to us per our pricing 
schedules described in the table and in our operations m^ual. Unless otherwise noted, all fees 
are non-refundable.

Under the; Non-Traditional Agreement, the roya% fee for a CREAM Business at a Non- 
Traditional Venue will generally be 6% of Gross Sales, although the rate; may vary depending 
upon the Non-Traditional Venue and the location of the CREAM Business within the Non- 
Traditional Venue.

A.^

ITEM?
YOUR ESTIMATED INITIAL INVESTMENT 

FRANGinSE AGREEMENT

3'

Initial Franchise Fee

Leased Real Estate (2)

Equipment^)

$30,000

$2,500

;$30,000

$30,000

$6,000

$32-400

Lump sum!

Varies

Varies

Upon signing 
the Franchise 
Agreement
On rignihg 
lease
Before opening

Landlord

3^^ party^suppliers
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Computer; POS System, 
Security Cameras - System, 
Office Equipment=(4),

Build Out, Fixtures, 
Improvements (5)
Initial Inventory (6)

Grand Opening Marketing
(7)

Pemiits, Licenses, Insurance, 
Utility deposits. Attorney, 
Accountants

Initial Training Program (8)

On-Site Operiing Assistance 
(9)

Additional Funds and 
WUrkihgCapital for First 
Three Months (10)
TOTAL (TO)

^$25,200 $29;200

$96,000

$7,000

$10,000.

$30,000

$4;00.0

$2,000

$15,000

$251,700

Varies ■

$204,000

r$9;000

$10;000

$35,000

$4,000

$6,000

$15,000

$380,600

Varies

As arranged

Varies

Varies

Varies

As arranged

Before opening

Before opening

Priorto
opening

As incurred

As'incurred

As incurred

Varied times

3"^ party suppliers,

Contractors,
Architects
3^‘i party suppliers

,3"“* party suppliers

CPA, insurance 
company, 
government 
agencies, accountants 
attorney, etc.
Travel agencies, 
hotels, restaurants, 
and various 3'^’* 
parties
Us and travel 
t^encies, hotels, 
restaurants; and 
various parties
3'^ party vendors, 
landlord, employees, 
etc..

Notes to Estimated Initial Investment Table A

[1] You must directly pay (or provide independent financing for) all initial investment 
expenditures listed in this Item 7 table to begin operations of your CREAM Business, We 
do not offer any financing (see Item 10). All payments are non-fefundable unless otherwise 
noted.

[2] This estimate assumes you will be required to pay up front first and last month’s rental 
prepayment, plus a security deposit equal to a month’s rent for space ranging 
approximately l^OOO to 1,500 square feet in a retail zoned area for a typical “brick and 
mortar” Business or approximately 8Q0 to 1,200 square feet for a “kiosk” location, at a cost 
of between $2 and $8 per square foot. In today’s economy rental rates are very negotiable 
and can start as low as $2 per square foot. You may also be required to sign a “triple-net” 
lease payingjOur share of the landlord’s property taxes, insurance and maintenance cOsts, 
which are typically due at the same time as monthly rent and are impossible to estimate. 
This estimate assumes you will obtain a “vanilla shell” type of space to operate the 
Business,

110
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You must purchase or lease furnitUrej fixtures and other equipment and supplies necessary 
for the Business including chairs^ tables, ovens and freezers. Leasing> furniture,^ fixtures, 
and equipment may significantly reduce your initial investment by spreading these “start-up” 
costs over a longer period of time. The estimate set forth in the table assumes that you 
purchase your fiimiture, fixtures, and equipment from our desigriMed of approved suppliers.

You must purchase required computer equipment that meets bur current: standards and 
specifications frpm our designated supplier. This estimate also includes the cost of 
purchasing and implementing the POS System we currently designateTor use in connection 
with your CREAM Business. See Item 11 for more information about our current computer 
equipment requirements.

The Business must conform to our standards and specificafions for appearance, layout and 
design. Wei may provide you with prototypical architectural drawings for build-Out of the 
Business, but you are ultimately responsible for the preparation of architectural and 
working drawings necessary to complete construction and/Or build-out at the Premises. If 
requested by you, we may provide you with certain build-out and site selection assistance 
at a reasonable fee determined by the parties. We must approve all plans before you begin 
constfuctibn/build-out. We must approye all subsequent, rnaterial changes; to the plans and 
drawings before these changes may be implemented. You must purehase architectufe and 
contracfiiig services for the construction of the Business that meet our minimum 
specifications.. We have; a recommended general contractor and; architect for you to use in 
the construction of your Business but you are not^required to use these vendors, though we 
reserve the right to require you to use these- vendors in the future. We have based this 
estimate on information provided by our recommended general contractor and architect. If 
you do not Use our general contractor and architect, your cost may be outside the estimated 
range. Our approval of the Premises will not constitute any representation or guarantee of 
yoUr success at the Premises. For more information on our site-selection procedures, please 
seeTtems S and 11 of this Disclosure-DbcUihent.

Tbe costs incurred in connection vvith the design, remodeling, decorating and/br 
construction of a Business, will vary greatly depending on a number of factors, including 
the size and location of the Business, as well as the amount of construction or 
remodeling needed and the prior use of the Premises. If you obtain financing froni a 
third party for some or all bfthe constructibn costSj you will also have to pay interest on 
the arnount borrowed. If leasehold imprbvemeht cbsts are estimated to exceed the 
amounts set forth in this Disclosure Document, yOu may wish to investigate and/or 
obtain an alternate site for your Business. Various economic factors, may affect 
construction costs, such as the availability of suitable locations arid the pool, of qualified 
contractors.

This airiourit, also includes the expenses of acquiring interior and exterior signage on the 
Business. The cost of signage will depend on the size and location of the Business, your 
landlord’s particular requirements, local and state ordinances and zoriing requirements. 
Unless we have desigriated an approved supplier to service your Territory, you may
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purchase signage from any third party supplier so long as the signage conforms to our 
standards and specifications.

[6] You must purehaseian initial supply of inventory items including baking supplies, ice cream, 
dough, janitorial supplies, Serving Wishes, utensils, serving utensjls, beverage containers, and 
other equipment from our approved Or designated suppliers. You must also purchase an initial 
inventory of certain cups, bags ^d other supplies bearing the CREAM logo from our 
designated supplier.

I

[7] You must spend at least $ 10,000 to promote the ^and opening of your Business (“Grand 
Opening Advertising Requirement”) before opening your Business using, advertising 
materials approved by us.

[8] You are responsible for all expenses associated with our tuition-free initial training program, 
including your and yoiir employees’ transportation to and from the traiining site,, lodging, 
meals, and employee wages during training: This estimate assumes,that two (2) people will 
attend trainmgfor 8 days. If you send additional employeesor yOtt attend tfainingfbr longer 
than 8, your costs may be higher,

[9] During the opening week of the Business, we will send at least 2 of our representatives to 
assist you for 1 to 4 days. Yo\i must pay us $250 per trainer per day for such assistance. 
Additionally, you must pay for our representatives’ transportation to and from your 
Business, lodging, meals, and wages during training.

[10] This estimates your operating expenses for 3 months of operations based on ouf affiliate’s 
experience in operating a custom frozen dessert, cookie, andJce cream sandwich shop that 
is sitnilar to the CREAM Business, but adjusted for current economic conditions, pricing 
levels, rent, etc. This is only an estimate, and we cannot guarantee you will not have 
additional expenses, such as personal and business expensesij that exceed our estimates. 
Revenues and costs can vary due to many factors. Some of these factors include your ability 
to Operate per our recommended business methods, management and marketing skills^ 
business acumen, aggregate demand, competition, prev#ing wages,, location, rental paid, 
time of the year yOu open yOUr CFlEAM Business and other variables . Your franchise will 
need time to attain a reasonable sales volume, and to be conservative we have not factored 
any sales incomei into the working Capital amount. Because of this, working capital 
requirements will Vary. The estimate shown in the table should be considered a minimum 
figure. It does not include any estimate fOr interest or other financing costs. Some costs 
and expenses will vary due to a disparity Of prices, availability,, and other factors. The cost 
of each item can and should be independently Checked by you within your local area. It 
also does not include an estimate for royalty payments because these are impossible to 
estimate as of the date of this Disclosure Document. The estimate assumes you will hire 
and pay at least 3 employees (not including yourself) and does not include your salary. You 
should review all initial investment figures carefully with a competent financial business 
advisor before making any decision to purchase the franchise.
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B. DEVELOEMENT AGREEMENT

Development Fee (2)

Initial Investment for First 
Busihess

TOm (3)

$90,000

$251,700

$343,700

$90,000

$380i600

$4,74,600

Lump sum Uponisignirig
the
Development
Agreement

See Chart, 7(A) above.

US'

Notes to Estimated Initial Investment Table B
I

[1] Ail fees and payments are nonrrefundabie, unless otherwise stated or permitted by the 

payee,

[2] The beyelopment Fee will vary based on the number of Businesses we grant you the right 
to develop as described more fully in Item 5 of this Disclosure Document, The 
Development Fee of $90,000 set forth in Chart 7(B) abPve assumes you will be;purchasing 
the right to develop a total of 3 Businesses'within your Development Area. Payment of this 
Developmerit Fee reserves yoiir right to exclusively develop the Development Area over 
the: term of the Development Scheduled If you are opening 6 or more CREAM 
Businesses, the Development Fee will be paid as follows: (i) $150,000 for the first 5 
CREAM Businesses plus $15,000 times the number of CREAM Businesses thait exceed 5 
which must be paid in a lump sum upon the execution of the Development Agreement; 
and (ii) the remaining $15,000 due' for each CREAM Business must, be paid upon the 
execution of the franchise agreement for such CREAM Business following the first 5 
CREAM Businesses opened under the Developmeht Agreement.

[3] This figure represeiits the total estimated initial investnient required to open your initial 
CREAM Business under the Franchise Agreement you jnust enter into with us 
contemporaneously with the execution of your Developnient AgT,eement. This range 
includes all the estimated fees set forth in Chart 7(A), except for the Franchise Fee because 
that cost is included in the DeVelopmentFee and you will not be:required tp pay a Franchise 
Fee under your initial Franchise Agreement or any other Franchise Agreement you must 
enter into for each of the CREAM Businesses; we grant you the to open under your 
Development Agreement.

[4] This total estimate set forth in Chart; 7(B) above encompasses the investment you might 
incur in connection with signing a Development,Agreenient to open 3 CREAM Businesses, 
as well as the total investment to open and commence operations, of your initial CREAM 
Busihess within your Development Area. It does not include any of the costs you will incur 
in opening any additional CREAM Businesses that you will be required to Open and operate
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within the Development Area because these epsts will not likely be incurred during the 
first three (3 ) rhonths of operating; your initial Business.

C. NON-TRADITIONAL VENUE AGREEMENT

The amount of “initial investment required when you sign the NgnTTraditional Venue Agreement 
will vary’ greatly depending on the Non-Traditional Venue in which you locate the CREAM 
Business^ Some; facilities within Non-Traditional Venues may already be equipped to sell food 
products, while others may require substantial remodeling. We may require you to remodel the 
site in the Noh-Traditional Venue in connection with entering into the Non-Traditional Venue 
Agreement. Therefore,, we cannot provide a reasonable estimate pf the initial investment required 
under the Non-Traditional Venue Agreement, although we believe that the estimated investment 
will be below the range of initial investment for traditional CREAM Businesses.

ITEMS
RESTRICTIONS ON SOURCES OF PRODUCTS & SERVICES

You must operate your Business in strict conformance with our methods, standards, and 
specifications which we prescribe in our confidential operating manual and various other 
confidential manuals and writings prepared for use by you in operating a Business (collectively 
the “Operations Manual”), and which we may change at Pur sole discretion. Future supplements, 
improvements or changes to Our business system may require you to add or eliminate previously 
authorized products or services. The Operations Manual covers nearly all aspects of your 
Business” Operations, such as processes and procedures, recipes and customer service standards. 
Operators under Oiir Non-Traditional Venue Agreement will be subject to similar requirements 
and restriefionSj including these set forth below.

Approved Products and Services

To ensure uniformity of service, quality and appearance as well as enhance public recognition and 
acceptance of our marks, you must, purchase all supplies, products, services and materials relating 
to the establishment and operation of your CREAM Business per our specifications and 
requirements, a listof which will be provided to you as part Of the Operations Manual or otherwise 
by us.

Except as described below, you may purchase supplies, products, services and materials meeting 
our specifications and requirements from any approved supplier. A list Of Currently approved 
suppliers is contained in our Operations Manual., This liri may be updated in the future. To: (i) 
better assure the quality of the approved services and products;; (ii) assure the supply of the 
approved services and products; an^or (Hi) enable us, in our sole discretion to take-advantage of 
marketplace efficieneies, we have the right to require you to purchase Only ingredients and 
inventory from us or other suppliers or distributors approved or designated by us. We may also 
develop certain proprietary piroducts which you must purchase fi-om us and ofer for sale at your 
Business. As of the date of this Disclosure Document, we have designated a certain supplier for 
certain Giips, bags and other supplies bearing the CREAM logo which yOu must use (collectively, 
the “Trademarked Products”). We have authorized one manufacturer to make Our proprietary 
dough and another manufacturer to make our ice cream (“Proprietary Products”). You must buy
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the Proprietary Products only from these authorized suppliers. You will order an initial supply of 
the Proprietary Products from these suppliers as well as the Trademarked Products from us prior 
to opening the^ Business. On a periodic basis, you will order new inventory of the Proprietary 
Products. You must use our approved vendor for accounting services. We reserve the ri^t to 
change any of our designated suppliers at any time and we reserve the right to designate us or an 
affiliate as an. approved supplier or the only approved supplier for certain items you must,purchase. 
Other than us,, none of our officers have any ownership interest in any of our designated of 
approved suppliers.

Although not required to do so, as the franchise network grows, we may attempt to use volume 
purchasing arrangements with suppliers to enable you to purchase items at prices lower than you 
could obtain individually. We reserve'the fight to require you to purchase from certa:in suppliers if 
a volume purchasing ^angement is established. We reserve the right to derive revenue from your 
purchases of the Proprietary Products and any other required purchases based on a percentage of 
your purchases which will be paid to us by the supplier. Fot our last fiscal year ending 
Decembers!,, 2018,,we'derived $263,879 from required franchisee purchases, which is 25% of 
our total revenue of $1,088;!90 over the past fiscal year. We do not provide material benefits or 
inducements to you based on your usetof a designated or approved source and we do not Currently 
have any purchasing or distribution cooperatives. Currently, we receive up to a 15% rebate from 
certain of our suppliers of cookies, ice cream, and other products used in connection with the 
Business.

We estimate that your required purchases and leases'will account for approximately 7D.% to 80% 
of all purchases and leases necessary to open your Business, and approximately 20% to 40% of 
your annUal costs to Operate your Business.

Alternate Supplier Approval

Qur criteria for approving suppliers are provided in the Operations Manual. All suppliers must be 
approved by Us in Writing before you use them.

If you want to use a supplier or provide services (or products) not previously approved by us or 
purchase an unapproved product from an approved supplier, you must first submit a written request 
for approval, which Will not be unreasonably withheld. To be approved,, the supplier’s or 
distributor’s product must conform in every respect to our standards and specifications, and the 
supplier or distributor must, in our Sole judgment, have a good business reputation and be able and 
willing to provide sufficient quantities of the product and adequate service: to our fr^chisees. 
Additionally, we will take into consideration Whether allowing this supplier to provide certain goods 
and services woUld otherwise increase the costs of goods or services for other GRlAM System 
franchisees. As a condition Of approval, we require inspection of the supplier’s Businesses,, or 
testing of requested,products or services; It is your'responsihility to deliver to us (or our designated 
testing Business) samples of requested products or services. To begin the evaluation-testihg 
process, you are required to pay us a lump sum amount based on oor then-current hourly rate and 
estimated time:, which is currently $50 per hour. Other lump sum payments may be required to 
continue,and complete this process. We wil! refund any Credit balance due to you at theend of the 
process. We will advise you of our approval Or disapproval within a reasonable time after receiving 
your request and conducting the evaluation and testing. A final determination is reached within
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approximately 15 business days after completing this, process. We do not make our criteria for 
supplier or distributor approval available to our frandhisees. We may provide pur standards and 
specifications for goods and services directly to your proposed suppliers or to our approved and 
designated suppliers provided they sign our prescribed form of non-disclosure agreernent. We may 
revoke our approval of any supplier, product or service not meeting our standards and 
specifications. After notification of revocation, you must ,cease using the product or service within 
10 days of such notification..

Advertising

We must approve all advertising before first publiCa:tion or use.

Insurance

You rnust procure and maintain insurance cOveringrthe operation and loca.tion of the Business as 
vve may designate from time to-time. Our present insurance requirements arenas follows: (i) special 
foirn property insurancefcoverage On all assets, including inventory, furniture, fixtures, equipment, 
supplies and other property used in the operation of your Business; (ii) comprehensive general 
liability insurance, containing minimum liability protection of '$1,000,000 combined single limit 
per occurrence, and $2,000,000 in the aggregate; (iii): professional liability insurance, coiitaining 
minimum liability protection of $1,000,000 combined single limit per Occurrence, and $3,000,000 
in the aggregate; (iv) w^orker’s compensation insurance and employer’s liability insurance as 
required by law; (v) auto insurance coverage covering fi-anchisee-owned vehicle used in the 
operation of the Business; (v i) business interruption insurance; (vii) employment practices liabil ity 
insurance; fviii) if any vehicle is operated in connection with the conduct of the Business, 
automobile liability coverage, including coverage of owned, non-owned and hired Vehicles,, with 
minimum limits of liability in the greater of (a), the amount required by all applicable state and 
federal laws, or (b) a combined single limit of $1,00Q;000 for bodily injury and property damage; 
and (ix) any Other insurance that we may specify in the Operations Manual from time to time.

You must provide us with proof of coverage on demand. You will agree to carry this insurance as 
may be required by the lease of your location,or by any lender or equipment lessor you select. You 
must add us to all insurance contracts as an additional insured under the insurance policies, the 
cost of which to be paid by you. You must maintain these insurance levels throughout the term of 
your Franchise Agreement. If you do not obtain the required insurance policies. We reseive the 
right to Obtain these insurance policies on your behalf and charge you an administrative fee of 
eighteen percent (18%) of the premium cost for obtaining such policies in addition to requiring 
reimbursement for any policy fees.

Developers must maintain insurance as required under their individual franchise agreements for 
CREAM Businesses to be open within the Development Area.

Computer Hardware and Software

Presently, yOu must purchase required hardware and software in accordance with Our standards 
and specificatiohs. Our present computer hardware and software requirements are discussed 
further in Item 11 of this Disclosure Document, and discussed in detail in the Operations Manual.
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We reserve the right to change the computer hardware and software requirements and vendors in 
our sole discretion. If you fail to obtain the pomt-of-sde system we require you to obtain and do 
not remedy such.default within 30 days notififcationifom us, we may charge you a:non-compliahce 
fee equal to $50 per day for every day that you fail to utilize the correct point-of-sale system.

Leases and Leasehold Improvements

You must purchase or lease a retail space for your Business which meets our standards and 
specifieations for a CREAM Business.f his location should be between 1,000 and E50D square 
feet in a, retail zoned area. We must approve your location and lease terms before you sign a 
lease for a location. We may condition our approval of your lease upon, among other conditionSj 
you and your landlord’s siting of a collateral assigninent of lease, whereby your landlord grants 
Us the right to aSSume your rights and Obligations under the lease in the event that you breach 
your lease agreemeiit, your Franchise Agreement is terminated or expires. Neither our review of 
the lease nor our acceptance Of the site you have selected constitutes a representation or guarantee 
that you will succeed at the Premises or an expression of our opinion regarding the terms of the; 
lease.. We encourage you to seek independent counsel from a lawyer or business advisor to assist 
you in selecting a location,and negotiating a lease for the Business.

The Business must be designed, constructed, equipped, decorated and supplied in complianee with 
our specifications which will be made available to you. We may, as we deem appropriate, 
periodically provide you with site selection criteria and certain build-out benchmarks that we 
recommend or require you complete. You must purchase architecture and contracting services for 
the construction of the Business which meet Our minimum specifications as further provided in the 
Operations Manual.

You must repair^ refinish, repaint, replace^ remodel ahd/br Otherwise, redo the Business, equipment, 
furnishings, fixtures, decor, and any other tangible part or property of the Business at your o\vn 
expense at these times as we may reasonably direct to bring the Business into confoimance with 
Businesses of other franchisees opening at this time. '

ITEM 9
FRANCfflSEE’S OBLIGATIONS

This table lists your principal obligations under the franchise and other agreements. It will 
help you find more detailed information about your obligations in th^e agreements and in 
other items of this Disclosure Document.

a. Site selection and 
acquisition/lease

6.01 and Exhibit 1 I and Exhibit. A
3.1

b. Pre-opening purchase/leases 6.0;i, 6i02 and 6.06 Mot Applicable: 3.2 7,8
c. Site development and other 
pre- opening requirements

6.01, 6.02 and 6.03 1 and Exhibit A
3.2

6,7,11

d. Initial and ongoing training 6.03, 7.01(a) and 8 Not Applicable. 3.3 6,7,11,15
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e. Opening 6.G4 5 3.2 11
f. Fees .3 2 2,1-2,6 5,6,7,8,11
g. Compliance with standards 
and policies/operating manuals

6.01, 6:02, 6.05 and 
6.06

Not Applicable,
1 : _ 3.3

1, 6, 8,11,14,15, 
16; 17

h. Trademarks and prppfietary 
information

4 and 5 Not Applicable.
5.1 - 5.6

1,8,13,14,17

i. Restrictions on 
products/seryices offered

6.05 and 6.06 - Not Applicable.
3.6

6,8,16

j. Wairanty and customer
L service requirements

6.07 Not Applicable,
:3.3'

16

k. Territorial development and 
sales quotas

1.02 1 and 5
1.2

1,5, 11, 12, 17

1. Ongoing product/services 6.05 and 6.06 Not Applicable. 3.7 6,8,11
m. Maintenance, appearance, 
and remodeling requirementSi

2.2(5) .and 6,17 Not Applicable.
3:2:

1,6, 7, 8, 11,17

n.Insurance 9 NotApplicable. 6.2 7
0; Advertising 11 Not.Applicable, 4J 7,11,17
p. Indetnniflcation 6.19 Not Applicable. 6.1 6
q. Owner’s
participation/mariagement

6.07(a) Not Applicable.
3.3

6, 11, 15,17

r. Records and reports 3.04 and 10 Not Applicable. 2.5 6, 7, 8, 9,17
S. inspections and audits 6 .18 and 10 Not Applicable. 3.4 6, 8, 17
t. Transfer 12 8 9.2 6,17
u. Renewal ,2^02 Not Applicable. 7.2 17

y. Postrterminatioh obligations 14 Not Applicable. 8.4 17
w. Non-competition covenants 15 Not Applicable. 10.1 17
X. Dispute resolution 16 12-15 12.5^ 17

ITEM 10 
FINANCING

We do not offer direct or indirect financing. We will not guarantee your note, lease or other 
obligation.

ITEM 11
FRANCHISOR’S ASSISTANCE, ADVERTISEVG, COMPUTER SYSTEMS AND

TRAINING

Except as listed below, we are not required to provide you with any assistance.

Pre-opening Assistance and Services 

Before you open your business. We:
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1.

.3.

4.

5.

Designated Territory. Will grant and define your designated 
territoiy. (Section 1.02 of the Fr^chise Agreement).

Training Program. Will train yOu and up to one (1) other person at 
our affiliate’s CREAM location tfaining facility in Berkeley, 
California (or another location we may design^) tuition-free. The 
program will last up to 84 hours (with; approximately 40 hours at 
our corporate headquarters and up to an additional 40 hours of 
trainmg, depending on your aptitude and background. (Section 
8.01 of the Franchise.Agreement).

Confidential Operating Manual. Loan to yOU one complete copy of 
our Operations Manual containing^ among Other things, operating 
techniques, specifications, instructions and requirements about 
authorized suppliers, products, standards and operating 
procedures. The Operations Manual contains a list of approved 
suppliers. As mentioned in Item 8, we are ciirtently the only 
approved supplier of cups, bags, etc; that bear the CREAM logo. 
Other than this, we do not directly supply, hOr dO we deliver or 
install any other item. We are not an approved supplier of any 
item. See Item 8 above for further details. The Operations Manual 
always remains our property and we may Change any Operations 
Manual occa;sionally to reflect changes in Our business system. 
You must treat the Operations Manual and all information in them 
as confidential, Ypu must keep the Operations Manual cuifent and 
follow new or changed provisions. iTie master copy of our 
Operations Manual mamtained at pur principal office is: controlling 
in the event of a dispute about the contents of the Operations 
Manual. (Section 7.01(b) of the Franchise Agreement). The Table 
of Contents: of Oiir Operations Manual is included as Exhibit D to 
this Disclosure Document. The Operations Manual has 
approximately 216 pages.

Initial Forms. May, in our discretion, provide you with copies of 
reporting and other opera;ting forms as detailed in our Operations 
Manual. (Section 7.01(c) of the Franchise Agreement),

Additional Assistance. May, in our discretion, provide you with 
specifications for products and designated suppliers from which 
you agree to purchase ihventory, goods, and supplies necessary for 
the start-up and ongoing Operation of the Business. (Section 
7,01(g) of the Franchise Agreement) . '

6. Grand Opening Advertising. We will approve of the advertising 
materials you use as part of yOur Grand Opening Advertising 
Riequirement. (Section I 'l.Ol of the Franchise Agreement).
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Initial Traininp Program

Hours 01 I

Introduction
Our 4 Principles
Qverview^of Operations
Inventory epntrol & 
Ordering
Training Employees
Accounting
Opening & Closing
Customer Relations
Identi^ing Products
Scopping Process
Asseinbly Techniques
Customer Service
Register Operations
Restocking
Cookie Duty,
Clean Dp
Questions & Answers
Exam and Graduation
Additional In-Store 
Training_____
Total Training Time

0

10-40

41 - 7i

Berkeley, CA or another location we designate
Berkeley, GA or another location we designate
B^erkeley, CA or another location we designate
Berkeley, CA or another location we designate

Berkeley, CA or another location we designate
Berkeley, CA or another location we designate
Berkeley, CA or another location we designate
Berkeley, CA or another location we designate
Berkeley, CA or another location we designate
Berkeley, CA Or another location \ye designate
Berkeley, CA or another location vve designate.
Berkeley, CA pr teiQther location we-designate
Berkeley, CA or another location we designate
Berkeley, CA or another location we;:designate
Berkeley, CA or another location we designate
Berkeley, CA pr another location we designate
Berkeley, G^A or another location we] designate
Berkeley, CA or another location wc; designate:
Berkeley, CA or another location we designate

The following instructors handle the implementation of the initial training program:

Name Numbers of Year of Experience in 
Industry

Numbers of Yearsof Experience 
with CREAM

Wafa Shamieh 12 8
Catherine Uhlihger ,30 1
George Salfiti 12 1

We will’provide you and up to one (1) additional trainee (“Trainee”) specified by you, with a single 
tuition-free training program in connection with the management and operation of the Business.. 
Training programs are for new franchisees and are scheduled throughout the year. The initial 
training, program will be provided at a mutually agreeable timei subject: to the availability of our 
instructors. Training takes place at a CREAM location we desi^ate. The allocation of hours of 
on-the-jdb training is only an approximation and depends on your background and skills as well 
as profieieriey in various subject areas. There is no formal classroom training as we believe the 
real value of any training is imparted in an on-the-job environment experience. You must pay the 
costs of yOu and your employees in attending the program, including travel costs, room and 
board expenses, and employees’ salaries. (Section 8 .01 of the Franchise Agreement).

Training is mandatory for all franchisees and you and yoUr Tra:inee must sa:tisfactorily complete 
all segments of training to our satisfaction before starting business operations. Determination of 
whether you and your Trainee satisfactorily complete training, rests solely with us. (Section 8,01
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of the Franchise Agreernent), You,and your Trainee must complete the initial training program no 
later than 30 days prior to the Business’ scheduled opening. Should you or yOur Trainee fail to 
complete the initial training program to our satisfaction, at our option, the respective person may 
repeat the course, or in the case of an employee, you may send a replacement (the “Replacement 
Personnel”) to the next available initial training program. Failure by yOu, your employee, or any 
Replacement Personnel to complete the initial training program to our satisfaction is a material 
breach Of the Franchise Agreement and we may terminate the Franchise Agreement. (Section 8.01 
of the Franchise Agreement). Wemay allow you to send additional personnel to oUr initial training 
program provided you pay our thenrcuirent: training fee of $250 per frainer per day.

Additional On-Site Assistance

In addition to the initial training program described above, during, the opening week of your 
Business, we will send up tp 2 of our representatives tO assist you for 1 to 4 days to help assist in 
the proper opening and operation of your CREAM Business. You must pay Us $250 per trainer per 
day for such assistance. Additionally, you must pay for our representatives’ transportation to and 
from your Business, lodging, meals, and wages during training. The amount Of additional on-site 
assistance we provide will depend on your needs and aptitude and the availability of our personnel, 
as deem appropriate, and necessary in our sole discretion.,

Training Materials and Employee Traininp

Instructional materials include a course curriculum and excerpts from oUr Operations Manual. 
Updated training: materials will be provided to you by us as they are developed. All training 
materials provided to you by us will remain our propertyi and: you agree not to challenge our or 
our affiliates’ title or rights in or to the training materials. These training materials are proprietary 
and confidential in nature and you may not,make any disclosure, duplication or other unauthorized 
use of any portion Of the training materials. (Section 8.G2,of the Franchise Agreement).

Your other employees may be trained by you or another person that has completed our initial 
training program or, at your request and subject to the availability of our personnel, we will train 
your additional personnel at our headquarters at our then-current tuition rate which is currently 
$2,000 per person. All training must be completed by your persoimel before undertaking 
substantial responsibility in the operation of the Business*. All training related expenses for yOUr 
additional teaching personnel, including transportation to and from the training site, lodging, 
meals, and salaries during training, are yoUir sole responsibility. Only our provided training 
materials may be used by you in training your personnel.

Site Selection for Opening

We may provide information about general site characteristics:, proximity factors, visibility factors 
and square footage. YOu are responsible for selecting your own business location which we must 
approve of (Section 6^01(a) of the Franchise Agreement). We may base our approval of your site 
on a number of factors, including yoUr and your landlord’s signing, of toe collateral assignment of 
lease. We do not select sites. The franchise is granted for a single, specific location. Unless we 
agree otherwise, you must secure your Premises within 7 months of the date you sign the Franchise 
Agreement. (Section 6.01i(a) of the Franchise Agreement). Upon request by you, we may extend
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this deadline if we deem advisable in our discretion based on several factors, ihclUdihg your efforts 
in obtaining a site amd other market conditions. If you cannot find an acceptable site anywhere 
within your Territory within the time limit and do not get ah extenribn, the Franchise Agreement 
will terminate and you would lose any money paid to us. We are currently an approved supplier 
for build-out services. We may advise on and provide a basic design layout for your CREAM 
franchise but you are solely responsible for ensuring that all cOnstiaictiohi remodeling and 
decorating conform to our standardis and specifications, subject, to our build-Out assistance. 
(Section 7.02(e) of the Franchise Agreement). You are solely responsible for ensuring the.Premises 
conform to local ordinances, and building codes and obtaining any required permits, subject to our 
build-Out assistance. (Section 6.02 of the Franchise Agreement).

We estimate the typical length of time between the signing of the Franchise Agreement and the 
Opening of your franchise will be between 9 months and 1 year; but the actual time may be longer. 
Factors affecting this time include finding an appropriate site, lease negotiations, time to Comply 
with various building permit requirements, time for build out, delivery and installation of 
equipment, furniture and inventory as well as tirne to schedule, attend and successfully complete 
our training program. Unless we agree otherwise, you rnust cornmence business Operations within 
1 year of the date you sign the Franchise Agreement. (Section 6.04 of the Franchise Agreement);

Assistance. Support and Services During Operations;

During the operation of yoUr franchise, we:

1. Start Up. Assistance. May, as we deem appropriafe in our solO discretion,, assist you for a 
period of between 1 to 4 days at your franchise for $250 per trainer per day, depending 
on your needs and aptitude and as we deem necessary in our discretion and the 
availability of our personnel, to aid in learning operations of your CREAM Business 
and to assist in establishing; standard operating procedures. (Section 7.02(a) of the 
Franchise Agreement).

2. Consultation.. May, as we deem appropriate in our sole discretion, provide continuing 
support by having representatives at OUr corporate office available to answer by email 
or mobile communications questions arising in the day-to-day operation of your 
business during normal business hours as we deem necessary in' Pur discretion.. 
(Section 7.02(b) of the Franchise Agreement).

3. Franchisee Convention. May^ as we deem appropriate in our sole discretion, sponsor 
annual seminars for updates on new management techniques, industiy trends and other 
topics of interest. Although there is no annual separate charge for these seminars, it is 
your responsibilily to pay all travel, living and other expenses incurred by you in 
attending these seminars (as well as your share of renting any conference room, 
equipment, etc.). Attendance at seminars is mandatory. We reserve the right to charge 
you our then-current fee for attendance at these conventions. (Section 7.02(c) of the 
Franchise Agreement),
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4. Updating. Will continue to develop and modify our System, and designate additionail 
products and semces to be offered by you in operating your CREAM Business, 
including proprietary private label products and services. You must sell all Proprietary 
Products^ approved products, and services we designate for use in connection v^^ith the 
Systemi at your CREAM Business. We may distribute periodic supplements and 
amendments to our Operations Manual as well as other information of general interest 
to all members of the franchise network. (Section 6.05(b) of the Franchise 
Agreement).

5, New Manager Training and Additional Training. Provide training (in accordance with 
our then^eurrent fee schedule in the Operations Manual) if a hew person becomes a 
meager at your franchise and you ask us to train them. Additionally, we may offer 
additional training programs arid/or refresher courses to you, your manager and/or your 
employees. We rnay require, your attendance at these programs and/or Courses. You 
must cover the expenses of you, your manager and your employees, including 
transportation to and from the training site and lodging, meals^ arid salaries during this 
training. The additional, training prograins and refresher courses will be at our then- 
current tuition rate for this training. (Section 7.02(i) of the Franchise Agreement).

6. Advertising. Will supervise the development of advertising, promotional, public 
relations, internet presence, website updates and other programs, including the CREAM 
Brand Fund (after the CREAM Brand Fund is implemented) and the grand opening 
advertising program. (Sections ll.Ql, 11.03 and U,04 of the Franchise Agreement).

7; Additional Consulting. May, as we deem appropriate in our sole discretion, provide 
additional support Or on-site consulting services in accordance with our then-current 
consulting fee schedule if requested by you and as we deem necessary in our 
discretion- (Section 7.02(f) Of the Franchise Agreement).

8. Protection of Marks. Take those steps we deem reasonably appropriate in our discretion 
to preserve and protect the ownership and validity of our marks, and to permit other 
franchisees to use these marks, only in accordance with our standards and 
specifications. (Section 5 .02 of the Franchise Agreement).

9. Toll-Free Telephone Nomberi We have the right, but not the obligation, to establish 
and maintain a toll-free: telephone number for the purpose of accepting and confirming 
customer orders nationwide. Customer servicej, arid customer follow-up and satisfaction 
surveys. If we establish a toll-free number, you must comply with our procedures for 
implementing the nationwide service: as we specify in, the Operations Manual or 
otherwise in writing, and you may be reiquired to pay a fee related to the establishment, 
operation and mamtenance of the toll-free telephone number. (Section 7.02(j) of the 
Franchise Agreernent).
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Advertising Program for Franchise System

Grand Opening Advertising

You must spend at least $10,000 to promote the grand opening of your Business before opening 
your Business as; your Grand Opening Advertising Requirement using adyertising materials 
approved by us.

CREAM Brand Fund Contribution

In July 2014, we established the GREAM Brand Fund for adyertising purposes for all CREAM 
franchisees. You must contribute a monthly CREAM Brand Fund Contribution to the GREAM 
Brand Fund for your Business, in the amount of two percent (2%) of your Gross Sales. (Section 
11.05 Of the Franchise Agreement). We haye the right to use contributions to the CREAM Brand 
Fund, in our discretion, to develop, producei and distribute nationail, regional and/or local 
advertising and to create advertising materials and public relations materials which promote, in our 
judgment, the services offered by the System. (Section 11.05(a) Of the Franchise Agreement). 
We may use Contributions to the CREAM Brand Fund to satisfy any and all costs of maintaining, 
administering^ directing, preparing, and producing advertising for each type of Business, including 
the cost of preparing and producing television, radio, digital, mag^ine and newspaper 
advertising campaigns, the cost of direct mail and outdoor billboard advertising; the cost of 
public relations activities and advertising agencies; the cost of developing and maintaining an 
Internet website; and personnel and other departmental costs for advertising that we internally 
administer or prepare. Not all System franchisees will benefit directly or on a pro rata basis from 
the CREAM Brand Fund’s expenditures. (Section 11.05(b) of the Franchise Agreement). While 
we do not anticipate that any part of the CREAM Br^d Fund will be used for advertising or 
public relations, which is principally a solicitation for the sale of additional fra:nchises, y/e 
reserve the right to include a notation in any advertisement indicating “Franchises Available.” 
(Section 11.05(b) of the Franchise Agreement).

The advertising will be prepared by us and by outside sources. If we do not spend the CREAMi 
Brand Fund’s contributions by the end of any given fiscal year, the funds will be carried forward 
into the next fiscal year. There is no requirement that the CREAM Brand Fund be audited, We 
will prepare on an annual basis,, and will have available to you within 90 days of the end of the 
fiscal year, a statement of contributions and expenditures for the CREAM Brand Fund, which will 
be provided to you upon your written request. (Section 11.05(f) of the Franchise Agreement). In 
2018 fiscal year,, we spent CREAM Brand Fund as follows: 15% on social media, 5% on POP 
(placement of product marketing), 5% on photography, 15% On digital and print advertising, 3% 
Oh email marketing, l9% on PR, 9% on graphics and website, 13% on branding activities fOr 
brand growth and market expansion, 16% on administrative expehses, nothing oh mystery 
shopper Or gift Cards.

We will contribute to the CREAM Brand Fund for company to wned/affi Hate-Owned CREAM 
Businesses that are subsequently opened at the rate provided in our Franchise Disclosure 
Document in the year that the company^owned Business is established.; (Section 11.05(e) of the 
Franchise Agreement). We have the right to require that an advertising cooperative and/Or 
franchisee advisory council be formed,, changed, dissolved or merged. (Section 11.05 of the
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Franchise Agreement). While we are not obligated to do sOj we reserve the fight to conduct 
advertising in your Territory.

Local A^ertising Requirement

You must expend one-^d-a-half percent (1.5%) of your Gross Sales On local adveftising as we 
prescribe: in the Operations Manual or otherwise in writing, which may include^ without limitation, 
requirements for placing a certain number and/or type(s) of media advertisements as your Local 
Advertising Requirement. You acknowledge/and agree that your local advertising obligation must 
be expended regardless of the amount(s) spent; by other System franchisees on local advertising. 
(Section 11.07 of the Franchise Agreement)., You are permitted to use yotir own advertising 
materials, so long as you have submitted them to us: for approval at least 15 days before your use. 
We must approve the advertising materials in vyriting. If we do not approve or disapprove your 
inaterials within 10 days of receipt by us, these materials will be deemed to be rejected. (Section 
11.01 of the Franchise Agreement).

Regional Advertising Cooperative

There are currently no regional Cooperatives in existence for the franchise System; However, we 
have the right, in our diseretion, to designate any geographical area for purposes of establishing a 
regional advertising and promotfonai Cooperative, and to determihe whether a Cooperative is 
applicable to the Business. If a Cooperative has been established applicable to the Business at the 
time you begin operating under the Franchise Agreement, you must immediately become a 
member of this Cooperative. If a Cooperative applicable to the Business isestablished at any later 
time dufirig the term of the Franchise Agreement, you must become a member of this COoperatiye 
no later than 30 days after the; date on \vhich the Cooperative begins operation. If the Business is 
within the teffitofy of more than one Cooperative, you must be a member of only one of these 
Cooperatives. (Section 11.06 of the Franchise Agreement).

Each Cooperative will be organized and goverried in a form and mannef and will commence 
operation On a date, approved in advance by us. (Sectiori 11.06(a) of the Franchise Agreement). 
Each Cooperative is not necessarily governed by written documents, and any governing documents 
that are in place will be available for review by the member franchisees. Each Cooperative will be 
organized for the exclusive purpose of administering regional advertising programs and 
standardizing advertising materials for uSe by the, members in focal advertising. (Section 11.06(b) 
of the Franchise Agreement). No promotional or advertising plans or materials may be used by a 
Cooperative or fumished to its members without our prior approval. All plans and materials must 
be; submitted to us in aceordance with the procedure set forth in Section ll.Ol of the Franchise 
Agreement, (Section 11.06(c) of the Franchise Agreement). All activities and contributions to the 
Cooperative shall be determined by a majority vote of the member franchisees in the Cooperative, 
subject to our approval, which we will not unreasonably v^ithhold. Such contributionsmay exceed 
the Local Advertising Requirement and you will receive credit for Cooperative contributions 
against the Local Advertising Requirement., (Section 11.01 (d) of the Franchise Agreement).

Each member franchisee must submit to the Cooperative, no later than the l5* each month, for the 
preceding month, its respective contribution as provided in; the Franchise Agreement together with 
Other statements or reports as we may require or as may be required by the Cooperative with our
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approval, (Section 11,01(e) of the' Franchise Agreement). No other annual of periodic financial 
statements need to be provided by the Cooperative other than those submitted by its. member 
franchisees.

We may gr^t to ^y franchisee, in our discretion, an exemptibri for any length of time from the 
requirementof membership in a Cooperative, upon written request of the franchisee stating reasons 
supporting this exemption. Our decision concerning this: request for exemption Will be final. 
(Section 1 i .01 (f) of the Franchise Agreement).

Computer System & POS System

Before opening yOu must purchase a Point Of Sale (POS) cash register in accordance with our 
standards and specifications. We currently require your POS system to be manufactured by Revel, 
Model Number i;8.5 touch-screen and have a software interface with your Wihdowsrbased 
computer system. Your POS cash register will use software-owned by POS CRE RETAIL^ Modeh 
Restaurant Pro (“POS System”), Before opehing, you must purchase (if you do not already own) 
a Windows-based cornputer'system that is relatively current and have access to a high bandwidth 
connection and secure access, Your computer system should have installed the current versions of 
Internet Explorer, Firefox or Safari. It should also have the following;third-pai% software that may 
come bundled with your computer: (i) Microsoft Office suite (including MS Word, Excel, 
Outlook) for word processing, spreadsheets and email :cOmmuriications; and (ii) QuickBooks 
professional or QuickBooks on line fOr accounting or any other accounting program wedesignate 
(collectively, the above requirements are referred to aS the “Computer System”): You are 
responsibie for all fees associated with obtaining the Computer system and required software.

We estimate that the cost of obtaining the required computer system will be roughly $6,000 and 
we estimate that the annual costs of any optional Or required maintenance, updating, or support 
contracts will be approximately'SSOO to;$f ,000 per year, We reServC the right to change the amount 
of our technology fee as changes are made to the System’s hardware and software requirements.

You must maintain an email account and you must give us electronic access to information on 
youf computer. No contractual limitation exists on our right; to access the information. YOu must 
also have a facsimile machine with its own dedicated fax line for use in your Business, as well as 
telephones and a cell phone. We may require you tO change, upgrade or update yOuf computer 
hardware, software and other office equipment. Franehisee, at its own cost, will be required tO 
effect any Siich change, upgrade, or update upon our written notice. No contractual limitation 
exists On the frequency or Cost of this obligation. We will have independent access to any data 
which you collect electronically. Additionally, you must provide us with all passwords and 
passcodes necessary to access the POS System^ and Computer System upon request by uS. We 
will have the right to ,(a) independently access the Computer System and POS System as we 
deem necessary in Our discretion, and (b) use the information derived from the Computer System 
and POS System as We see fit. (Section 10.01 of the Franchise Agreement),
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Internet

You must have, and maintain adequate hardware and software in. order to access the Internet at the 
bit speed we require from tiihe to time. We may, but are; not obligated to,, establish an Internet 
website that provides information about the System and the products and services offered by 
CREAM Businesses. In the event we exercise our right to create such a website, we have discretion 
and control over the website (including timing,, desij^, Contents and continuation)., We may, but 
are not obligated tOj create interior pages oh its, website(S) that contain information about your 
Business and other CREAM locations; If we do create these pages, we may require you to prepare 
ail or a portion of the page for your Business, at your expense, using a template that we provide; 
All such information Will be subject to Our approval prior to posting. (Sections 11.03(a) and 
11.03 (b) of the Franchise Agreement).

Except as approved in advance in writing by uS, you must not establish or maintain a separate 
website, splash page, profile or other presence On, the Internet, or otherwise advertise on the 
Internet or any Other public coniputer network in connection with the Business, including any 
profile on Facebook, Twitter, Pinterest, Lihkedln, Iristagram, YouTube or any other sociail media 
and/or networking site; If such approval is granted by us, you must: (i) establish and operate such 
Internet site in accordance with System standards arid any other policies we designate in the 
Operations Manual or otherwise iri Writingfrom tihie to time; and (ii) utilize any templates that we 
provides; to you to create and/or modify such site(s). (Section 11.03(c) of the Franchise 
Agreement);

We have the right to modify our policies regarding both our arid your use of Internet websites as 
we deem necessary or appropriate for the best interests of the Systern. (Section 11.03(d) of the 
Franchise Agreement). You acknowledge that we and/or ourafflliateS are the lawfill, rightful and 
sole owner of the Internet dornain name www.creamnation.com; as well as any Other Internet 
domain names registered by us, arid you unconditionally disclaim any ownership interest in Such 
domain names and any cotorably similar Internet domain names. You agree not to register ariy 
Internet domain nameiin any class or category that contains words used in or similar to any brand 
name Owned by us or our affiliates or any abbreviation, acronym, phonetic Variation or Visual 
variation Of those words (Section 11.03(e) of the Franchise A.greement),

Area Computer Network, Intranet or Extranet Participation

You must participate in any System-widei area computer network, iritranet system or extranet 
system that We implement and may be required by US to use this area computer network, intrariet 
system or extranet systerri to, among,other things: (i) submit your reports due under the Franchise 
Agreement to us Ori-line; (ii) view and print portions of the Operations Manual; (Hi) download 
approved local advertising materials; (iv) communicate with'us and other .System franchisees; ;and 
(V) participate iri trairiing. You must use the facilities of any area computer network, intranet 
system Or extranet System iri strict compliance' with the standards, protocols; and restrictions that 
we include iri the Operations Manual, including those related to the encryption of confidential 
informatiOri and prohibitions against the transmission of libelous, derogatory or defamatory 
statements. (Section 6.09 of the Franchise Agreement).
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Obiigations and Assistance Under the Development Agreement

Our obligations regarding site selection assistance, traiining, computer hardware and software 
selections, and advertising for additipna;! Businesses deyeloped under a Development Agreement 
will be governed by the form of single-unit franchise agreement you sign for each additional 
Business.

Area Representatives

We have entered into one currently effective agreement with an entity that will act as an “Area 
Representative” and solicit and proyide certain ongoing services to franchisees located in the 
territory of Florida. If you purchase a Business in Florida, our Area Representative may provide 
some of our obligations listed in this Item 1.1. Our current Area Representative is listed in 
Exhibit E of this Disclosure Document.

Non Traditional Venue Agreement

Before you open the Business at the Non-Traditidnal Venue, we will:

I. Approve the site for your Business within the Non-Traditional Venue (Section 3.1 
of the Non-Traditiorial Venue Agreement).

% Provide training to 2 of yoiir personnel (Section 3.3 of the Non-fraditional Venue 
Agreement). This training will be similar to the training program described above in this Item 
11.

3. Provide yOu with a copy of our eonfideritial Operations Manual (Section 3.3 of 
the Non-Tfaditional Venue Agreement).

During the operation of your Business at theNon-Traditional Venue, We will:

1. Provide you with a reasonable amount of promotional assistance and support 
(Section 4,1(a), of foe Non-Traditional Venue Agreement);.

2. Provide you with reasonable ongoing advice and support (Section 4.1(b) of the 
Non-TraditiOnal Venue Agreernent).

3. Provide you with operating procedures, including product and service standards 
(Sectiori 4,2 of foe Non-Traditional Venue Agreement).

4. Offer you, at our prices, advertising and marketing materials (Section 4.3 Of foe 
Non-Traditional Venue Agreement).
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ITEM 12 
TERRITORY

Premises

You will operate the Business from a specific location which we apprpve-(“Premises”) whieh will 
be identified on the Data Sheet of the Franchise Agreement. You may not conduct any other 
business from the Prerhises. If you have secured a site for the Business at the tiine you sign the 
Franchise Agreement, you will establish the Business at the approved sitei If you have not yet 
secured a site for the Business at the time you sign the Franchise Agreement, you will enter into 
our Site^Selection Addendum, attached as.Exhibit 1 to the Franchise Agreement, which wilj govern 
the site selection process. You may relocate the Business only with our prior written consent, 
\vhich we will not unreasonably withhold provided that the proposed new location meets our then- 
current criteria for a CREAM Business and is located within your Territory.

Territory

You are given a territory, usually defined by street boundaries, highways, counties, political 
subdiYisions, or Other rfieans on a imap '(“Territory”)- The TerritOt^ is specified in the Data Sheet 
of the Franchise Agreement. The size of the Territory will be approximately a one (1) to three (3) 
mile radius from the PremiseSj around the Premises^ unless your CREAM Business is located in a 
major metropolitan dovmtown area or similarly-Situated/jpopUlated central business district (a 
“Central Business District”). If your CREAM Business is located in such a major metropolitan 
area or Central Business Distfict, your Territory will be limited to a orierhalf (.1/2) mile; radius 
around the Premises or other area surrounding the Premises that has a population of 
approximately 25,000 persons, as we determine appropriate. The size of yoUr Territoiy may vary 
from other System franchisees: based on the location and demographics surrounding your Premises. 
There are no options, rights of first refusalor similar rights to acquire additional fi-anchises within 
your Territory or contiguous areas.

All catering orders will be taken through our centralized Ordering system and then will be 
distributed to the applicable franchisee to service the catering order in accordance with 
procedures established by us fi^om time to time in the Manual. If you provide Catering services 
withm your Territory that do not come from our centralized ordering system or provide such 
catering services without our approval, we may revoke yOur ability to provide catering services 
within your Territory and will instead direct all catering requests within your Territory to another 
CREAM Restaurant.

So long as you are in full compliance with the Franchise Agreement, except as described below, 
we will not own and operate: or license others to operate a Business under the Marks and System 
in its Territory. Because of our right to operate CREAM Businesses in non-traditional sites in 
your Territory, you will not receive an exclusive Territory, You may face competition from other 
franchisees, from outlets that we own, or from other channels of distribution or competitive 
brands that we control.
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Pevelopment Agreement

If you enter into a Development Agreement, you will obtain the right to own and operate a 
specified number of Businesses in the Development Area which you must open in accordance with 
the Development Schedule. Each Development Agreement will grant the right and obligation 
and t0 open at least 3 CREAM Businesses. The size of the Development Area vyill vary 
depending upon the number of Businesses we grant you the fight and obligation to open and 
operate under your Development Agreement, as well as the population and demographics, 
including whether the Development Area, is primarily urb^ Or suburban. Provided you comply 
with the terms of the Development Agreement, and any Franchise Agreements signed for 
CREAM Businesses within the Development Area, We Will not locate another CREAM Business 
operating under the Marks, whether franchised or company owned, in your Development Area 
during foe term of the Development Agreement.

You must comply with your development obligations in order to maintain foe territorial rights to 
your Development Area. In foe event foat you fail to meet your development obligations and the 
Development Agreement is terminated, you will retain yOur rights to my individual CREAM 
Businesses you timely opened during the term of foe Development Agreemeiit. This includes the 
territorial rights set forth in the Franchise A,greement for those timely-operied CREAM Businesses, 
provided that foe Development Agreement was' not terminated as a result of your failure to comply 
with the terms of your existing Frmchise Agreement(s)., Your rights to any CREAM Businesses 
for which there! is no Franchise Agreement and your territorial rights in the Development Area will 
terminate immediately upon tennination of the Development Agreement. Thereafter, We will have 
the right to develop the Development Area on our own Or through third parties. Because of our right 
to operate CREAM Businesses in non-traditional sites in your Development Area, you will not 
receive an exclusive Development Area, You may face competition from other franchisees, from 
outlets that we own, or from other channels of distribution or competitive brands that we control.

Reservation of Rights under the Franchise Agreement-and Development Agreement

The rights granted under both foe Franchise Agreement: do not include: (i) any right to Offer any 
product or service via e-cpmmerce; (ii), any right to establish an independent website of to establish a 
URL incorporating the Marks or any variation of foe Marks; (iii) any right to sell merchandise via 
wholesale; or (iv) any right to otherwise distribute, market, or implement Ouf products and services 
in anychahnel of distribution not specifically identified in foe Franchise Agreement.

Under foe Franchise Agreement, we and our affiliates have foe fight, in our sole discretion, to: (i) 
own and Operate Businesses at any locatiop(s) outside your Territory under the same Or diffefent 
marks. Or to license others the right to own and operate Businesses at any location(s) outside your 
TerritOiy under the same or different marks; (ii) use the Marks and System in connection with 
services and productSj promotional and marketing efforts or related items, or in alternative 
channels of distfibiition. Without regard to location; (iii) own and operate businesses, or market 
similar products and services, at any location(s) inside yOiir Territory under different marks, or to 
license others foe right to own and operate Businesses Or businesses,, or market similar products 
and services at any location(s) inside your Territory under different marks; (iv) exclusively operate 
and license others the right to own and operate Businesses under the Marks and System in non^
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traditional sites including, but not limited to, sports and entertainment stadiums, arenas, 
entertainment complexes, malls and other shopping outlets, and airports, without regard to 
location; and (v) use and license others to engage in any Other activities not expressly prohibited 
in the Franchise Agreement.

We retain,the right, in our sole discretion, to distribute in your Territory, as applicable, Odr or our 
affiliates’ products and services, whether now existing dr developed in the: future, in whatever 
manner and through the channels of distribution we, in oiir sole discretion, will determine. 
Alternate channels of distribution include, but are not limited to, sales of any products offered in 
the: Franchise Agreement under the Marks: at or through the internet, retail .stores or supermarkets, 
The Franchise Agreement grants you no rights to: :(i) distribute the services as described in this 
paragraph; or (ii) share in any of the proceeds: from Our activities, through our reserved rights or 
alternate channels of distribution,, even when those actions take place inside your Territory,

Under the Development Agreement, the parties agree and acknowledge that we and our affiliates 
reservesall other rights not expressly granted to you as disclosed in this Item.

NonrTFaditional Venue Agreement

During die term of the Non-Traditional Venue Agreement or any renewal or extension of the 
term, we will not bid for, operate or grant others the right to operate another CREAM Business at 
the Non-Traditiopal Venue.

ITEM 13 
TRADEMARKS

During the term of the Franchise Agreement, we grant you a license to use the mark as 
reproduced on the cover page of this Disclosure Document and any Other trademarks authorized 
for a CREAM Business (all eollectively referred to in this Item as “Marks”), Your continuing 
ability to use the Marks depends on following all applicable standards, specifications and 
operating procedures as set forth in our Franchise Agreemerit and our corLfidential Operations 
Manual. We are owner of the following marks, which are registered oh the Principal Register of 
the United States Patent and Trademark Office (“USPTO”):

CREAM (COOKIES 
RULE EVERYTPHNG 

ARO UND ME )
Februaiy 7,2012 4095:831 Principal

March 20,2012 4114165 Principal
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October 15, 2013‘

November 17, 2015

4418046

4855023

Principal

Principal

We have, will continue to, file; all affidavits and other documents with the USPTO to maintain 
the federal registration described above. There ape currently no effective determinations of the 
USPTOi the Tradernark Trial and Appeal Board, the tradernark administrator of any state or any 
court; no pending interference, opposition or cariceUation proceedings; nor any pendiiig material 
litigation involvihg the Marks.

You must promptly notify us of any suspected unauthorized use of the Marks, any challenge to the 
validity of the Marks, or any challenge to our ownership of, pur right to use and to license others 
to use, or your right to use, the Marks. We haye ^e sole right to direct and Con&ol any 
admiriistrative proceeding or litigation involving the Marks, including the right to settle the 
proceedings Or litigation; We have the exclusive right, but not the obligation, to affinnatiyely 
prosecute actions: against third parties for ihfiingement or threatened infringemerit of the Marks.

We have the right, though nOt the obligation, to defend you against any third-party claim, suit, or 
demand arising solely out of your use: of the Marks in a manner expressly authorized by us. Ifwe; 
in our sole discretion, determine that you have used the Marks in accordance with the Franchise 
Agreement and the; Operations Manual, we will pay'the cost of defending the action, including the 
cost of any judgment or settlement. Ifwe, in our sole discretion, determine that you haye notused 
the Marks in accordance vykh the Franchise Agreement and the Operations Manual, you will be 
required to pay for the defense or to reimburse us for costs we incurred in providing the: defense, 
including the cost of any judlgrnent or settlement. In the event of any litigation relating to your use 
of the Marks, you are required to sign all documents and assist us, as we deem necessary, to carry 
out the defense or prosecution including, without limitation^ becoming a nominal party to any legal 
action. Except to the extent that such litigation is the result of your use of the Marks in a manner 
not in^accordance with the terms of the Franchise Agreement, we will reimburse you for your out- 
of-pocket costs in. performing such acts.

We are not aware of any superior prior rights or infi:'inging uses that could materially affect your 
use Of the Marks in any state. Therefore, before entering into the Franchise’Agreement, you should 
make every effort to ascertain that there are: no existing uses of the Marks or confusingly similar
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rnarl^ being used in the market area where you wish to do business. You should imihediately 
notify us of any confusingly similar marks you discover.

You cannot register any of the Marks now or hereafter owned by us or any abbreviation, acronym 
Of variation of the Marks, or any other name that could be deemed confusingly similar, as Internet 
domain narnes. We retain the,sole right to advertise the System on the Internet and to create, 
operate, maihtaih and modify, or discontinue using of a website using the Marks.

You may use only the Marks which we designate, and may use them only in the manner we 
authorize and pennit. Any goodwill associated with Marks, including any goodwill which might 
be deemed to have arisen thfou^ your activities, inures direcfly and exclusively to our benefit. 
Ybu may use the: Marks only for the operation of the Business and only at the Business or in 
advertisihg for the Business,. You must use all Marks without prefix or suffix and in conjunction 
with the symbols “SM,” “TM,” “S” or “R,” as applicable. You may not use the Marks in 
connection with the offer or sale of any services or products which we have not authorized for use 
in connection with the System. You.may not use the Marks as part: of your corporate or other legal 
name. We must approve' your corporate name and all fictitious names Under which you propose 
to do business in writing before use. You must use your corporate or limited liability company 
name either alone or followed by the initials “D/Bi(A” and the business name “CREAM.” You 
must promptly register at the office of the county in which your Business is located, orsuch other 
public office as provided for by the laws of the state in vyhieh your Business is located, as doing 
business Under your assumed business name.

You acknowledge that we and/or our affiliates are the lay^l, rightful and sole owner of the 
Internet domain name www.creamnatibn.com. as well as any other Internet domain names 
registered by Us, and you unconditionally disclaim any ownership interest in such domain names 
and any colorably similar Internet domain names. You agree; not to register any Internet domain 
name in any class of category that contains words used in or similar to any brand name owned by 
us or our affiliates or any abbreviation, acronym, phonetic variation or visual variation of those 
words.

All of your advertising must prominently display the Marks and must comply with our standards 
for using the Marks; All such advertisihg is subject to oUr prior written approval, which we will 
not unreasonably withhold. We reserve the right to approve all Signs, stationery, business cards, 
forms, and other materials: and supplies bearing the Marks. You may use the Marks including, 
without lirnitatibn, trade dress, color eombinatiOnS' designs, symbols, and slogans, only in the 
manner and to the extent specifically permitted by the Franchise Apeemeht or by our prior written 
consent. You must submit to us and we: must approve all.advertising, publicity, signs, decorations, 
furnishings, equipment or other materials employing the Marks, or related marks, before first 
publication or use. We will not unreasonably withhold oUr approval. You must identify yourself 
as the owner of the Business (in the manner we prescribe) in conjunction With any use of the Marks 
including, without limitation, on invoices, order forms, receipts^ and business statibnery, as well 
as at subh conspicuous locations as we may designate in Writing at the Business Premises.

We reserve: the right to substitute different proprietary marks for use in identifying the System, and 
the businesses operating thereunder. You must discontinue using all Marks which we have notified
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you, in writing, have been modified or discontinued within 10 days oFreceiving written notice and 
must promptly begin using such additional, modified or substituted Marks at your expense.

ITEM 14
PATENTS, COPYRIGHTS & PROPRIETARY INFORMATION

We do not own any registered patents or copyrights which are thaterial to the franchise, however, 
we claim common law copyright and trade secret protection for several aspects of the System 
including our Operations Manual, advertising, and business materials.

There are no current determinations, proceedings or litigation involving any of our copyrighted 
materials. Should you becorne aWare that any unauthorized third party is using any of our 
copyrighted materials, we request that you notify us of this unauthorized use. We may revise any 
of our eopyrighted materials in our discretion, and may require that you cease using any outdated 
copyrighted material. You will be responsible for printing any revised of new advertising, 
marketing or other business materials.

During the term of the Franchise Agreement, you will receive information Which We consider trade 
secrets and confidential information. You may not, during the term of the Franchise Agreement or 
thereafter, communicate, divulge, or use for the benefit of any Other person, partnership, 
association, coloration, or limited liability company any trade secrets and cohfidehtial 
information, including but not limited to any proprietary recipes (if applicable), standards and 
specifications for food preparation, standards and specifications for the buildout of a Business, 
information about proprietary merchandise, any proprietaiy software we may now or in the future 
create, and the Operations; Manual, trade secrets;, price marketihg mixes related to the sale of food 
and beverage items and any other goods or services offered or authorized for sale by System 
franchiseesi our copyrighted materials; and methods and other techniques and know-how 
concefhing the of operation of the Business which may be communicated to you or of which you 
may be apprised by virtue of your operation of a Business (“Confidential Information”). Our 
Confidential Information also includes (i) current customer and prospectiye customer names and 
addresses, (ii) information about credit extensions to customers, (iii) customer service purchasing 
histories, (iv) rates charged to customers (subsections (i)-(iv) eollectively “Custonier Lists”), and 
(v) sources of suppliers. YOu may divulge this Confidential Information only to your employees 
who must have access to it to perform their empiloyment obligations. You must require your 
manager and any personnel having access, to any of our Confidential Information to sign an 
agreement stating that they will maintain the confidentiality of information they receive in 
connection with their employment and festrictihg; their .fight to work for a competitor while they 
are employed by you. This agreement, which will be in a form that we prescribe, will identify us 
as a third party beneficiaiy tO the agreement and Will, give us independent enforcement rights.

If you, your employees. Or principals develop any new concept, process pr irnprovement in the 
operation or promotion of the Business, yOu must promptly notify us and provide us with all 
necessary related information, without compensation. Any such concept, process or improvement 
will become our sole prOpeffy and We Will be the sole owner of all patents, patent applications, 
trademarks, copyrights and other intellectual property rights related thereto. You and your 
principals will assign to us any rights you may' have of acquire therein, including the right to 
modify the concept, process or improvement, and Otherwise must waive and/or release all rights

34

© 2019 CREAM,,Inc.
EASTAi650439'83i



of restraint and moral rights therein and thereto. You and your principals agree to assist us in 
obtaining and enforcing the intellectual property rights to any such concept, process or 
improvement in any and all countries and further agree to^execute and provide us with all necessary 
documentation for obtaining and enforcing these rights, You and your principals will irrevocably 
designate and appoint us as your agent ,and attomey-in-fact to execute and file any documentation 
and to do all other lawful acts to further the prosecution and issuance of patents or other 'intellectual 
property rights related to any concept, process or improvement. In the event that these provisions 
are found to be invalid or otherwise unenforceable, you and your principals will grant to us a. 
Worldwide, perpetual, noh-exclusive, fully-paid license to use and subiieense the: use of the 
concept, process or improvement if this use or sublicense would otherwise directly or indirectly 
mfi'inge your rights therein.

'Under the hJon-Traditiohal Venue Agreement, you must mtontaih the confidentiality of all 
business, tecl-mology, rharketing, operational, and proprietary information we provide to you, 
such, as the Operations Manual, operating procedures, training md service policies. The term 
“Confidential Information” does nOt include any information which (i) is not unique to us and is 
known to you prior to the signing of the NOhrTraditiOnal Venue Agreement, (ii) is or becomes 
generally knowri in the food and beverage industry other than through disclosure of Confidential 
Information by you, (iii) is disclosed to you by a third party lawfully in possession thereof and 
without restriction on disclosure, (iv): is independently developed by yOU without breach of the 
Non-Traditional Venue Agreement; or (y); is required to be disclosed by law Or regulation or by 
proper order of a court of applicable jurisdiction.

ITEM 15
OBLIGATION TO participate IN THE ACTUAL OPERATION OF THE

FRANCHISE BUSINESS

Unless agreed otherwise in writing by us, you must devote full wofking;time to the Business duririg 
the term of the Franchise Agreement. In the event you; are: given consent to devote less than full 
worltihg time to the operation of the Business, our consent will be conditioned on you employing 
a competent individual, approved by us, who has been adequately trained by you. We must approve 
of the manager which we will approve in our sole discretion. If this individual has not been 
adequately training by you, he or she must successfully complete our then-current training 
requirements as provided for in Section 8.01 of the; Franchise Agreement and Item 11 of this 
Disclosure Document before undertaking any responsibility at the Business. This individual must 
devote to the rnanageinent of the Business at least the equivalent of the working time not devoted 
by you; md provided further, that if you are at any time, by reason of Sickness, disability Or other 
cause, rendered unable to devote full working time to the operation, you must employ one or more 
substitutes, all to the end that there shall be devoted to the management of the Business at all times 
at least the full working time of one competent individual who has: successfully completed our 
training program.

We also require that any manager employed by you enter into a writfen confidentiality agreement. 
Your Franchise Agreement may be assigned to an entity (corporation or partnership) that you 
control. We do not require that your manager(s) have an ownership interest in the Business.
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Under the Nbn-Traditional Venue Agreernent, you must have a trained employee operating the 
Business at the Non-Traditional Venue at all times.

ITEM 16
RESTRICTIONS ON WHAT THE ERANGHISEE MAY SELL

You must (1) offer and sell only those custom frozen dessert, coolde, ice cream sandwiches and 
related products, that we have authorized for sale in writing; (2) offer and sell all types products 
and services we specify; (3) refrain from any deviation from our standards and specifications 
withOut oUr prior written consent; and (4) discontinue offering and selling any products or services 
which we may, in our discretion, disapprove in writing at any time. There are no contractual limits 
on OUT right to make changes or improvements to the products and services offered as part of our 
system, and we reserve the right to change all or any of these. You are responsible for all costs 
associated with making changes ,and/or improvements to the Premises or the products and services 
by the Business as a result of modifications, to the System. All products and services must meet 
our then-current standards and specifications^ as specified in our Operations Manual or otherwise 
in writing.

Under the; Non-Traditional VenUe Agreement, the menu will be attached as an exhibit to the 
Agreement. Except for those menu items listed in the menu, you may not carry any other menu 
items at the Business in the Non-TraditiOnal Venue without our prior written approval.

ITEM 17
RENEWAL, TERMINATION, TRANSFER AND DISPUTE RESOLUTION 

THE FRANCHISE RELATIONSHIP

These tables list certain important provisions of the franchise agreement, development 
agreement and related agreements; You should read these provisions in the agreements 
attached to this disclosure document

A. FRANCHISE AGREEMENT

a. Length of the 
franchise term

2.01 Ten years frpmthe date of signing.

b. Renewal or 
extension of the term

2.02 If you are in good standing you can exercise two (2) successive terms of 
five (5) years each.
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c.Requirements for 
franchisee to renew 
orextend

d. Termination by 
&ancHisee
e. Termination by 
franchisor without 
cause
£ Termination by 
franchisor withcause

g. “Caused defined - 
curable defaults

2.02

None

None

13.03

In order to renew, you must; (a) notify us of your intent to renew no
earlier than 180 days prior to expira:tion of your previous term; (b) not 
be in default of the Franchise Agreement; (c) all monetary obligations 
owed by you to us have: been fully satisfied prior to the commencement 
of the extension term; (d) execute our then-current form of Franchise 
Agreement which shall waive any initial franchise fee but may contain 
rtiaterially different terms; and (d) sign a general release^ in a form 
prescribed by us, of any and all claims against us, and our officers, 
directors; agents and employees, arising out of or relating to the 
Franchise Agreement; (e) agree in writing to remodel, refrirbish and 
renovate the Premises; (f) satisfied the themcurrent training 
requirements for renewing franchisees; and (g) pay to us a renewal fee 
in the amount of $3;600.

Not: applicable.

Not applicable.

We may terminate your Franchise Agreement with cause.

We may terminate your agreement following a 15-day cure period if 
you:
(a)'faiTto pay suins owed to us, our affiliates, or our major vendors and 
suppliers; (b) under-report fbyaity or adyertising fees; or expenditures by 
more than two percent (2%) or fail to submit timely reports or payments 
for any two (2) reporting periods in a 12-month period; (c) fail to 
immediately endorse and deliver to us any payments due to us from a 
third party that are erroneously remitted to you; (d), fail to maintain 
sufficient levels of inventory; (e) fail to open your Business vrithin 12 
months ofthe, date we sign your franchise agreement; failfo maintain 
the required days and hours of operation at yOur Business; (g) fail, to 
personally supervise the day-to-day operation of the Business or fail to 
employ a sufficiem number of qualified, competent trained personnel; 
(K) fail to maintain the strict quality controls reasonably required by 
your franchise agreement and/pr the Operations Manual; (i) conduct 
yourself in a manner that reflects adversely on the System, the Marks, or 
the services or products offered through the System; or (j) fail to procure 
or mmhtain any licenses^ certifications, or permits necessary for the: 
operation Of yOurBufiness;
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h. “Cause” defined- 
:non-curable defaults

13.04

13.01

13;02

We may terminate yo.Ur agreementifolldwing a,30-day cure period if you 
fail to perform or comply with any one or more of the terms or 
conditions of your fi-anchise agreement or any ancillary agreements 
between you arid Us or our afldliates.

Your Franchise Agreement will automafically terminate if: (a) you 
make an assignmerit for the benefit of creditors, files a voluntary petition 
in bankruptcy, are adjudicated;bankrupt orinsolvent, file or ^qUiesce in 
the filing of'a petition seeking reorganization or arrangement under, any 
federal or state bankruptcy or insplvency law, or consent to or acquiesce 
in the appointment of a trustee or receiver for you or the Business; (b) 
proceedings are commenced to have you adjudicated bankrupt or to jseek 
your reorganization under any state or federal bankruptcy or insolvency 
laWi arid the proceedings, are not disniissed withiri 60 days, or a thistee 
or receiver is appointed for you of the Busiriess without your consent, 
and the appointment is not vacated within 60 days; or (c) you atternpt to 
tntike an uriauthofized sale or transfer of you or any interest in the 
Business.
We may terminate your Franchise Agreement upon notice but Without 
providing yoU with an opppftUriity to cure if: (a), you or your principals 
are convicted; of or plead guilty pr no contest to a felony Of take part jn 
any criminal misconduct relevant to the operation of your Business; (b) 
you or your priricipals commit any fi-aud or misrepresentation in the 
operation of your Business; (c) you pr ypUr principals make any 
misrepreseritatipri or omission in connection with your fi'anchise 
application: (d) you fail tp successfully complete initial training; (e) we 
send you two (2) or more written notices to cure pursuant to Sections 
13.03 or 13.04 of yoUf franchise agreement in ,any l2-month period; (f) 
you or your principals materially breach any other-agreement with us or 
any of our affiliates, or threaten any material breach of any agreement, 
or any lease for tiie Premises,, and fail to cure the breach within any 
permitted period for cure; (g) you or your priricipals materially viplate 
any provisibn pf the Franchise Agreement relating to Marks or 
Confidential Information or misuse the dr Confidential
Information; (ti) you violate any health, safety, or sanitation law, 
ordinance of regulation^ or operate the Busiriess in a manner that presents 
a health or safety hazard to customers, or the general public; (i) you 
violate the iri-fefm restrictivefcovenant in your fianchise agreement; 0) a 
levy of writ of attachirient or executipn or any other lien is piaced 
against you or your principals or any of their assets which is riot released 
dr borided agaiinst within 30 days; (k) you or your principals become 
insolvent; (1) you abandon the Business; (m) you offer any unauthorized 
arid unapproved products or services at or from the Business; (n) you 
order pr purchase supplies, sigris, furnishings, fixtures, equipment or 
inventory from any currently unapproved supplier or any supplier which 
we have not approved; (o) you misuse or make unauthorized use of our 
Proprietary Software, servers, erriail systems ;and Franchisor’s social 
media sites; if any; (p) you fail to maintain insurance or Otherwise
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i.FrMclii see’s 
obligations on 
termination/honr 
renewal

j. Assignmeiit of 
contract-by ffanchisor

M.01

12.06

adhere to our insuraiice requirements; (q) you fail, within 15 days after 
notification of non-compliance by federal, state or local government 
authorities to comply with any law or regulation applicable to the 
Business; (r) any government action is taken against you that results in 
any obligation upon us which in our sole judgment is unecohoniical’, not 
in our best interests, or would result in us having an unintended 
relationship or obligation; (s) you fail to comply with the anti-terrorist 
provision of your Franchise Agreement; (t]i you take for your own 
personal use any assets or property of the Business, including employee 
taxes, FIGA„ insurance or benefits; or (u) there ®e ihsufiScient fiinds in 
your bank account to cover a check or BFT payment to us three (3) or 
more times within any 12-month period.
Upon termination or expiration and non-renewal of the Franchise 
Agreeihent, you must; (a) cease immediately all operations under the 
Franchise Agreement;! (b) pay us immediately ail unpaid fees and pay 
us, our affiliates,, and pur designated suppliers and Vendors all other 
monies owed;, (c) discontinue immediately the use of the Marks; (d): 
immediately return the Operations Manual to us, along with afl other 
manuals and Confidential Information we loaned to you, and 
iminediatdly and pefftianently cease use of any Confidential 
Information; (e) iimnediately pease using a!) telephone numbers and 
listings, facsimile numbers' and listings, and Internet listings used in 
connection with the operation of the Business and direct, the applicable 
company to transfer all such numbers and listings to us,or our designee 
under the Conditional Assignment of Telephone Numbers attached to 
the Franchise A^eement as Exhibit 4 or, if we direct, to disconnect the: 
numbers and delete the listings; (f) inunediately Vacate the Premises if 
we exercise our rights pursuant to the Collateral Assignment of Lease 
attached to the Franchise Agreement as Ejdiibit 3; (g) promptly 
surrender all stationeiy; printed matter, signs, advertising materials and 
other items containing the Marks, arid all items which are a, part of the^ 
trade dress of the System, as we direct; (h),ceaseto hold yourself but as 
our fi-anchisee; (i) take such action as shall be necessary to amend or 
cancel any assumed name, business name or equivalent registration 
which Contains any trade riairie or other Mark we licensed to you, and 
fiirriish us,evidence satisfactory to us of coinpliance with this,obliga:tion 
within 30 calendar days after the termination, expiration or transfer of 
the Franchise Agreement; (j) permit us to make fihal inspection Of your 
firiaricial records, books, and other accounting records afany time within 
six (6) tnOnths of the effective date of termina!tioni expiration, or 
transfer; (k) comply with the pOst-termiriatipn covenants set forth iri 
Section 15 of the Franchise Agreement, all of winch Shall survive the 
transfer^ termination or expiration) of the Franchise Agreement; (I) cease 
to use in advertising or in,any other manner, any methods, iprocedures or 
techniques associated ynth us or the System; tmd (m) execute from time 
to time any necessaiy papers,, documents, arid assurances to effectuate 
the intent of Section 14 of the Franchise Agreement.
We may freely assign our rights under the Franchise Agreenient.

©2019 CREAM, Inc:. 
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k- ‘Transfer’’ by 
franchisee - deBned

1. Franchisor 
approval of transfer 
by fi-anchjsee_____
m. Conditions for 
fi^chisor approval 
of transfer

12.01

12.01

12.01

Any voluntarily, involuntarily, direct or indirect transfer of the 
Frahchise Agreemerit, the Business^ or any part or all of the ovmership; 
of ypU (includihg, biit hot limited to voting stock, securities convertible, 
thereto, partnership and sole proprietorship interests);
We,have the right to approve all transfers which will hothe 
unreasonably Withheld as Ipngfas certain conditions are satisfied.

We may condition our approval of a fransfer on the following 
occurrences:
(a) the proposed transferee meets our uniform standards of qualification 
then applicable with respect to all applicants for a CREAM franchise: 
including, our then-current minimum net worth requirement; (b) all of 
your obligations under all written contracts and-agreements betweeh;you 
and us, our affiliates, or our approved/designated suppliers are ftlly 
satisfied and you are not in default thereunder; (c) a tt^sfer fee in the: 
amount: of $7,500 is paid to you at least thirty (30) days- prior to the 
effectiye date of the transfer; (d) the transferee signs, and agrees to be 
bound by the then-^cuirent form of franchise agreement; (e) the proposed 
transferee attends and completes all segments of the training program to 
our satisftction and pays us our then-current training fee for attendance 
at the initial training program; (f) except to the extent limited by 
applicable law, you, your• ownerf s), and the transferee (if it has had any 
previous relationship with us or our affiliates) haye executed a general 
release,, in a form satisfactory to us; (g) all of your accrued monetary 
obligations to us,, our affiliates, and our designated suppliers and 
vendofs, are satisfied; (h) you (and your principals if you are a 
partnership, coipOrafion or limited liability copipariy), and the members 
of their respective families must comply with the post-termination 
provisions of the Franchise Agreement; (i) the transferee must obtain, 
within the time limits set by us; and maintain thereafter, all permits and 
licenses required for the operation of the Business; 0) to the extent 
required by the terms of any teases or other agreements, the lessors or 
other parties must have consented to the proposed transfer; (k) the 
transfer must be made in compliance with any laws that apply to the 
transfer, including state and federal laws governing the offer and sale of 
franchises; (1) yOu must request that we provide the prospective 
transferee vrith.our then-current form of Banchise diSclbsure document; 
(m) our approval of the transfer vriH not constitute a yyaiver of any 
claims we may have against you; (n) we may disclose tO any prospective 
transferee such revenue reports and other financial information 
concerning: you and ybuf Business that you supplied to you; (b) you are 
responsible for payment of all commissions or other monies due from 
the sale of the Business if: (i) you listed the. Business with a broker; or 
(ii) transferee ;is referred to us by a broker lead referral network or 
otherwise; and (p) we approve the material terms and conditions of the 
assijgnment, which approval shall not be unreasonably withheld, 
including particularly a detertniriatlon, that the price and terms of 
payment are: not sO burdensome aS fo adversely affect the future 
operations of the Business by the proposed transferee in compliance with 
the terms'and conditions ofthe Franchise Agreement.

© 2019 CREAM, Iiic; 
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n. Franchisor’s right 
of first refusal to. 
acquire franchisee’s 
business __
o. Franchisor’s 
option to purchase 
fr^Chisee’s busihess

p. Death or disability 
offi^chisee

q. Non-competitjon 
covenants during the 
term of the franchise

r..Non-competition 
covenants afrer the 
franchise is 
terminated or expires

12.03

14.02

12.02

15.01

15.02

We have 30 days to mateh any offer for your. Business. If we do not 
exercise our right of first refusal, you must execute the purchase no later 
than 60 days after notification. For transfers of inore them 50% interest 
of the Busihess, we have a right to buy 100% interest in the Business.
Upon termination or expiration of your franchi.se agreernent, we havC' 
the option, but not the obligation, to purchase any personal property 
used in connection with operation of your Business by providing you 
^tteri notice within ,30 calendar days after termination or expiration 
and paying; you the boot yalue; for SiiCH personal property within 90 
calendar days of the notice. We may exclude from the personal property 
purchased any cash or its equivalent ^d any equipment, signs, 
inventory, materiials and supplies that are not reasonably necessary (m 
fiinCtion or quality), to the Business’s operation or that we have not 
approved as meeting Stmdafds for the Business..
Your interest must be transferred tO; an approved party within a 
reaspnable time, not to exceed 120 days. We have the right to manage 
duringinteriih period if the Business is not run properly.
You may hot (a), owrij maintaiini engage in, be employed by, lend money 
to, extend credit to dr have any interest in any iCe cream or frozen 
dessert: shop, bakery, cafr, dr’ dessert shop primarily serving ice cream, 
frozen yogurt, cookies and other baked goods, or any other business 
offering products,and services offered or authorized for sale by System 
franchisees (“Goihpeting Business”), aside from the operation of any 
Other CRE/^ Business; (b) employ or seek to employ any person who is 
at that time employed by us, our affiliates or any other System 
franchisee, or otherwise directly or indirectly induce or seek to induce this 
personto leave his or her employment; or (c) divert or attempt to divert: 
any business or customer or prospect of the. Business to any competitor, 
by direct or indirect inducement of otherwise^ or do or perform, directly 
or indirectly, any other act injurious or prejudicial to ftie goodwill 
associated with the Marks or the System. ___
For a period of two (2) years after the expiration and nonfenewal, 
transfer or termination of your Franchise Agreement, you may not enter 
into any business competing in whole or in part, with ,us in granting 
franchises or licenses to operate a Competing Business at the time your 
franchise agreement is terminated or otherwise expires and is not 
renewed. For a period of tWp (2) years after the expiration and 
noruenewal, transfer or termination of your Franchise Agreement, 
regardless of the Cause, you may riot; (a) o.w^ maintain, engage in,, be 
employed by, or have any interest: in my :Cpmpetihg Business at the 
time of termination or expiration and nonrenewal, (1) at your Business; 
(2) Within your Territory; of (3) within a radius of 30 miles of the 
perimeter of (i);your Territory or (ii) any other Territoiy licensed by us 
as of the date of expiration or termination of your fimchise agreement; 
or (b) solicit business froin custoriiers of your former Business or 
contact any of our suppliers or vendors for any Competitive business 
purpose, nor solicit any employees of us, oiir affiliates^ or System 
franchisees to cease thefr emplpyment with us. duf affiliates or System 
franchisees.
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s. Modification of 
the agreement

18.02 Any modification.of Franchise Agreement must be in writing ^d signed 
by both parties.

t. Integration/merger 
clause

18.02 Contract contains the entire understanding of the parties. Other 
promises, etc. are not enforceable unless in writing and signed by both 
parties. Only the'terms of the Franchise Agreement are binding (subject 
to state law). Any representations or promises outside of the .disclosure 
document and Franchise Agreement may not,be enforceable.

u. Dispute resolution 
by arbitration or 
mediation

16;01-16.02 You must bring, all disputes before.our,President and/or Chief Executive 
Officer prior to brining a claim before a third party. After e^austing 
this internal dispute resolution procedure, at our option, all claims or 
disputes between you arid us must be submitted first to mediation ,in San 
Mateo. County^ California in accordance with the American Arbitration 
Association’s Commercial Mediation Rules then in, effect (subject to 
state law).

V.. Choice of forum 16.03 All claims not. subject to mediation must be brought before a court of 
general jurisdiction in San Mateo County, California, or the United 
States District Court ,for the.Northem District of California.

w. Choiceoflaw 18.05 The franchise agreement is governed by the laws of the State .of
California (subject to state law).

B. DEVELOPMENT AGREEMENT

.

I FSi,a. Term of franchise 6.1 The Develbpmerit Agreefrient will commence on the date it is fully- 
executed and end on the last day of the calendar month that^the final 
Business is required to be opened and operating under the 
Development Schedule.

b. Renewal or 
‘ extension of the 

tertn

Not Applicable Not Applicable

c. Reqiiireinerits for, 
you to renew or 
extend

Not Applicable Not Applicable

d, Terrriination by you Not Applicable Not Applicable.
e. Tertnination by us 

vvithoutcause.
Not Applicable Not Applicable.

f. Termination by us 
vrith caiise

6:2 We may terminate yoiir Deyelopment Agreeinent with cause.

g. Cause defined,- 
default which can 
bexured

Not Applicable; Nof Applicable.

©2019GREAM,Inc:
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h.-Cause defined - 
default which 
c^ot be cured

Yourobligations on 
termination/ 
non-renewal______

j. Assignment of 
contract by us

k. “Transfer” by you- 
definition

1. Our approval'of 
tfMsferby 
franchisee

m. Conditibns for our 
approvahof transfer

n. Our right of first; 
refusal to acquire 
your business

0. Our option to 
purchase your 
business

p. Your dea:th or 
disability

q ./Non-competition 
covenants during 
the term of fhe 
franchise

r.Non-competition 
covenants after the; 
franchise is 
terminated or
PYni^^»c

s. Modification of the 
Franchise 
Agreement

Your Development Agreement can be tefmihated by us if:, (i) you 
cease to actively engagei in development activities in the 
Development Area or otherwise abandon your development 
business for threer(3) c6nsecutive months, or any shorter period that 
indicates an intent by you to discontinue development of the: 
Businesses within the .Development Area; (u) you become insolvent 
or are adjudicated bankrupt, or if any action; is tsdcen by you, or by 
others against you, under any insolvency, bankruptcy of 
reorganization act; or if you make an assignment for the benefit or 
creditors or a receiVer is appointed by you; (iii) you fail to meet 
your development obligations Under the Development Schedule for 
any one Development Period, and fail to cure such default within 
30 days, of receiving notice thereof; and (iv) any Ffanchiise 
Agreement that is entered into in order to fulfill your development 
obligations under the Development Agreement is terminated or 
subject to termination by us; pursuanfto the terms of that Franchise 
Agreement.

Not Applicable

8'

Not Applicable

Not Applicable

Not Applicable

Not Applicable.

Not.Applicable

Not Applicable

NotAppHcable.

We have the rightdo assign our rights under the. Development 
Agreement.
Any transfer in ypu fif yoii are an entity) or your fights/obligations 
under the Development Agreement.
YOU may nottfansfef any rights or obligations under the 
Development Agreement withoutour prior written consent.

Not Applicable.

Not Applicable.

Not Applicable.

Not Applicable.

Nothing additional. Please see non-competition covenants set: forth 
in your Franchise Agreement(s) entered into under the 
Development Agreement.

Nothing additional. Please see non-competition covenants set forth 
in ypuf Franchise Agreement(s) entered into under the 
Development Agreement;^

Any rnodificatibn of the Development Agreement must be in 
writing and signed by both .parties.
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t. Integration/ merger 
clauses

u, Eiispute resdlution 
by mediation

V. Choice of forum

w. Choice of law

Develo

Only the terms of the Development Agreement are binding;(subj eCt 
to state law). Any representations or promises made outside of the 
disclosure^ document and the Development Agreement may not be 
enforceable:

At our option, all claims or disputes between you and us must be 
submitted first to mediation in Millbrae, California in accordance 
with the American Arbitration Association’s Commercial 
Mediation Rules then iti effect if mediation is not successful, 
then by litigation.

All claims not subject to mediation must be brought before a court 
of general jurisdiction in San Mateo County, California and the 
jurisdiction and venue of the United States District Court for the 
Northern District of California. You consent to the personal 
jurisdiction and venue of these courts, (subject to state law)

The Development Agreement is governed by the laws of the. State 
of California; (subject to statelaw)

C. NON TRADITIONAL VENUE AGREEMENT

1 ^
1

a. Length of the franchise term 7.1 Continuous with term.of lease.
b. Renewal or extension of the

term
7.2 Successive renewals or extensions of lease.

c. Requirements for you to 
renew or extend

7,2 We may require that you sign a new non-traditional venue 
agfeemeiit which may provide for higher or different 
payments than under the current Noh-fraditibnal, Venue 
Agreement.

d. Termination by fr^chisee

1

8.2 You may not terminate the Non-Traditional Venue 
Agreement. You have the right to relocate or close, 
temporarily or permanently, the Business to .another site 
within the Non-Traditional Venue when required by or 
directed by the landlord pursuant to the lease; in 
conjunction with a refurbishment and recohcepting plan; or 
in conjunction with the renegotiation or extension/renewal 
of the lease, or other lease or concession agreements 
granted by the landlord or its agents.

ei Termination by franchisof 
withoutcause

None Not Applicable.

f Termination by franchisor 
with cause

8.1 We may terminate for cause.

g. Cause defined - curable 
defaults

8.1(c) Youiave 10 days to cure monetary defaults and 30 days to 
cure other defaults not.listed, in (h) below.

© 2019 CREAM, Inc. 
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h. “Cause” defined-jnon-cUrable 
defaults

8.1(a), 81(b) You become insolvent make an assignment for the benefit 
of creditors, file or become bankrupt or if a receiver, 
transfer or liquidation is approVed.

i. Eranchisee’suobligations on 
terminatioh/non-renewal

8.4 You must cease Operating ais a CREAM Business, pay us 
and our affiliates and suppliers amounts owed,, stop Using 
the Marks and cease all advertising of the CREAM 
Business, retUm all manuals, Confideritial Information and 
other materials, amend all assumed name filings, comply 
with all post-term covenants, and permit'us to make a final 
inspection of your books and records.

j . Assignment of contract by 
franchisor

9.1 We may assign the Non7Traditional Venue Agreement to 
any other person^ firm or entity^

k. “Transfer” by franchisee^ 
defined

9;2 Includes ^signment or sale of interests in the Non- 
Tradifional Venue Agreement and sale of a controlling 
interest in you, if you are?a business entity.

1. Franchisor approval of 
transfer by franchisee

9.2 We must consent to ^y assignment or transfer.

iti. Conditions for franchisor 
approy^ of transfer

9.2 Transferee meets our requirements for operating the 
Business, and you must be in compliance with the Non- 
Traditional Venue Agreement.

n. Franchisor’s right of first 
refusal to acquire 
franchisee’s, business

None Not.Applicabie.

0. Franchisor’s option to 
purchase franchisee’s 
business

8,3 We may purchase all assets of the Business, at book value 
and take an assignment of the lease .

p. Death or disability of 
franchisee

None Not Applicable.

q. Non-competition covenants 
during the terms ofthe 
franchise

10.1 (a) No interest or involvement in any competitive business.

r. Non-competition covenants 
after the fimichise is 
terminated.or expires

10.1(b) No interest or involvementln any competing business for a 
period of 2 yearsilocated at theiNonrTraditibnjil Venue.

s. Modification of the
agreement i

12,9 No modification or amendment unless agreed to by both 
parties.

i. Integration/merger clause 12.14 No pftier agreement between the parties. Any
representation or promises ,pUtside the disclosure docUineht 
may not be enforceable.

u. Dispute resolution by 
arbitration or mediation

12.5, Must exhaust internal dispute resolutipn procedures before 
commencing,legal.proceedings.

V. Choice,of forum 12.5 All legal proceedings must be. brought in any court of 
general jurisdiction in San Mateo County and the 
jurisdiction of the U S, district; court for the Northern 
District of California.

©2019 CREAM, Inc. 
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ITEM 18
PUBLIC FIGURES

We'do not use any public figure to promote Our franchise.

ITEM 19
FINANCIAL PERFORMANCE REPRESENTATIONS

The FTC’ s Franchise Rule permhs a franchisor to provide information abOut;the actual or potential 
fin^cial performance of hs franchised and/or franchisor-OWned outletSj if there is a reasonable 
basis for the; information and If the information is included in the disclosure document. Financial 
petfOrmance information that differs from that included in Item 19 may be given only if; (1) a 
fi-anchisor provides the actual records of an existing outlet you are cOhsiderihg: buying or (2) a 
fi'anchisor Supplements the information provided in this Item 19, for example, by providing 
information about possible performance at a particular location; or under particular circumstances.

We do not make any representations about.a franchisee’s future financial performance or the past 
financial performance of company-owned or fi-anchised outlets.. We also do not authorize Our 
employees of representatives to make any such representations either orally or iii wfitihg. If you 
are purchasing: ah existing outlet, however, we may provide you with the actual records of that 
outlet; If you receive any other financial perfoimance information or projections of yOUr future 
income; you Should report it to the Franchisor’s management by contacting Jimmy Shamieh at 
1799 El Camino Real, Millbrae, California 94030, (650) 754-6640^ and email tO 
jimmy@creamnation.eOm:, the Federal Tirade Commission, and the appropriate State regulatoiy 
agencies.

ITEM20
OUTLETS & FRANCmSEE INFORMATION 

TabIe;No. 1
Systemwide Outlet Summary 

For fiscal years ending 2016 to 2018

Franchised
2017
2018 :24 +1

Company- 
Owned and 
Affiliate-Owned

2Q16
2017
2018

Total Outlets 2016:
2017
2018

©2019;eREAM,,Inc.



Table No. 2
Transfers of Outlets from Franchisees to New Owners 

(other than the Franchisor)
For fiscal years ending 2016 to 2018

California 2016
2Q17 2
201,8 0

Totals 20:16 3’

2017 2
2018 0

Table No. 3
Status of Franchised Outlets 

For fiscal years ending 2016 to 2018

c
.

Ceased I 1

!SH'
Galifomia 2016 17 3 0 0 0 1 19

2017 19 3 3' 0 0 0 19
; 2018 19 3 Q 0 0 3 19

Colorado 2016 0 0 0 Q 0 0 0
2017 0 0 0 0 0 0 0
2018 0 1 0 0 0 0 1

Florida 2016 0 1 0 0 0 b 1
2017 1 '2. 0 b 0 0 3
2018 3 1 0 0 0 0 4

Nevada 2016 2 0: b 0 0 0 .2
2017 2. 0 0. 0 0 0 2.
2018 ,2 0 0 0 0 1 1

Total 2016 19 4 0 0 0 1 22
2017 22 .5 3‘ 1 0 0 0 24
2018 24 ■5 b i O' 0 4 2S
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California

Tot^ Outlets

Table No. 4
Status of Company-Owned and Afnliafe-O^ned Outlets 

For fiscal years ending 2016 to 2018

^ --'t _I
Mune

2017
20J8
2016
2017
2018:

Table No. 5
Projected Openings As of December 31,2018

California
Flonda

mf.

The name of each of our franchisees and the address and' telephone number of each of their 
outlets as of the date of this Disclosure Document is set forth in Exhibit E;

The name and last known home address and telephone nurnber of every franchisee who has had a 
Franchise Agreement terminated, canceled, not renewed, or otherwise voluntarily or 
inYoluritarily ceased to do business under the Franchise Agreement since our formation or who 
has not cortlmunicated with us within 10 weeks of the date of this Disclosure Document is listed 
on Exhibit E to this Disclosure Document. If you buy this franchise, your contact information 
may be disclosed to Other buyers when you leave the franchise system.

There are no signed confidentiality agreements restricting the ability of Our franchisees to speak 
openly about their franchise ownership experience.

There, are no trademark specific franchisee organization associated with this franchise isystem.

48
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ITEM 21
FINANCIAL STATEMENTS

Exhibit A of this DiselQsure Doeument eontains bur audited financial statements as of 
December 31, 2016i December 31, 2017, and December 31, 2018. Our fiscal year end is 
December 31.

ITEM 22 
CONTRACTS

The following contracts, agreements and other relevaint documents are attached as Exhibits to 
this Disclosure Document:

Exhibit B - CREAM, Inc. Franchise Agreement 
Exhibit 1 " Site Selection Addendum 
Exhibit 2 - Personal Guaranty 
Exhibit ! -- Collateral Assignment, of Lease
Exhibit 4 ~ Conditional Assignment of Franchisee’ s Telephone Numbers^

Facsimile Numbers, and Domain Names 
Exhibit-5 - Confidentiality and Restrictive Covenant Agreement 
Exhibit 6 -- Electronic Funds Withdrawal Authorization 

Exhibit C - Development Agreement 
Exhibit H - Statement of Franchisee 
Exhibit I - Non Traditional Venue Agreement

ITEM23
RECEIPTS

Exhibit J of this Disclosure Document contains a detachabie document, in duplicate, 
acknowledging receipt of this Diselbsure Document by a prospective franchisee.. You should sign 
both copies of the Receipt. Y bu should retain one signed copy for your records and return the other 
signed copy to Jirnitiy Shamieh at CREAM, Inc., 1799 El Camino Real,, Millbraes California 
94030,(650)754-6640.

© 2019 CREAM^ Inc. 
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EXHIBIT B

FRANCHISE AGREEMENT
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CREAM, INC.
FRANCHISE AGREEMENT 

DATASHEET

Franchisee:

Guarantors:

Effective Date: 

Premises:

Territory:,

Telephone Number: 

Facsimile Number:

Initial Frahchise Fee:

The terms of this Data Sheet are incorporated into the attached Franchise Agreement

© 2019 GREAM, Inc. Franchise Agreement 
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CREAM ERANCfflSE AGREEMENT

THIS AGREEMENT (the “Agreement” or “Franchise Agreement”) is entered into and
made effective this ___  day of, _______________ , by and between CREAM, Ihc., a
California corporation, with its principal business adch'ess at 1799 El Camino Real, IVlillbrae, CA 
94030 (“Franchisor”) and Franchisee identified in the attached Data Sheet (“Franchisee”).

RECITALS

A. As die result of the expenditure of tirhe, effort and money in research and 
development. Franchisor has developed and has the right to license a tnethod and system 
(“CREAM System” or “System”) for the development and operation of a custom frozen dessert, 
cookie, and ice cream sandwich shop comprised of distinctive business formats, systems, 
methods, procedures;, designs, layouts and specifications (“CREAM Business” or “Franchised 
Business”). Franchisor is in the process of developing a network (“GREAM Network” or 
“Network”) of franchises to use the System oh a niutually cooperative and interrelated basis.

B; Franchisor grants franchises to be operated under its System and proprietaiy 
service mark “CREAM” and its associated distinctive logo as depicted on the coyer page above 
(“Marks”). Franchisor continues to develop^ use and control the Marks so that consumer 
recognition thereof will continue, and Franchisee agrees to represent the System’s high standards 
of service, quality and appearance.

C- Franchisee acknowledges reading this Agreement and Franchisor’s Franchise 
Disclosure.Document and understands and accepts,the tenns, conditions and covenants contained 
in this Agreement as being reasonable and necessary to maintain Franchisor’s high standards of 
service, quality and appearance, as well as the consistency of these standards by all franchises 
within the Network, in order to protect and preserve the goodwill Of the Marks. Franchisee 
therefore agrees to operatethe Business as an integral part of Franchisor’s Network and System as 
they may be changed, approved and developed from time to time, and in this operation adhere to 
the uniform Standards, procedures and policies set forth below.

D. Franchisee desires to establish a Business under the System^ within the territory 
hereinafter Set forth, and to use in connection therewith the Marks and System, and provide the 
custoin frozen dessert, cookie, and ice creani sandwich products and Services authorized fOr the 
Business, as an integral part of Franchisor’s Network, and to derive the benefits of Franchisor’s 
reputations advice, experience, guidance and know-how.

E. Franchisor grants to franchisees,, for considerations, the right to conduct a 
business utilizing the System, as part of the Network, offering custom frozen dessCrt, CookiCj arid 
ice cream sandwich products, services and related supplies approved by Franchisor, and utilizing 
its formats, methods, specifications, standards, operating procedures, guidance and Marks.
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ARTICLE 1. GRANT OF FRANCHISE

1.1 Grant of Franchise.

(a) Rights (Ranted. Subject to and upon all of the terms and conditions set forth in 
this Agreement, Franchisor grants to Franchisee the right and license, and Franchisee undertakes 
the obligation to establish and operate a CREAM Business under the System and the Marks as 
Franchisor directs, and to use the Marks in connection with the: various: custom frozen dessert, 
cookie,,and ice cream sandwich products, services and related supplies utilized in the operation of 
the Business from a single location (“Premises”) identified in the attached Data Sheet. Except as 
otherwise provided for in this Agreement, the foregoing grant to Franchisee does not include: 
(i) any right to offer any product or service via ercbmmerce; (ii) any right to establish an 
independent website or to establish a URL incorporating the Marks or any variation thereof; 
(iii) any right to sell products or services at wholesale prices from the Business; or (iy) any right 
to distribute, market, or implement Franchisor’s products and services in any channel of 
distribution not specifically identified in this Agreement. Franchisee may not, without 
Franchisor’s written consent, offer or sell any products or services through delivery services, 
online orders, or via catering-orders or requests.

(b) Reservation of Rights. Franchisee expressly understands and agrees that 
Franchisor and Franchisor’s, affiliates shall have: the right,, in Franchisor’s sole discretion, to:
(i) own and operate Businesses at any location(s) outside Franchisee’s Territory (as defined ih 
Section 1.02) under'the same or different marks, or to license others the right to ovm and operate 
Businesses at any locatibn(s) outside Franchisee’s Territory under the same or different marks;
(ii) use the Marks and System in connection with services and products, promotional and 
marketing efforts or related itemSi or in alternative channels of distribution, without regard to 
location; (iii) own and operate Businesses or other businesses, or market similar products and 
servi;ces, at any location(s) inside Franchisee’s Territory under different marks, or to license 
others the right to own and operate Businesses or businesses, or market products and services at 
any location(s) inside Franchisee’s Territory under different marks; (iv) exclusively operate and 
license; others the right to own and operate; Businessesl Under the Marks and System in non- 
traditional sites ineluding, but not limited to, sports and entertainment stadiums^ arenas,, 
entertainment complexes, malls and other shopping outlets, and aiiports, without regard to 
location; and (v) engage and license others to engage in any other activities not expressly 
prohibited in this Agreement.

1.2 Territory.

Except as othenvise provided in this Agreement, for so long: as Franchisee complies with 
the terms and conditions of the this Agreement, Franchisor will not, while this Agreement is in 
effect, operate, nor will it grant others a license to operate a Business Under its System at any 
retail location within the specific area (“Territory”) as set forth irt the attached Data Sheet,

1.3 Other Channels of Distribution.

Franchisee expressly acknowledges and agrees that certain of Franchisor’s or its 
affiliate’s products or services, whether now existing or developed in the future, may be
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distributed in Franchisee’s: Territory by Franchisor, Franchisor's affiliates, dr Franchisor’s 
franchisees, licensees or designees. Such alternate channels of distribution shall include, but are 
not limited tOi sales of any products' offered hereunder under the Marks at: or through the internet, 
retail stores, supermarkets, or through catering dr delivery services. Fr^chisee understands that 
this Agreement grants Franchisee; no rights: (i) to distribute such products as described in this 
Section 1,03; or (ii) to share in any of the proceeds received by any such party therefrom.

ARTICLE 2. TERM AND RENEWAL

2.1 Term.

This Agreement and the appointment of Franchisee hereunder shall commence: on the 
date this Agreement is executed and, unless previously terminated as herein provided, shall 
expire on the tenth anniversary of the date on which this Agreement was executed.

2.2 Renewal Options.

The term of this Agreement and the appointment hereunder may be extended for two 
additional five-year terms, exercisable by written notice fiforii Franchisee to Franchisor, within 
180 days prior to the expiration of the initial term (or renewal term); provided that at the end of 
the initial term (or renewal term):

(1) Franchisee is not at the time; of the exercise dr at the commencement of the 
extenrion term, in default of the performance of any of Franchisee’s obligations hereunder;

(2) Ail monetary obligations owed by Franchisee to Franchisor, Franchisor’s 
affiliates, and Franchisor’s designated suppliers and vendors have been fully satisfied prior to the 
commencement of the extensionterm;

(3) Franchisee shall execute Franchisor’s then-current form of Franchise Agreement 
which shall waive any initial franchise fee but may contain ntateriairy different ternis;

(4) Franchisee has demonstrated to Franchisor’s satisfaction that Franchisee has the 
right to operate the Franchised Business at the Premises fOr the duration of the renewal terrn; or, if 
Franchisee is unable to operate the Franchised Business' at the Premises, Franchisee has secured 
a substitute location;

(5) Franchisee agrees in writing to remodel, refurbish and renovate the Premises, 
including without limitation, the interior and exterior design, fumihare, fixtures and equipment 
(including point-of-sale hardware and related software; and decor) so that the Business reflects 
Franchisor’s then-current standards;

(6) Franchisee satisfies Franchisor’s then-current training requirements for reitewing 
franchisees, if any, at Franchisee’s expense, as of the date of such renewal;

(7) Except to the extent limited by applicable law. Franchisee executes a general 
release, in a form prescribed by Franchisor, of airy and all claiims aga:ihst Franchisor, and its 
officers, directors, agents and employees, arising out of or relating to this Agreement; and
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(8) Franchisee pays to Franchisor a renewal fee in the ^ount of $3,000.

ARTICLE S. FEES

3.1 Initial Franchise Fee.

In consideration of the grant of franchise, and of the rights and privileges relating thereto, 
herein above made. Franchisee shall paylo Franchisor a franchise fee payable upon the signing of 
this Agreement in the ampunt of Thiriy Thousand Dollars ($30,000). This fee shall be paid solely 
for the grant of franchise rights and privileges^ shall be fully earned upon execution of this 
Agreement, and shall be in addition to all other fees, royalties, Costs and other expenditures of 
any kind required of Franchisee under the terms hereof, or any sums otherwise becoming due 
from Franchisee for any reason. The franchise fee, except as provided in subparagraph (c) 
below, is not refundable under any circumstances.

3.2 Royalties.

(a) Amount and Payment Schedule. In further consideration of the jgrant of franchise 
and rented rights and privileges hereurider, and in consideration of the services to be rendered by 
Franchisor to Franchisee in support of Franchisee’s operations as below provided. Franchisee 
shall pay to Franchisor a monthly royalty, equal to the greater of $2^000 Or six, percent (6%) of 
Gross Sales of the CREAM Business (as defined in subparagraph (b) below), via elecfronic funds 
transfer as noted in Section 3.04 on or before the 15- day Of each calendar month for the 
preceding calendar month’s Gross Sales (as defined in Section 3.05), provided, however. 
Franchisee’s Obligations to make royalty payments shall not begin until the eighth month 
following, execution of this Agreement or the date of Opening of the CREAM' business, 
whichever occurs first (i.e„ the first royalty payment shall be due on the 15* day of such eighth 
nionth with regard to royalties due for the previous month). If payment is not received by 15* 
day of each month, it will be deemed overdue and subject to the late charge specified in 
Section 3.06(a) below.

(b) Gross Sales Defined. As used herein the term “Gross Sales” includes the 
aggregate amount of all charges for custom frozen dessert, cookie, and ice cream sandwich 
products, services and supplies (defined in accordance with the accounting practices and 
procedures as specified by Franchisor), and all other receipts of any kind of Franchisee derived 
directly or indirectly from the operation Of the Business,, but excluding the atnount of all sales, 
use„:gross receipts and other taxes specifically added to sales priCes and collected from custorners.

3.3 CREAM Brand Fund Contribution.

Franchisee shall make monthly contributions of two percent (2%) of Gross Sales 
(“CREAM Brand Fund Contribution”) payable together with and in the same manner as the 
royalty payments referred to in Section 3^02, to a collective fund, as described more fully in 
Section 11.05 of this Agreement.
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Gross Sales Reports.

Franchisee must send Franchisor monthly a signed Gross Sales report (“Gross Sales 
Report”) on or before each Wednesday for the preceding month’s Gross Sales. The Gross Sales 
Reports must set forth Franchisee’s monthly Gross Sales generated during the previous month, 
Franchisee’s, calculation of the Royalty fee, and any othfer information Franchisor may require. 
Frarichifor may change the form ^d content of the Gross Sales Reports: from time to tinie.

3.5 Manner of Payment.

Payment of royalties shall be made On a monthly basis, no later than the 15^*^ day of each 
calendar month for the Gross Sales of the calendar month irnmediately prior to the payrnent. 
Royalties shall be by an electronic fonds tr^sfer program (the “EFT Prograin”) under which 
Franchisor automatically deducts all payments' owed to Franchisor under this Agreement, or any 
other agreement between Franchisee and Franchisor, from Franchisee’s bank account. 
Franchisee shall deposit all revenues from operation of Franchisee’s; Business into Franchisee’s 
bank account within two (2) days of receipt, including all cash, cheeks^ and credit card receipts. 
Before opening Franchisee’s Business, Franehisee shall provide Franchisor With Franchisee’s 
bank name, address and account number, a voided check from such bank accOimt,. and shall sign 
and give to Franchisor and Franchisee’s bank, all documents, including Exhibit 6 to this 
Agreement, necessary to effectuate the EFT Program and Franchisor’s ability to Withdraw funds 
from such bank account via electronic funds transfer (“EFT”). Franchisee shall immediately 
notify Franchisor of any change in Franchisee’s banking relationship, including changes in 
account numbers. Franchisor reserves the right to require Franchisee to pay any fees due under 
this Agreement by such other means as Franchisor may specify from time to time. If any Gross 
Sales Report has not been received within the time; period required by this Agreement,^ then 
Franchisor may process an EFT for the subject month based on the most recent Gross, Sales 
Report provided by Franchisee to Franchisor, proyided, that if a Gross Sales Report for the 
subject month is subsequently received and reflects: (i) that the actual amount of the fee due was. 
more than the amount of the EFT, then Franchisor shall be entitled to withdraw additional funds 
through EFT from Franchisee’s designated bank account for the difference; or (ii) that the actual 
amount of the fee due was less than the amount of the EFT, then Franchisor shall credit the 
excess amount to the payment of Franchisee’ s fiiture obligations.

3.6 Late Payments.

(a) Late Payment Amount. Any payment not actua:lly received by Franchisor as 
required by this Agreement shall be deemed overdue. If any payment is overdue. Franchisee shall 
pay Franchisor, in addition to the overdue amount, a late charge of one hundred dollars ($100) per 
occurrence-(“Late Charge”) plus interest on the overdue amount until paid, at the rate of the lesser 
of eighteen percent (1.8%) per annum or the maximum rate permitted by law (“Interest Rate”). 
This total is due upon receipt of the past due invoice and shall be deposited directly to 
Franchisor’s bank account, as specified by Franchisor.

(b) Insufficient Funds. As part of Franchisee’ s participation in the EFT Program, if 
the funds in Franchisee’s bank account are insufficient to cover any amounts due under this 
Agreement on the date such funds are duevln addition to the overdue amount. Franchisor has the

© 2019 CREAM, Inc. Franchise Agreement. 
EASTM656i;6554.2



right to immediately debit: from Franchisee’s bank account interest on such amount from; the date 
it was due until all past due amounts are paid, at the Interest Rate, plus the Late Charge per 
occurrence. Should any EFT not be honored by Franchisee’s bank for any reason. Franchisee 
agrees that Franchisee shall be: responsible for that payment and any service charge.

(c) No Waiver. Franchisee acknowledges that this Section 3.06 shall not constitute 
an agreement by Franchisor to accept any payments after they are due or a commitment by 
Franchisor to extend credit to, or otherwise finaiice Franchisee’s Business. Further, Franchisee 
acknowledges that failure to pay all amounts when due shall constitute grounds for termination 
of this Agreement,, as provided in Section 13 i03(a), notwithstanding the provisions of this 
Section,

3.7 Taxes on Payments.

In the eyent any taxing authority, wherever located, imposes any future tax, levy or 
assessment on any payment Franchisee makes to Franchisor, Franchisee must, in addition to all 
payments due to.Franchisor, pay such; tax, levy or assessment.

3.8 Non-Gompliance Fee.

If Franchisee falls to obtain the point-ofTsale tystem Franchisor requires Franchisee to 
obtain and Franchisee does not remedy sUch default within thirty (30) days notification from 
Franchisor, Franchisor may charge Franchisee a non-compliance fee equal to $50 per day for 
every day that Franehisee fails to utilize the correct point-of-sale system.

3.9 Technology Fee.

Franchisee is required to pay all third-party fees associated with required computer 
software and other required technology associated with the operation of the Franchised Business. 
Furthermore, Franchisor reserves the right to charge Franchisee ah on-going technology fee to 
pay for certain aspects of Franchisee’s computer system and/or software, which may include, 
without limitation, fees associated With website development Or social media (“Technology 
Fee”). Franchisor reserves the right to designate and/or change the amount, scope, or manner of 
payment of the Technology FeCi including the party to whom payment is-rnade, at any time upon 
providing reasonable notice to Franchisee, if Franchisor institutes a Technology FeCi Franchisee 
must pay the Technology Fee as directed by Franchisor.

3;10 Suspension of Services.

If Franchisee fails to make any payments to Franchisor as required under this Agreement 
then, in addition to the assessment of late charges and interest as set forth herein. Franchisor shall 
have the right to suspend, during such period of delinquency, any or all benefits and services 
afforded to Franchisee as a CREAM Franchisee. Suspension of these or any other benefits and 
services shall not be an exclusive remedy and shall not in any way affect Franchisor’s rights to 
receive or collect all Outstanding royalties and other amounts owed by Franchisee or to terminate 
this Agreement because of Franchisee’s failure: to make payments required under this 
Agreement.
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ARTICLE 4, CONFIDENTIAL INFORMATION.

4.1 NbnvDisclosure.

During the term of this Agreement, Franchisee will receive: information which Franchisor 
considers its trade secrets and confidential infoimation, including but not limited to any 
proprietary recipes (if applicable), standards arid specifications for food preparation, standards 
and specifications for the build out of a Business, informatiori about proprietaiy merchandise, 
any proprietary software Franchisor inay now or in the future create, and the operatjoiis manual 
(“Confidential Information”)., Franchisee sha;ll not, during the term of this Agreeinent or 
thereafter, communicate, divulge, or use for the benefit of ariy other person, partnership, 
association, corporation, or limited liability company any Confidential Information including, 
without limitation, trade sebrets; price marketing mixes related to the sale of food and beverage 
items and any other goods or services offered or authorized for sale by System franchisees; 
Franchisor’s copyrighted materials; and methods and Other techniques a!nd, know-how concerning 
the of operation of the Business which may be communicated to Franchisee or of which 
Franchisee rnay he apprised by virtue of Franchisee’ s operation of the Business. Franchisee may 
divulge such Confidential Infoimation only to such Of Franchisee’s employees as must have 
access to it in order to operate Franchisee’s Business; Frarichisee also aclmowledges and agrees 
that certain infoimation, including (i) current customer and prospective customer names and 
addresses, (ii) information about credit extensions to customers, ,(iii) custOiner service purchasing 
histories, (iv) ratesi charged to customers (subsections (i)-(iv) collectively “Customer Lists”), and 
(v) sources of suppliers, also constitute the trade secrets and confidential and proprietary 
information of Franchisor. Any and all information, knowledge^ knOw-how, techniques, and other 
data which Franchisor designates as confidential will be deemed Confidential Information for 
purposes Of this Agreement.

4.2 Employees.

At Franchisor’s request, Franchisee must require Franchisee’s key ernployees arid any 
persOririel Laving access to any of Franchisor’s Confidential Information to enter into the 
Confidentiality arid Restrictive Covenant Agreement attached as Exhibit 5 to this 
Agreement.

4.3 New Concepts.

If Franchisee, Franchisee’s employees, or Franchisee’s principals develop any new 
concept, process Or improvement iri the operation or promotion of the Business, Franchisee shall 
promptly notify Franchisor arid provide Franchisor with all necessary related information, 
without compCftsatiott. Ariy such cOrieept, process or improvement shall become Franchisor’s 
sole property and Franchisor shall he the sole owner of all patents, patent applications, 
trademarks, copyrights and other intellectual properly rights related thereto. Franchisee; and 
Franchisee’s principals hereby asSigri to Franchisor any rights Franchisee may haye or acquire 
therein, including the right to modiify such concept, process or improvement, and otherwise 
waive and/Or release all rights: of restraint arid nioral rights therein and thereto. Franchisee and 
Franchisee’s principals agree to assist Franchisor in obtaining and enforcing the intellectual 
property rights to any such concept, process of improvement in any and all countries, and further
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agree to execute and provide Franchisor with all necessary docurnentatipns for pbtairiing and 
enforcing siich rights. Franchisee and Franchisee’s principals hereby irrevocably designate and 
appoint Franchisor as Franchisee’s agent and attomey-in-fact to execute and file any such 
documentatioh and to do all other lawful acts to further the; prosecution and issuance of patents 
or other intellectual property rights related to any such concept, process or improvement. In the 
event that the foregoing provisions of this Section 4.03 are found to be invalid or otherwise 
unenforceable, Franchisee and Franehisee’s principals hereby grant to Franchisor a worldwide, 
perpetual, non-exclusive^ fully-paid license to use and sublicense the use of the concept, process 
or improvement to the extent such use, or sublicense would, absent this Agreement, directly or 
indirectly infringe Franchisee’ s, rights therein.

ARTICLE 5. PROPRIETARY MARKS

5.1 Use of Marks.

Franchisee acknowledges that Franchisee’s fight tP use the Marks is derived solely from 
this Agreement and is limited to the operation of a Business pursuant tp and in compliance with 
this Agreement and all applicable specifications, standards and operating procedures prescfibed 
by Franchisor in the Manual (as herein defined), from time to time during the term of this 
Agreement. Specifically and without limiting the foregoing. Franchisee agrees:

(1) Franchisee shall use Only the. Marks authorized by Franchispr in the Manual (as 
herein defined), and shall use the Marks, only in the manner authorized and permitted by 
Franchisor.

(2) Franchisee shall use the Marks only in connection with the operation of the 
custom frozen dessert, cookie, and ice cream sandwich CREAM Business licensed hereunder and 
only within the Territory referred to in Section, 1.01 Of this Agreement.

(3) This Agreement does not confer any goodwill Or interests in the Marks upon 
Franchisee. Franchisor owns all right, title;, and interest ifi and to the Marks and the and any and 
all goodwili arising from Franchisee’s use of the Marks Under the System shall, inure solely and 
exclusively to the benefit of Franchisor, and upon expiration or termination of this Agreement 
and the license herein granted, except as expressly provided herein, no monetary amount, shall be 
assigned to any goodwill associated with Franchisee’s use of the System Or Marks.

(4) The Marks are valid and serve to identify Franchisor, the System and those: 
licensed under the System. Franchisee agrees not to directly or indirectly contest the validity or 
ownership of the Marks. Throughout the term of this Agreement, including any extensions, 
thereof, franchisee shall identify himself or herself as a franchisee of Franchisor in corijUhction 
with ahy'use of the Marks, displaying the Marks in connection with the operation of the Business 
as Franchisor may specify from time to time.

(5) Franchisee agrees not to use any Mark licensed under this Agreement in 
conriection with the sale of any unauthorized product or service Or in any other manner not 
expressly approved in writing by Franchisor.:
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(6) If it becomes advisable at any time, in Franehisor’s sole discretion, for Franchisor 
or Franchisee to modify or discontinue use of any Mark or use one or more additional or 
substitute Marks or commercial symbols^ Franchisee: shall discontinue using all Marks which 
Franchisor has notified Franchisee, in writing, have been modified or discontinued within ten 
(10) days of receiving written notice andj at Franchisee’s sole cost and expense, shall promptly 
begin using such additional, modified or substituted.Marks.

(7) Franchisee may not: use the Marks as part of Franchisee’s corporate or other legal 
name. Franchisee’s corporate name and all d/b/a names or fictitious names under which 
Franchisee proposes to do business must be approved by Franchisor in writing before use. 
Franchisee must promptly register at the office of the county in which Franchisee’s Business is 
located, or such other public Ptfice as provided for by the laws of the State in which Franchisee’s 
Business is Igcated, as doing business under such assumed business name.

(8) Franchisee must promptly notify Franchisor of any Suspected unauthorized use of 
the Marks,, any challenge to the validify of the Marks^ or any challenge to Franchisor’s 
pvraership of, Franchisor’s right to use and to license others to Use, or Franchisee’s right to use, 
the Marks. Franchisee acknpvyledges that Franchisor has the sole right, though not the obligation 
to direct and control any administrative proceeding or litigaiion involving the Marks, including 
any settlement thereof .Franchisor also has the right, but not the obligation, to take action against 
uses by others that may constitute infringement of the; Marks. Franchisor has the rights though 
not the Obligation, to defend Franchisee against any third- party claim, suit, or demand arising 
out of Franchisee’s use of the Marks, In such circumstances, if Franchisor, in Franchisor’s Sole 
discretion, determines that Franchisee has used the Marks in accordance with this Agreement, 
Franchisor Shall bear the cost of such defense, including the cost of any judgment or settlement. 
If Franchisor; in Franchisor’s sole discretiori, determines that Franchisee has not used the 
Marks in accordance with this Agreement, Franchisee shall bear the cost of such defense, 
including, the cost of any judgment or settlement. In the event pf any litigation relating to 
Franchisee’s Use of the Marks, Franchisee shall execute any and all documents and do such acts 
as may, in Franchisor’s opinion, be necessary to carry out such defense or prosecution including, 
without limitation, becoming a nominal party to any legal action, Except to the extent that such 
litigation is the result of Franchisee’s use of the Marks in a manner not in accordance vvith this 
Agreement, Franchisor agrees to reimburse Franchisee for Franchisee’s put-of- pocket costs in 
performing such acts.

(9) Franchisee shall use the Marks only in connection with the Business and only at 
the Premises and in advertising for the Business.

(10) Franchisee shall Use all Marks without prefix or suffix and in conjunction with the 
symbols “™”, SM”, “S” or “®”, as applicable. Franchisee may not use the Marks in connection 
with the offer or sale, of any products or services which Franchisor has not authorized for use in 
connection with the System.

(11) Franchisee must identify itself as the owner of the Business (in the manner 
Franchisor prescribes) in conjunction with any use of the Marks including, without limitation, on 
invoices, order forms, receipts, and business stationery, as well as. at such, conspicuous locations 
at the Business premises aS Franchisor may designate in writing. In all public records, in
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relationships with other persons, and on letterhead and business forms, Franchisee shall indicate 
Franchisee’s independent ownership of the Franchised Business and that Franchisee is solely an 
independent franchisee Of Franchisor.

(12) Franchisee must prominently display the Marks on or in connection with any 
media advertising, promotional materials, posters, displays, receipts, stationery and forms that 
Franchisor designates and in the manner that Franchisor prescribes.

(13) Frahchisee’s right to use the Marks is limited to such uses as are authorized under 
this Agreement, and any unauthorized use thereof shall constitute an infringement of 
Franchisor’s rights.

(14) Franchisee shall not use the Marks to incur any obligation or indebtedness on 
Franchisor’s behalf;

(15) Franchisee shall execute all documents Franchisor deems necessary to obtain 
protection for the Marks Or to maintain their continued validity and enforceability.

(16) Franchisor oWhs all right, title, and interest in and to the Marks and the gpodwill 
associated with and symbolized by them, arid Franchisor has the right to use, and license others 
to use^ the Marks-

(17) The Marks are valid and serve to identify the System and those who are 
authorized to operate under the System j

(18) During the term of this Agreement and after its expiration or termination. 
Franchisee shall not directly or iridireetly coritest the validity of, or Franchisor’s ownership of, or 
right to use and, to license others to use, the Marks;

(19) Franchisee’s use of the Marks does not give Frarichisee any ownership interest or 
other interest in or to the Marks;'

(2Q) All goodwill arising from Franchisee’s use Of the Marks shall inure solely and 
exclusively to Frariehisor’s benefit, and upon expiratiori or tefmiriatiori of this Agreement, no 
monetary amount shall be assigned as attributable to any goodwill associated with Franchisee’s 
use of the System or the Marks;

(21) Except as specified in Section 1.02 hereof, the license of the Marks granted to 
Franchisee hereunder is noriexClusive arid Frahchisor retains the fight, among others, (i) to use 
the Marks itself in connection with selling products arid services, (ii) tO ^arit other licenses for 
the Marks, and (iii) to develop and establish other systems using the Marks, rimilar proprietary 
marks, or any other proprietary marks, and to grant licenses, thereto without providing Franchisee 
any rights therein.

5,2 Protection of Marks.

Franchisor will take, all steps reasonably necessary to preserve and protect the owriership 
and validity of the Marks. Franchisor will use, and permit Franchisee arid other frarichisees to
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usCj the Marks only in accordance with the System and the standards and specifications attendant 
thereto which Underlie the goodwill associated with and symbolized by the Marks.,

ARTICLE 6. FRANCHISEE’S OBLIGATIONS & DUTIES

6.1 Selection, and Lease of Premises.

(a) Time Periods . Unless otherwise agreed by Franchi sor, within 7 months of the date 
this Agreement is signed, the Premises shall be selected and a lease signed by Franchisee subject 
to Franchisor’s written approval. In any event, and unless otherwise specified by Franchisor, 
Franchisee shall commence business operations within 1 year of the date this Agreement is 
signed. If Franchisor has not approved a location for Franchisee to operate the Business as Of the 
date Franchisee signs this Agreement, the parties shall enter into the Site Selection Addendum 
attached as Exhibit 1 to this Agreement,^ the terms of which :sha;il govern the parties’ site 
selection obligations. Franchisee may riot relocate the Business without Franchisor’s prior 
vvritteii consent. Upon written request by Franchisee, Franchisor may, iii its sole discretion 
extend the deadline to obtain possession Of the Premises.

(b) Lease Terms. The term of any lease for the Premises, including any options, must 
be equal to or greater than the term of this Agreement. Franchisor has the right to review, 
evaluate and approve Franchisee’s proposed lease (the “Lease”) for the Prernises prior to 
execution. Franchisor may condition FrarichisOr’s approval of any proposed Lease on,, among 
other things. Franchisee and Franchisee’s landlord’s execution of a Collateral Assignment of 
Lease (attached as Exhibit 3 hereto) which (i) grants Franchisor the right, without the obligation, 
to assume the Lease upon (a) Franchisee’s default under the Lease,, or (b) termination, transfer or 
expiration of this Agreement; and (ii) authorizes and requires Ffanchisee’S landlord to disclose to 
Franchisor, upon Franchisor’s request, sales and other iriformation Franchisee has fUmished to 
the landlord. Franchisee shall deliver an executed copy of the Lease and the Collateral 
Assignment of Lease to Franchisor within ten (10) days of execution thereof Neither 
Franchisor’s review of the Lease nor Franchisor’s acceptarice of the site Franchisee has selected 
constitutes a representation or guarantee that Franchisee will succeed at the Premises or an 
expression of Franchisor’s opinion regarding the terms of the Lease. Franchisor encourages 
Franchisee to seek independent counsel from a lawyer Or business adviser to assist Franchisee in 
selecting a location and negotiating a lease for the Business.

(c) Relocation. If, for any reason, the Lease term is shorter than the term of this 
Agreement and the Lease cannot be renewed or extended, or Franchisee carinot. continue, for any 
other reason to occupy the Premises, Franchisee must relocate the CREAM Business to a 
mutually acceptable site within the Territory to complete the unexpired portion of the term of this 
Agreement. Franchisee must notify Franchisor of Franchisee’s intention to reloca:te, procure a 
site acceptable to Franchisor within ninety (90) days prior to closing Franchisee’s existing 
Business, and open the new Business for business within thirty (30) days Of closing Franchisee’s 
existing Business.
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6.2 Business Appearance and Construction..

The Business shall eonfomi to Franchisor’s standards and specifications for appearance, 
layout and desi;^. Frarichisor may provide Franchisee with prototypical architectural rough 
drawiiigs for build-out of the Business as Franchisor deems appropriate in its sole discretion, but 
Franchisee is ultimately responsible for the preparation of final architeetural and working 
drawings necessary to complete construction and/or build-out at the Premises, Franchisor must 
approve all plans before Franchisee begins constructiOn^uildrOut. Franchisor must approve all 
subsequent, material changes to the plans and drawings before such changes may be 
implemerited. Franchisee must purchase architecture and contracting services for the 
construction of the Business which meet Franchisor’s minimum specifications as outlined in the 
Manual (as defined in Section >6.05 belovv). Franchisor reserves the right to designate a supplier 
Franchisee must use: in connection with such services as,designated in the Manual. Any architect 
or contractor vvhich Franchisee hires must be approved by Franchisor, in adyance? and in writing. 
Franchisee is solely resporisible, for ensuring that the site conforms to all local ordinances and 
building codes and obtaining any required permits, Franchisee further acknowledges that 
Franchisor has no responsibility to ensure that the Franchised Business is developed and 
operated in compliance with all applicable laws, ordinances, and regulations, and that Franchisor 
shall have no liability in the event the development or operation of the Franchised Business 
violates any law, ordinance Or regulation.

6.3 Attend and Satisfactorily Complete All Training; Attend Conventions.

Franchisee and all trainees of Franchisee shall, at Franchisee’s sole expense, attend and 
satisfactorily complete all segments of the training program as provided for in Section 8.Q1 
bereofi Franchisee agrees to attend all seminars and additiGnai/refresher training and pay all 
associated costs as provided for in Sections 7.02(c) and 8.02 below.

6.4 Opening Requirements.

Franchisee shall open the Business for business within one (1) year from the date 
Franchisor and Franchisee sign this Agreement.

6.5 Operation of Business.

(a) Operations Manual, Franchisee shall follow Franchisor’s start-up timetable as 
delivered during Franchisor’s training program regarding: the development and commencement 
of Business operations and shaill thereafter. Continuously operate the: Business devoting 
Franchisee’s full working timOi best efforts, skills, and diligence to the Business, selling and 
providing only those custom frozen dessert. Cookie and ice Cream sandwich products, services 
and supplies authorized or required to be provided as part of Franchisor’s System as set forth ih 
Franchisor’s confidential operations manual (“Manual”), including, supplements, addenda and 
amendments thereto, and Franchisee shall not sell Or provide other services or products except 
those which Franchisor, in its sole and absolute discretibni shall approve as being compatible and 
not interfering with Franchisor’s System, Marks: and Network. However, while the Manual is 
designed to protect Franchisor’s brand and reputation, and the goodwill associated with 
Franchisor’s Marks, the Manual is not designed to Control the day-to-day operation of the
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Franchised Business. The Manual, as modified from time to time, and containing the:most;current 
schedule of fees, is incorporated in thi s franchise agreement by teferehce.

(b) System Improvements. Franchisee acknowledges and agrees that Franchisor may 
supplement, improve or otherwise alter the System arid the methods, procedures and techniques 
which Franchisee is authorized and required hereunder to utilize in the operation of the Business, 
including addition to or elimination from the System of products (or services) or other activities 
constituting elements thereof. Franchisee acknowledges ;arid agrees that Franchisor shall have 
sole control and discretion over all supplements, improvements, alterations arid development of 
the Systeiri, and the products and services offered there under;! that this cOritrol arid discretion is 
in the best iriterests of the System; and that Franchisee will comply with all Franchisor’s 
requirements concerning the Systetn and Network improvements thereto^ including the payment 
Of any fees of costs associated therewith, Franchisee shall erideavofj in its operation of the 
Business to develop and conceive such supplements, improvements: and alterations, and upon 
doing so shall in each case promptly and fully advise Franchisor thereof. Franchisor shall have 
the rights but not the Obligation, to make use of all suppleinents, improvements and alterations so 
conceived or developed by Franchisee, including the: right to disseminate, the same to all 
franchisees for their use, all without payment of royalties, fees or other comperisatiOri by 
Franchisor or other franchisees.

(c) GOmpliance with Network. Franchisee understands and ackriowledges that this 
franchise arid the CREAM Business will benefit from being an integral part of a network Of 
similar franchises in a variety of locations, utilizing the System in a imiform manner, providing 
uniform custom frozen dessert, cookie and ice cream sandwich products and supplies with 
personnel of uniform skill and training, hence capable of mutual complementation and 
interrelation, particularly in the types and quality of custom frozen dessert, cookie and ice cream 
sandwich products, and supplies offered. Accordingly, Franchisee agrees, specifically and 
without limiting any other obligations of Franchisee^ expressed iri this Agreement, that the 
interests Of Franchisor’ s System arid Network are vital to toe success pf eaCh franchisee, and that 
each franchisee has an obligation to promote and frirther Frmchisor’s System arid Network to toe 
fullest extent possible. Therefore, Franchisee agrees to adhere to Franchisor’s standards, 
specifiCtoions and requirements concerning the Marks, Franchisor’s System and Network as 
specified by Franchisor from time to time in the Manual including, without limitation, toe 
offering of any new products or services, the elimiriatiori of any previously specified products or 
services, and the operation of the Business as an integral part of Franchisor’s Network, 
cooperating and complementirig other CREAM franchises thereof.

(d) Follow Manual and Standards, Franchisee shall operate the Business in all 
respects in accordance with all reasonable requirements of Franchisor frorii time to time in effect, 
as set forth in the Manual and in other communications from Franchisor, maintaining the highest 
business standards of quality and ethical conduct., The Business shall be established and at all 
times operated as and constitute a business of the highest quality and professionalism. With; 
reSpect to the Manual, Franchisee specifically agrees as follows:

(1) Franchisee shall treat the Manual and any other Manual created and approved for 
use in the operation of the Business, and the information contained therein, as Confidential, and 
shall use,all reasonable efforts to maintain this information as secret and confidential;
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(2) Franchisee agrees that the Manual shall remain the sole property of Franchisor; 
and that Franchisor may, from time to time, revise the; contents of the Mmual;

(3) Franchisee agrees to comply with each new or changed provision of any Manual; 
that no modification of the Manual will alter Franchisee’s fundamental status and rights under 
this Agreement; and that Franchisor may update the Manual (or portions thereof) manually or by 
electronic means via Frahchisdf’s website, email or as otherwise specified by Franchisor.

(4) Franchisee agrees that the master copy of each Manual niaintained by Franchisor 
at its principal office shall be controlling in the event of a dispute relative to the content of any 
Manual.

(5) Franchisee agrees to keep the Manual in a secure location at the Premises.

(6) Franchisee must honor the terms of all promotional or discount programs that 
Franchisor may offer to the public for System businesses, and Franchisee must comply with any 
pricing policies Franchisor may specify, including minimum and maximurn price policies, 
minimum advertised price policies and unilateral price policies. Franchisee must also provide 
those services and other items Franchisor specifies on such terms and at such rates, including free- 
of-chargej as Franchisor may specify:.

6.6 Purchasing Requirements.

(a) CREAM Businessi Specifications. Franehisee shall use signs, furnishings, 
supplies, fixtures, equipment and inventory which comply vvith Franchisor’s then-current 
standards and specifications (including, without limitation, standards and specifications for 
products, serv;ices, equipment, furnishings, audio and video materials, fixtures and signage), 
which Franchisor establishes from time to time. Franchisor has the right to change Franchisor’s 
standards and specifications in Franchisor’s sole discretion. Franchisee acknowledges that 
Franchisee may be required to incur an increased cost to comply with any such changes at 
Franchisee’s expense.

(b) Approved Frozen Dessert. Cookie and ICe Cream Sandwich Products. Franchisee 
shall offer all products and services which Franchisor prescribes and Only those custom frozen 
dessert, cookie and ice cream sandwich pfoducts and related supplies that meet Franchisor’s 
standards of quality and have been expressly approved by Franchisor in writing for offer or sale by 
Franchisee. Franchisee shall refrain from any deviation from Franchisor’s standards and 
specifications for selling custom, frozen dessert, cookies and ice cream sandwich products (Of 
services that may be developed), and shall discontinue offering and selling any custom frozen 
dessert, cookie and ice cream sandwich product (or service) that Franchisor disapproves in 
writing from time to timej in its sole discretion- Franchisee shall at all times maintain sufficient 
levels of inventory and other products, of the type, quantity and quality as specified in the Manual 
or otherwise in writing, to adequately satisfy consumer demand. Franchisee must offer and sell all 
private label pfoducts which Franchisor designates for sale by System franchisees. Such items 
may include, without limitation, shirts, pants, jackets and other clothing, and accessories 
including, but not limited, specialty reusable cups and serving containers.
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(c) Designated and Approved Suppliers. Recognizing that preservation of the System 
depends upon product and service uniformity and the maintenance of Franchisor’s trade dress, 
Franchisee agrees to purchase certain signs, furnishings, supplies, fixtures, equipment and 
inventory from Franchisor or from approved or designated third party suppliers as Fr^chisor 
shall specify, from time to time, in the Manual and otherwise in writing. Franchisee hereby 
acknowledges that Franchisor, Fr^chisor’s affiliates and/or a third party may be One of several, 
or the only, approved supplier of any item. Franchisee further acknowledges and agrees that 
Franchisor and/or Franchisor’s affiliates haye the right to derive revenue and a profit On any items 
that Franchisor, Franchisor’s affiliates or Franchisor’s approved suppliers supply to Franchisee.

(d) Supplier Approval. In the event Franchisee; wishes to purchase any unapproved 
item, including inventory, and/or acquire approved items from ah unapproved supplier. 
Franchisee must provide Franchisor the name, address and telephone nurnber of the proposed 
supplier, a description of the'item Franchisee wishes to purchase, and the purchase price, of the 
item, if known. At Franchisor’s request. Franchisee must provide Franchisori for testing 
purposes, a sample of the item Franchisee wishes to purchase. If Franchisor incurs any costs in 
connection with testing a particular product or evaluating an unapproved supplier at Franchisee’s 
request, Franchisee Or the supplier must:reimburse Franchisor for Franchisor’s reasonable testing 
costs, regardless Of whether Franchisor subsequently approves the item or supplier. Nothing in 
the foregoing Shall be construed to require Franchisor to approve any particular supplier. 
Franchisor may base Franchisor’s approval of any suCh proposed item or supplier on 
Considerations relating not only directly to the item or supplier itself,, but also indirectly to the 
uniformity, efficiency, and quality of operation Franchisor deems necessary or derirable in 
Franchisor’s System aS a vvhole. Franchisor has the right to receive payments from suppliers on 
account of their dealings with Franchisee and Other franchisees and to use all amounts Franchisor 
receives without restriction (unless instructed otherwise by the supplier), for any purposes 
Franchisor deems appropriate. Nothing herein shall :reqUire Franchisor to approve an 
unreasonable number of suppliers for a given item, which approval might, in Franchisor’s 
reasonable judgment, result in higher costs or prevent the effective or economical supervision of 
approved suppliers. Franchisor may revoke Franchisor’s approval Of particular products or 
suppliers when Franehisor determines, in Franchisor’s sole discretion, that such products or 
suppliers no longer meet Franchisor’s standards. Upon receipt of written notice of such 
revocation,, Franchisee’ must cease purchasing proLducts from such supplier. Franchisee must use 
products purchased from approved suppliers solely in connection with the operation of 
Franchisee’ s Business md not for any competitive business purpose.

(e) System Suppliers. Franchisor may establish business relationships, from time to 
timej With suppliers who may provide services or products, includings .among other things, 
certain furnishings, supplies, fixtures, equipment and inventory according to Franchisor’s 
proprietary standards and specificatibns, or private label goods which Franchisor has= authorized 
and prescribed for sale by System franchisees (“System Suppliers”). Franchisee recognizes that 
such products and services are essential to the operation of the Business and to the System 
generally. Franchisee further recognizes that Franchisee’s failure to pay System Suppliers may 
interfere with such suppliers’ willingness to supply the System, which may result in other System 
franchisees’ inability to obtain product or ability to obtain product only On less favorable credit 
terms. Accordingly, Franchisee expressly agrees to pay System Suppliers as and when due.
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6,7 Operations.

(a) Management. Unless agreed otherwise in writing by Franchisor, Franchisee shall 
devote full working time to the Business during the term of this Agreement. In the event; 
Franchisee is given eorisent to deVote less than full working time to the operation of the 
Business, Franchisor’s consent will be conditioned on Franchisee employing a competent 
individual, approved by Franchisor, who has been adequately trained by Franchisee. Franchisor 
must approve of the; mahagef which Franchisor will approve in its sole discretion. If this 
individual has not been adequately training by Franchisee, he; or she niust successfully complete 
Franchisor’s then-current training requirements as provided for in Section 8.01. This individual 
must devote to the management of the Business at least the equivalent of the y/orking time not 
devoted by Franchisee- and provided further, that if Franchisee' is at any time, by reason of 
sickness^ disability or other cause, rendered unable to devote full working time to the operation, 
Franchisee shall employ one or more substitutes, all to the end that there shall be deyoted to the 
management of die Business at all times at least the full working time of one competent individual 
who has isuccessfully completed Franchisor’s training program. In no event shall Franchisee 
conduct or Operate, directly or indirectly, or be employed by or associated in any way with any 
business which is competitive with the operation of the, Business, or any portion thereof,

(b) Hours of Operation. Franchisee must operate the Business for at least those 
months,, hours and days that Franchisor specifies in the Manual or otherwise in writing.

(c) Appearance of Premises/Customer Services. Franchisee must maintain the 
Business in a clean,, safe and attractive manner, and in accordance with all applicable 
requirements of laiy, ihcluding all federal, state and local laws or regulations, and the Manual. 
Franchisee and Franchisee’s employees must give prompt, courteous and efFicient service to the 
public and otherwise; operate the Business so as to preserve, maintain and enhance the reputation 
and goodwill of the System,

(d) Personnel. Franchisee must employ a sufficient: number of qualified, competent 
personnel, offer prompt, courteous and efficient service to the public, and otherwise Operate the 
Business in compliance with the System so as to preserve, maintain and enhance the reputation 
and goodwill of the System. All employees engaged in the operation of the Business during 
working hours, shall dress conforming to Franchisor’s standards, shall present a neat and clean 
appearance (including wearing Franchisor’s uniform, if required) in conformance with 
Franchisor’s reasonable standards, and shall render competent, efficient service to the eustoniers 
of the Business.

(e) Gompliance with the Manual. Franchisee agrees to operate the Business in 
accordance with the Manual. Franchisee shall irnmediately train and instruct Franchisee’s 
employees in accordance with the Manual, and shall continue such training and instruction as 
long as eaOh employee is employed. The Manual shall set forth the practices^ procedures and 
methods to be Utilized at the Business. The standards set forth in the Manual, are designed to 
protect the System and the Marks associated therewith, and not to control the day-to-day 
operation of the Franchised Business. Franchisee at all times will remain responsible for the 
operation of the Franchised Business, and all aetiyities occurring at the Franchised Business. 
Franchisee must hirCj trains discipline and otherwise be solely responsible for the Franchised
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Business’s employees. Franchisor is not responsible for; and does nOt direct or control the 
conduct of any employee of Franchisee .

(f) Working Capital Requirements^ Eraiichisee must at all times maintain such 
working capital as may be reasonably necessary to enable Franchisee tO properly and fully carry 
out and perform all of Franchisee’s duties, obligations and responsibilities hereunder and to 
operate the Business in a businesslike, proper and efficient manner.

(g) Inventory Levels. Franchisee must at all times nfiairitain sufficient levels of 
inventory to adequately rneet consumer demand.

(h) Promotion of CREAM Network. Franchisee shall vigorously pursue and promote 
sales and activities leading to growth by the Business, marketiiig the Territory to its fullest 
potential and shall cooperate with Franchisor and Other franchisees in Franchisor’s Network in 
promoting and enhancing,Franchisor’s System, Network and Marks.

(i) Customer Complaihts. Franchisee shall promptly respond to any customer 
complaint and inform Franchisor of any complaint not fully resolved to the customer’s 
satisfaction within seven (7) calendar days. Franchisor shall have the right, but not the 
obligation to assist in or mandate a resolution to any customer complaint. Fra:nehisee shall, at 
Franchisee’s sole-expense, implement any resolution that Franchisor directs.

(j) Credit Card Guidelines. Franchisee agrees to comply with the then-current 
Payment Card Industry Data Security Standards (“PCI DSS”), as such standards may be revised 
and modified by the PCI Security Standards Council tsee: www.pcisecuritvstandards.orgt. or any 
successor organization or standards that Franchisor rnay reasonably Specify. Franchisee’s 
requirements include, but are not limited to, implementing the enhancement, security 
requirements, and other Standards that the PCI Security Standards Council (Or its successor) 
requires of a merchantthat accepts payment by credit ani^or debit cards.

6.8 Computer Software and Hardware.

(a) Requirements. Franchisee shall purchase and use any and all computer software 
programs (“Software”) Which Franchisor has developed or may develop and/or designate for use 
for the System^ and shall purchase such computer hardware as may be necessary for the efficient 
operation of the Software, including without limitation, a point- of-sale electroriic cash register 
system and credit card machine and a scanner. Franchisor has the right to require Franchisee to 
update or upgrade computer hardware components apd/or Software as Franchisor deems 
necessary from time to time. In addition. Franchisor has the right to require Franchisee to enter 
into, a separate maintenance agreement for such, computer hardware and/or Software. 
Notwithstanding the fact that Franchisee must buy, use and maintain the computer hardware and 
Software meeting Franchisor’s standards and specifications. Franchisee will have the sole and 
complete responsibility for: (i) the acquisition^ operation, maintenance and upgrading of the 
computer hardware and Software; and (ii) any and all consequences that; maiy arise if the 
computer hardware and Software is not properly-Operated,, maintained and upgraded.

(b) If and at such time Franchisor develops and custom-designs a software program 
for conducting accounting, inventory and poiht-of-sale functions, or any other activities related
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to the operation of Franchisee’s Business (“Proprietaty Software Program”), Franchisee, at 
Franchisee’s own expense, agrees to obtain the computer hardvyare required to implement the 
Proprietary Software Program into Franchisee’s Business, and to comply with all specifications 
and standards prescribed by Frainchisor regarding the Proprietary Software Program as provided 
from time to time in the Manual or otherwise in writing. Any Proprietary Software Program 
shall be considered to be a part of Franchisor’s Confidential Information, It is possible that 
Franchisor might not be able to alter the Proprietary Software Program and system to 
accommodate each and every franchisee of the System, and therefore, at such time that 
Franchisor requires the implementation of such Proprietary Software Program, Franchisee Shall 
only utilize the program, as prescribed by Franchisor.

6,9, Area Computer Network. Intranet or Extranet Participation.

Franchisee is required to participate in any Systemrwide area computer network, intranet 
system or extranet system that: Franchisor implements and may be required by Franchisor'to use 
such,area computer network, intranet.system or extranet-system to, among other things: (i) submit 
Franchisee’s reports due under this Agreernent to Franchisor online; (ii), view and print portions 
of the Manual; (iii) download approved local advertising materials; (iy) communicate with 
Franchisor and other System franchisees; and (v) participate in online training. Franchisee 
agrees to use the facilities of any such area computer network, intranet, system or extranet system 
in strict compliance with the standards, protocols, and.restrictions that Franchisor includes in the 
Manual, including those related to the encryption of Confidential Information and prohibitions 
against the transmission of libelous, derogatory or defamatory statements. Further, Franchisor 
will pursue action to fullest extent allowed by law if Franchisee misuses any System-wide area 
computer network, intranet system or extranet system.

6.10 Personal Conduct.

Franchisee agrees to refrain from cornmifting any act or pursuing any course of conduct 
that tends to put the Marks Or System into disrepute,

6.11 Telephone.

Franchisee must obtain a new telephone number and telephone listing at Franchisee’s 
expense^ to be listed under the “CREAM” name and not under Franchisee’s corporate, 
partnership, or individual name, and to be used exclusively in connection with Franchisee’s 
operation oftihe Business, Franchisee expressly agrees to execute the Conditional Assignment of 
Franchisee’s Telephone Numbers, Facsimile Numbers and Domain Names attached hereto as 
Exhibit which provides that, upon the expiration, transfer or termination of this Agreernent for 
any reason. Franchisee shall terminate Franchisee’s use of such telephone number and listing, as 
well as any other facsimile numbers and listings and domain names and Internet listings, and 
assign same to Franchisor or Franchisor’s; designee. Franchisee; must answer the telephone in the 
manner Franchisor specifies in the Manual.

6.12 Payment of Debts.

Franchisee is solely responsible for selecting^ retaining and paying Franchisee’s 
employees; the payment of all invoices for the purchase of goods for use in the Business; and
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determining whether, and on what terms, to obtain financing or credit which Franchisee 
deems advisable or necessary for the conduct of the Business. Franchiseei agrees to pay all 
current obligations and liabilities to Suppliers^, lessors and creditors oh a tirriely basis. Franchisee 
agrees to indemnify Franchisor in the event that Franchisor elects to pay any of Franchisee’s 
obligations in order to preserve the relationship between System Suppliers and System 
franchisees. Franchisee agrees to make prompt payment of all federak state and local taxes, 
including individual and corporate taxes, sales and use faxes, franchise taxes, gross receipts taxes, 
employee withhoiding taxes, FIGA taxes, and personal property and real estate taxes, arising 
from Franchisee’s operation of the Business. Franchisee agrees to indemnify Franchisor in the 
event that Franchisor is held responsible for these taxes.

6.13 Compliance with Applicable Laws.

Franchisee must comply vrith all applicable federak state and local laws, ordinances and 
regulations regarding the construction, design and operation of the. Business (including, without 
limitation, all regulations relating to all government regulations relating to food preparation, 
service, and delivery, if applicable, immigration laws, health and sanitation laws and regulations, 
occupational hazards and health, consumer protection, trade regulation, worker’s compensation, 
unemployment insurance, withholding and payment of federal and state income taxes, social 
security taxes and sales, use and property taxes, and the applicable provisions of the Americans 
with Disabilities Act (“ADA’’)), Franchisee expressly acknovvledges that Franchisor has not 
researched the specific laws and regulations applicable to Franchisee’s Business, and that 
Franchisee is solely responsible for compliance with such laws and regulations.,

6114 Trade Secrets and ConfidentiaiInformation.

Franchisee must maintain the confidentiality of all Confidential Information as set forth 
in Section 4 of this Agreement.

6115 Image.

Franchisee acknowledges that Franchisor has developed the System to offer and sell 
products which will distinguish the Business from other ice cream Shops, bakeries and chains 
vvhich offer similar menu items valued at different prices and with less attention paid to product 
quality and customer service excellence, Franchisee agrees to offer .services and products and to 
conduct the Business in such a manner which will serve to emulate and enhance the image- 
FranchiSOr intended for the System. Franchisee further acknowledges and agrees that each 
aspect of the System is important not only to Franchisee but also to FranGhisor and to other 
System franchisees in order to maintain the highest operating standards,, achieve system wide 
uniformity and increase the demand for food and beverage items served by System franchisees. 
Franchisee agrees to comply with the Standards, specifications and requirements Franchisor set 
forth in order to uniformly convey the distinctive image of a Business. Franchisee Shall, in the 
operation of the Business and in selling items, uSe only such displays, labels, forms, and 
Stationery imprinted with the Marks and colors as prescribed from time to time by Franchisor.
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6.16 Pending Actions.

Franchisee shall notify Franchisor, in writing, within five (5) days of the commencement 
of any actibh, suit of proceeding or the issuance of any order, suit or proceeding of any court, 
agency or other government instrumentality, including the receipt of any notice or citation, 
vvhich may adversely affectthe operation of financial condition of Franchisee or the Business.

6.17 Standard Maintenance.

Franchisee agrees to fepair, fefinish, repaint, replace, and/or otherwise redo the Business, 
including its signs; furnishings, fixtures, decor, and any other tangible part or property of the 
Butiness; at Ffanchisee’s sole expense and at such times as Franchisor may reasonably direct. 
Franchisee agrees that Franchisor has the fight to direct Franchisee to; remodel, re-equip, and 
otherwise refiifbish the Premises in the marmer necessary to bring it into conformance with other 
franchises of the tjpe Franchisor and Franchisor’s franchisees are opening at the time of such 
direction.

6.18 Right of Entry.

Franchisee agrees, that in Ofdef to maintain the high quality and uniform standardis 
associated with the Systeni and to protect its goodwill and reputation, to permit Franchisor, and 
its agents the right to enter the Premises at all times during xegular business hours, without prior 
notice to Franchisee, for thci purpose of determining compliance with this Agreement and 
Manual, as well as: for interviewing Franchisee’s customers and personnel,, observing operations 
and conducting on-site market surveys or Studies. Franchisee shall cooperate; witii Franchisor’s 
agents during these visits, and Upon liotice froth Franchisor or its agents, and without limiting 
Franchisor’s other rights under this Agreement, Franchisee is obligated to make changesi to 
Franchisee’s operations based upon any inspections by Franchisor.

6.19 Indemnificatibn.

Franchisee and Franchisee’s principals agree to ihdeihnify, defend and hold Franchisor, 
Franchisor’s affiliates and their respective shareholders; directors, officers, employees, agents, 
successors and assignees .(“Indemnitees”) harmless against and to reimburse them for all 
claims, obligations, liabilities and damages (“Claims”), including any and all taxes, directly or 
indirectly arising out of, in whole or in part: (i) the operation of Franehisee’s Business^ including 
the use, condition, or construction, equipping,, decorating, maintenance or day-to-day Operation 
of the Business, the sale; of ^y service or merchandise sold from the Business, and Franchisee’s 
advertising; (ii) Franchisee's use of the Marks; (iii) the transfer of any interest in this Agreement 
or Franchisee’s Business in any manner not in accordance with this Agreement;^ (iv) the 
infringement, alleged infringement, or any other violation or alleged Violation by Franchisee or 
any of Franchisee’s principals of any patent, mark or copyright or other proprietary right owned 
of controlled by third parties; (v) libel, slander or any other form of defamation: of Franchisor, the: 
System of any franchisee or developer operating under the System, by Franchisee or by any of 
Franchisee’s principals; arid (vi) Franchisee’s violation of any labor or employment law. For 
purposes of this indemnification, “Cla:ims” shall mean and iriclude all obligations, actual, 
consequential, punitive arid other damages, and costs reasonably incurred in. the defense of any
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action, including attorneys’, attorney assistants’ and expert \yitness fees, costs of investigation 
and proof of facts, court costs, other litigation expenses, and travel and living expenses, whether 
or not such claims exceed the amount of insurance coverage available through Franchisee to 
Franchisor. Franchisor shall have: the right, though not the obligation, to defend any such Claim 
against it in such manner as Franchisor deems appropriate or desirable in Franchisor’s sble 
discretion. Such an undertaking by Franchisor shall, in no manner or form, diminish 
Franchisee’s and each of Franchisee’s prineipals’ pbligations tp indemnify the Indemnitees arid 
to hold them hannless. This indemnify shall continue in full fprpe and effect subsequeiit to and 
riotwithstanding the. expiration or termination pf this Agreemerit,

6.20 Encumbrances.

During the term of this Agreement, except y/itii the prior written cpnsent of Franchisor-, 
Frarichisee shall not mortgage, pledge pr ptherwlse assign as security, this Franchise Agreementj 
the Business Pr any part thereof, which consent shall not be unreasonably withheld in connection 
with the financing of the Business.

6.21 I Joint Employment.

Franchisee will have sole authority and control oyer the day^prday operations of the 
Franchised Business and Franchisee’s employees and/pr independent contractors., Franchisee 
agrees tP be: solely responsible for all employment decisiPns and to comply with all state, federal, 
and local hiring laws and functions of the Franchised Business, including without limitation, 
those related to hiring,, firing, training, wage and hour requirements, compensation, promotion, 
record-keeping, supervision, and discipline of employees, paid or unpaid, full or part-time, At no 
time will Franchisee Or Franchisee’s employees be deemed tp be employees of Franchisor pr 
Franchisor’s affiliates.

6.22 Gustomer Privacy.

Franchisee agrees* to comply with all applicable laws pertaining to the privacy of the 
customer, emplpyeej and transactional information (“Privacy Laws”). Franchisee further agrees 
to comply with Franchisor’s standards arid policies pertaining to Privacy Laws. If there is a 
conflict between Franchisor’s standards arid policies peffaining to Privacy Laws and actual 
applicable law. Franchisee wilL (i) comply with the requirements of applicable: law; 
(ii) immediately give Franchisor written notice of said conflict; and (iii) promptly and fully 
cooperate with Franchisor in determining the most effective Way, if ariy, to meet, Franchisor’s 
standards and policies pertaining to Privacy Laws Within the bounds of ajpplicable law. 
Franchisee agrees not to publish, disseminate, implement, revise, or rescind a data privacy policy 
without Franchisor’s prior written consent.
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ARTICLE 7. FRANemSOR’S OBLIGATIONS

7.1 Pre-Opening Services.

Franchisor may assist Franchisee and perform initial services as follows:

(a) Training Program. Franchisor shall provide Franchisee and up to one; (1) 
additional trainee specified fay Fr^chisee, with a single training program in connection with the 
mandgemeht and operation of the Business as described niore fully in Section 8 of this 
Agreement.

(b) Confidential Operations Manual., Franchisor shall loan to Franchisee, promptly 
following; the successful completion of Franchisee’s training program, one complete Copy of the 
Manual.

(c) Initial Forms. Franchisor may provide Franchisee with copies of reporting and 
other operating forms as detailed by Franchisor in the Manual.

(d) Site Criteria. Franchisor will provide Franchisee with information about 
FrMchisor’s minimum site criteria for Franchisiee’s use and completion as part of Franchisee’s 
lease evaluation process set forth in Section 6,01 above, containing site char^teristics, proximity 
factors, ^d square footage recommendations. The parties agree furnishing this criteria does not 
constitute an express or implied assurance, representation,or warranty of any kind.

,(e) Nonstructural Layout. Franchisor may, as it deems appropriate in its Sole 
discretion, advise on ^d provide Franchisee with a basic design layout for Franchisee’s, Business 
that Franchisee will adapt to Franchisee’s specific site but Franchisee is solely responsible for 
ensuring that the Premises conforms to Franchisor’s standards and specifications. Franchisor 
must approve in writing the drafts and final plans before consftuction begins,

7.2 Support for Business Operations.

Franchisor may supply to Franchisee, in support and assistance of Franchisee’s 
operations, the following:

(a) Start Up Assistance. Franchisor may assist Franchisee for a period of between 
one (1) and four (4) days at Franchisee’s Business depending on Franchisee’s needs and aptitude, 
to aid in learning operations and to assist in establishing standard operating procedures. 
Franchisee shall pay Franchisor its then-cUrrent training:fee plus the, travel an4 living expenses of 
Franchisor’s representatives.

(b) Consultation. Franchisor may, as it deems appropriate in its sole discretion, make 
available, at its corporate office^ personnel for consultation by email or mobile communications 
during normal business hours, concerning questions arising in the; day-to- day operation of 
Franchisee’s Business.

(ei) Franchisee Conventions. Franchisor may sponsor annual seminars for updates on 
new management techniques, industry trends and other topics of interest to all franchisees.
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Although there will be no separate trairiing charge for these seminars, in all cases it will be 
Fir^ehiSee’s responsibility to pay all travel, liying Md other expenses incurred by Franchisee or 
Franchisee’s employee(s) while attending these seminar. Franchisor may use expenditures from 
the Brand Fund (as defined in Section 1.1,05) for purposes related to the conyentions, including 
costs related to programs and materials.

(d) Updating. Franchisor may disseminate periodic supplements and amendments to 
its confidential Manual as well as other i^ojtmation of general interest to all Franchisees.

(e) Advertising. Franchisor will supervise the development of adyertising, 
promotional, public relations, internet presence, website updates and other programs, including 
the CREAM Brand Fund (as defined in Section 11,05) when implemented pursuant to the terms 
of Section 11,05 .

(f) Additional Consulting. At Franchisee’s request. Franchisor may, as it deems 
appropriate in its sole discretion, provide additiona:!, support or on-site eqnsulfing services: in 
accordance with Franchisor’s then-current consulting fee schedule that sets forth acceptable 
consulting assignments, the skill set required and currently hpurly rate(s), miriimums, travel 
expenses, etc. An advance retainer may be required to commence the assignment,, with 
payments for the retainer aiid other billings due on receipt of invoice. Franchisee is also 
responsible for paying; all travel expenses (airfare, meals, and lodging) incurred by Franchisor’s 
personnel.

(g) Start-up and Ongoing Inventory and Supplies. To the extent Franchisor deems 
necessary in its sole discretion, FraJnehisor will provide specifications for and designate sources 
of supply from which Franchisee agrees to purchase equipment, inventory, goods and supplies 
necessary for the start-up and ongoing operations of Franchisee’ s Business.

(h) New Manager and Additional Training. Franchisor may, as it deems appropriate 
in its sole discretion, hold refresher ^d ongoing training Courses, or training courses upon a 
significant change to the System as provided in Section 8.03,

(i) Toll-Free Telephone Number^ Franchisor has. the right, but not the obligation, to 
establish and maintain a toll free telephone number for the purpose of dealing with prospective^ 
customers, improving customer service, and conducting curtomer follow-up: and satisfaction 
surveys. If Franchisor establishes a toll free number. Franchisee must comply with Franchisor’s 
procedures for implementing the nationwide service as Franchisor specifies in the: Manual or 
otiierwise in writing, and Franchisee may be required to pay a fee related to the establishment, 
operation and maintenance of the toll free telephone number.

ARTICLE S. TRAINING

8.1 Initial Training Program.

Franchisor shall provide Franchisee and up to one (1) additional trainee (“Trainee”) 
specified by Franchisee, with a single tuition-free training program in connection with the 
management and operation of the Business, The training program will be conducted at 
Franchisor’s headquarters or any other location designated by Franchisor, of up to 40 hours
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duration depending on Franchisee’s prior background and aptitude. All segments of the training 
course shall be attended and successfully completed by Franchisee and Trainee no later than 
thirty (30) days prior to opening the Business. Should Franchisee or Trainee fail to complete the 
initial training program to Franchisor’s satisfactibnj at Franchisor’s Option, the respective: person 
may repeat the course, or in the case of the Tfainee, Franchisee rnay designate a replacement 
Trainee (the “Replacement Personnel”) and send such individual to the next available initial 
training program. Franchisor may charge its then-current tuition fee for such Replacement 
Personnel attendirig an initial training program. Failure by Franchisee to complete the initial 
training program to Franchisor’s satisfaction is a cause for tennination of this Agreement and 
Franchisor may terminate the Agreement.

8.2 Training of Additional Personnel.

Franchisee’s other employees may be trained by Frmichisee or another person who has 
cpnipleted Franchisor’s initial training program, or at Franchisee’s fequesti and subject to the 
availability of Franchisor’s personnel. Franchisor will train Franchisee’s additional personnel at 
Franchisor’s headquarters at Franchisor’s then-current tuition rate. Franchisee is responsible for 
all expenses, including transportation to and from the training site, as well as lodging, meals, and 
wages during training, incurred in tra:ining Franchisee’s additional personnel. All training must 
be completed by Franchisee’s personnel before undertaking substantial responsibility in the 
operation of the Business. Only Franchisor-provided training materials may be used by 
Franchisee in training Franchisee’s personnel. Updated training materials will be provided to 
Franchisee by Franchisor as they are developed. AU training materials provided to Franchisee by 
Franchisor shall, at all times remain Franchisor’s property and Confidential Information, and 
Franchisee agrees not to: challenge Franchisor’s or Franchisor’s affiliates’ title or rights in or to 
the training rnaterials. Franchisee may not make any disclosure, duplication or other 
Unauthorized use of arty portion of the training materials,

8.3 Additional or Refresher Training.

To assist Franchisee in the operation of Francbisee’s Business^ Franchisor may offer 
additibnal training programs and/or refresher courses to Franchisee and/or Franchisee’s 
employees. Franchisor may require Franchisee’s attendance at these programs and/or courses. 
Franchisee is responsible for the expenses of Franchisee’s and Franchisee’s employees, including 
transportation to and from the training site and lodging, meals, and salaries during such training. 
The additional training programs and refresher courses will be at Franchisor’s then-current tuition 
rate for such training.

ARTICLE 9. INSURANCE

9.1 Insurance.

Without litniting, its obligations under $ection 6,19,, Franchisee agrees to 
purchase/procure and maintain Such insurance: covering the operation and location of the 
CREAM Business aS Franchisor may designate from time to time. Franchisor’s present 
insurance requirements are as follows: special form property insurance coverage: on all assets, 
including inventory, fomiture, fixtures, equipment, supplies and other property used, in the
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operation of the Business; (ii) comprehensive general liability insurance, containing minimum 
liability protection of $1;000,000 eornbined single limit per occurrence, and $2,000,OQ0 ;in 
the aggregate; (iii) professional liability insurance, containing minimum liability protection of 
$1,000^000 coimbined single limit per occurrence, and $3,OOO,OO0 in the aggregate; (iy); worker’s 
compensation insurance and employer’s liability insurance as required by law; (v) auto insurance 
coverage covering franchisee-owned vehiele used in the operation of the Business; (yi) business 
interruption insurance; (vii) emplOyrnent practices liability insurance; (yiii) if any vehicle is 
Operated in connection with the eonduct of the Business, automobile liability coverage, including 
coverage of owned, nomowned and'hired vehicles^ with minimum limits of liability in the greater 
of (a) the amount required by all applicable state and federal laws, or (b) a combined single limit 
of $1,000,000 for bodily injury and property damage; (ix) coverage for data theft and cyber 
security; and (x) aiiy other insurance that we may specify in the Manual from time to time. 
Franchisee agrees to obtaiii these insurance policies from insurance Carriers that are rated “A” or 
better by Alfred M, Best & Company, Inc. and that are licensed aiid adriiitted in the state in 
which Franchisee operates its Business., Franchisee agrees to provide Franchisor with proof of 
coverage on demand-. All insurance policies must: (i):name Franchisor (and Franchisor’s 
members, officers, directors, and employees) as additional insureds; and (ii) contain a waiver by 
the insurance carrier of all subrogation rights against Franchisor. Furthermore^ Franchisee shall 
be required to provide ten (10) days prior written notice of the termination, expiration, 
cancellation or modification of any insurance policy. Franchisor’s acceptance of an insurance 
carrier does not constitute Franchisor’s representation ,or ;guarantee that the insurance Carrier Will 
be capable of meeting claims during the term of the insuranee policy. Franchisee agrees to carry 
silch insurance as;may be required by the lease of the Premises or by any of Franchisee’s lenders 
Or equipment lessors. Franchisee must submit a certifieation of insurance which demonstrates 
compliance with this Section. Franchisee rnust provide Franchisor with copies of any insurance 
Clairns or insurance Cancellations within 24 hours. Fr^ehisee has? a 24 hour opportunity to cure 
any lapses in insurance coverage. No insurance policy rnust be subject to cancellation^ 
tennination, nonrenewal or material modification, except Upon at least thirty (30) calendar days’ 
prior written notice from the insurance carrier to Franchisor. Franchisee must submit a 
certification Of insurance which demonstrates compliance with this Section,, If Franchisee fails 
to Comply with the minimum insurancei requirements set forth herein. Franchisor has the right to 
obtaiin such insurance and keep same in force and effect and Franchisee shall pay Franchisor, on 
demand, the premiurn cost thereof and .administrative costs of eighteen percent (18%) of the 
premium cost in connection With Franchisor’s obtaining the insurance. Franchisor has the right 
to increase or otherwise mOdify'the minimum insurance requirements upon thirty (30) days prior 
written 'notice to Franchisee; and Franchisee shall Comply with any such modification within the 
time specified in said notice.

ARTICLE 10. FINANCIAL REPORTS

10.1 Record keeping.

For seven (7) years. Franchisee Shall maintain and preserve at the Premises full, complete 
and accurate books, records and accounts Of the BusihesSi artd supporting data,, all in accordance 
with generally accepted accounting prihCiples and utilizing aCCoUhting records, point-of-sale 
registers, software and computer systems approved or speeified by Franchisor in the Manual or 
otherwise in writing, updated on a regular basis also as speeified in the Manual and giving
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Franchisor remote computer access as^d when Franchisor deems necessary. Franchisee’s fiscal 
year must be on a calendar year b^is. All email accounts sent and received through Franchisor’s 
email accounts are deemed the property of Franchisor and can by monitored by Franchisor at any 
time without notice to Franchisee. Franchisor shall haye uniiniited independent access to any 
data Franchisee collects and Franchisee shall provide Franchisor with any passcodes or 
passwords necessary to access the point of sale system and computer system upon request by 
Franchisor. Furthefmofej Franchisor has the fight to use the inforrnation derived from the 
computer system and point of sale system as it deerns appropriate in its sole discretipn. 
Franchisee shall back up all computer systems, records auid accounts into a separate “cloud” 
database, which shall be backed up at least once a week. Upon termination, Franchisee shall not 
destroy any computer systems, records or accounts, however, if Fr^chisee does destroy any such 
records, Franchisee shall reimburse Franchisor for any costs it incurs in retrieving such data. In 
addition to any other remedy available to Franchisor hereunder, If any report is npt submitted by 
Franchisee hereunder, Ffanehisor and Franchisee agree that Franchisor may charge Franchisee 
Fifty Dollars ($50.00) per day until such report is submitted.

10.2 Inspection; Audit.

Franchisor shall have the right at?any time during normal business hours, and without prior 
notice to Franchisee, to have the books, records, data and financial statements (including 
software programs used to compile this information) of Franchisee^ Business inspected and, at 
Franchisor’s option, audited. Any audit shall be done by a certified public accountant of 
Franchisor’s choice^ and, shall be at Franchisor’s sole cost and expense, except if any audit 
discloses an understatement of any fees due Franchisor by two percent (2%) or more for any 
period, then the entire cost of the audit, including without limitation the charges for any certified 
public accountant, its emfiloyees and the travel, room, board and compensation of Franchisor’s 
employees connected with the audit, shall become immediately due and payable upon receipt of 
invoice.

1Q.3 Reports.

Unless otherwise required by Franchisor, Franchisee shall submit to Franchisor, in such 
form, detail and manner as Franchisor may require, complete and accurate reports throughout the 
term of this Agreement as detailed in the Manual. ThCsereports Shall include: (i) a monthly Gross 
Sales Report; (ii) a monthly profit and loss statement, due on or before the 5th day of each 
calendar month, for the preceding calendar month; (Ui) state and local sales tax returns or reports 
and federal, state and local income; tax returns for each year in which the Business is operating 
within thirty (30) days of their timely completion; (iv) annual financial reports: and operating 
statements in the form Franchisor specifies, prepared by a certified public accountant or state 
licensed public accountant, within ninety (90) days after the close of each of Franchiseie’s fiscal 
years; and (v) such other reports as Franchisor may require from time to time, in the form and at 
the time Franchisor prescribes.

10.4 Surveys and Studies.

The continuing; development, improvement and success of the CREAM Network and 
System requires meaningful, timely and accurate information concerning all functions and
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aspects: of the CREAM Business. In order that; Franchisor’s System can be fully evaluated and 
improved and benefit all fi-anchisees thereof, Franchisee agrees to prep^e and forward to 
Franchisor, at times specified and on forms supplied by Franchisor, information that Franchisor 
may require for its use in preparing studies and surveys relating: to the Business,, the System and 
the Network, containing information specified by Fr^chisor.

ARTICLE 11. ADVERTISING, PUBLIC RELATIONS AND MARKETING.

Recognizing the value of advertising, public relations and marketing programs, and the 
importance of the standardization of these programs, to promote and further the goodwill and 
public image of Franchisor’s System and Marks^ Franchisee agrees as follows:

ILl Advertising Standards.

All advertising iby Franchisee shall be completely factual and shall conform to the highest 
standards of ethical advertising. Franchisee agrees to refrain from any business or advertising 
practice that may be injurious to Franchisor’s System or the goodwill associated with the Marks. 
Without limiting the foregoing. Franchisee agrees that all advertising, and promotions by 
Franchisee in any form and ih any medium shall be conducted in a dignified manner and shall 
conform to such standards and requirements aS Franchisor may from time to time designate in 
writing. Franchisee shall place or display at the Premises (interior and exterior) only such si^s, 
emblems, lettering, logos, displays and advertising matefials as Franchisor approves ip writing 
from time to time. Franchisee Shall submit to Ffahehisor, at least fifteen (15) days prior to 
publication or use, samples of all sales, promotional, and advertising materials Franchisee desires 
to use and which Franchisor has not previously approved^ including, but not limited to, print, 
radio and television advertising, signage, supplies and packaging. Franchisor’s failure to approve 
or disapprove the materials within (10) days: of receipt shall be deemed a rejection. All 
advertising shall prominently display the. Marks and shall comply with ,any standards for use of 
the Marks Franchisor establishes as set forth in the Manual Or otherwise in Writing. Franchisor 
may require Franchisee to discontinue the use of any advertising, or marketing material, within 
time frames prescribed by Franchisor, at Franchisee’s sole cost and expense.

11.2 Territorial Advertising Restriction,

Franehisee is not permitted to solicit customers and/or advertise Outside Franchisee’s 
Territory, except to the extent that; Franchisee has received Franchisor’s prior \vritten 
authorization, which Franchisor will not unreasonably withhold. Franchisor may condition 
Franchisor’s authorization upon Franchisee’s agreement to offer System franchisees who are 
Operating Businesses in territories encompassed by the circulation base of the proposed 
adveriising the Opportunity to participate in, and share the expense of, such solicitation and/Or 
advertising. Notwithstanding the foregoing. Franchisee may provide services to customers from 
outside the Territory at the Premises. Franchisee may not advertise the Business or any products 
or services offered by the Business via the Internet.or any other means of e-commeree, except as 
permitted in Section H .03:(c) below.
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11.3 Internet Website.

(a) Access to Website. Franchisee must have and maintain adequate hardware and 
software in order to access the Internet at: the bit, speed Franchisor requires from time to time. 
Franchisee is prohibited, hpwever, from establishing any website or other presence on the 
Internet, except as provided herein.

(b) Creation of Website. Franchisor may, but is not obligated to, establish an Internet 
website that provides information about the System and the products and services offered by 
CREAM Businesses. In the event Franchisor exercises its right to create such a website. 
Franchisor shall have sole discretion and control oyer the website (including timing, design, 
contents and continuation).

(c) Internal Pages. Franchisor may, but is not obligated to> create interior pages on its 
Website(s) that contain information about the Business and other CREAM Businesses. If 
Franchisor does create such pages. Franchisor may require Franchisee to prepare all or a portion 
of the page for the Business, at Franchisee’s expense, using a template that Franchisor provides. 
All such information will be subject to Franchisor’s approval prior to posting.

(d) Consent for Separate Website. Except as approved in advance in writing by 
Franchisor, Franchisee must not establish or maintain a separate website, splash page, profile or 
other presence on the Internet, or otherwise advertise on the Internet or any other public 
computer network in connection with the Business, including any profile on Facebook, Twitter, 
Pinterest, Linkedhij Ihstagr^, YouTube or any other social media and/or networking site. If 
such approval is granted by Franchisor, Franchisee must: (i) establish and operate such Internet 
site in accordance with System standards, and any other policies Franchisor designates in the 
Manua;! or otherwise in writing from time to time, including but not limited to Franchisor’s 
Internet privacy policies;, and (ii) utilize any templates that Franchisor provides to Franchisee to 
create ,and/or modify sueh site(s). If such approval is granted, Fr^chisee is solely responsible for 
its compliance: for all applicable laws governing fritemet usage and any Other laws related to 
Intemetusage,

(e) Modification., Franchisor shall have the right to modify the provisions of this 
Section 11.03 relating to Internet websites as Franchisor deems necessary or appropriate, in the 
best interest of the System,

(f) Ownership. Franchisee acknowledges that Franchisor and/dr Franchisor’s 
affiliates ^e the lawful, rightful and sole owner of the Internet domain name 
www.creamnation.com, as well as any other Internet domain names registered by Franchisor, and 
Franchisee unconditionally disclaims any ownership interest in such domain names and any 
Internet domain names cojorably similar thereto. Franchisee agrees not to register any Internet 
domain name in any class or category that contains words used in or similar to, any brand name 
owned by Franchisor or Franchisor’s affiliates, or any abbreviation, acronym, phonetic variation 
or visual variation of those words.
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1L4 Grand Opening Advertising.

In addition to the advertising obligations listed below. Franchisee rhUst spend at least 
$10,000 before the Business begins operation as the grand opening advertising requirement 
(“Grand Opening Advertising Requirement”).

11.5 CREAM Brand Fund.

(a) Establishment. Fr^chisee shall make monthly contributions of two percent (2%) 
of Gross Sales as its CREAM Brand Fund Contribution, as specified by Franchisor, payable 
together with and in the same manner as the royalty payments referred to in Section 3..02, to a 
colleCtivei fund (“CREAM Brand Fund”). The Fund, when implemented^ shall be used by 
Franchisor solely for advertising, promotion ^d marketing in accordance with the provisions of 
subparagraphs (i) and (ii) below.

(b) Direction. Franchisee agrees that Franchisor shall have the right in its sole 
discretion to direct all local,, regional and national advertising, public relations and marketing 
programs for the System; to use in these programs the Fund payments described in subparagraph 
(a) above; and that Franchisor shall have: the sole discretion over the creative concepts, materials 
and media used and the placement and allocation thereof. Fr^chisee agrees and acknowledges 
that one of the primary intentions of the Fund is to maximize public recognition and acceptance of 
the Marks ^d Franchisor’s website and that Franchisor undertakes no obligation in 
administering the Fund to make expenditures for the Territory which are equivalent or 
proportionate to Franchisee’s contribution, or to ensure that any particular franchisee benefits 
directly or pro rata from these programs. Franchisee agrees to participate in all material, regional 
and local advertising and promotions ^ Franchisor deems a:ppropriate for the benefit of the 
System or the CREAM Business.

(c) Usage. Franchisee agrees that the Fund may be used to meet any and all costs of 
maintaining, directing, administering and preparing Network programs, including,, without 
limitation, the’cost of preparing, conducting and maintainihg:world wide web (intemet) presence, 
internet ;Search engine opfiniizationj television^ radio, mag^ine, newspaper, direct mail, outdoor 
billboard advertising, direct fax and other types of advertising campaigns; the cost of holding an 
annual convention, seminar, public relations activities, including, without limitation, the cost of 
hiring agencies to engage in public relations work; and employing advertising, and public 
relations agencies and personnel to assist therein. Advertising and public relations agencies and 
personnel may be composed of employees of Franchisor of may be entities owned by or affiliated 
with Franchisor if use of in-hoUse agencies is deemed best by Franchisor, in which event the; 
methods for determining the value of services rendered by the in-hOuse agency shall be set forth 
in writirig and may be charged to the Fund. No sums paid by Franchisee to the Fund sha:ll be used 
to defray any of Franchisor’s general operating expenses, except for reasonable administrative 
costs and overhead, if any, as Franchisor may incur in activities reasonably related to the 
administration or direction of the Fund and promotionaTprogranis, including,, without liiriitation, 
conducting marketing research, preparing marketing and advertising materials and collecting and 
accounting for assessments for the Fund. While Franchisor does not anticipate that any part of 
the CREAM Brand Fund’s contributions will be used for advertising which is principally a 
solicita;tion for franchisees. Franchisor reserves the fight to use the CREAM Brand Fund’s
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contributions for public relations or recognition of the CREAM brand and for the creation and 
maintenance of a web site, a portion of which can be used to; explain the franchise offering arid 
solicit potential frarichisees, and to include a notation in any advertisemerit indicatirig 
“Franchises Available,” Sales materials, if developed, may be sold to franchisees at a reasonable 
cost.

(d) Surveys. Franchisor m;ay periodically assist franchisees in maintaining high 
quality standards by conductirig customer surveys^ customer interviews^ secret shoppers, arid other 
similar initiatives (“Surveys”). The cost of ;such programs will be paid from the CREAM Brand 
Fund. The! cost of these programs may be charged directly to Franchisee if Franchisee’ s results 
from a Survey fall below Systein^established rriinimum standards for such Surveys. 
Furthermore;, Franchisor shall share the results of any such Survey or secret shopper as it deeiris 
appropriate in its sole discretion.

(e) Overhead Expenses. Franchisor has the right to reimburse itself from the 
cream Brand Fund contributions for such reasonable costs and overhead, if any, as: Franchisbr 
rnay incur in activities reasonably related to the direction and implementation of the CREAM 
Brand Fund;

(f) Franchitor’s Contributions. Franchisor’s contribution to the CREAM Brand Fund 
for stibsequerit cOrripany-owned units will be paid at the rate provided for in Franchisor’s 
franchise disclosure document in the year that the company owned unit is established. Should 
the advertisirig contribution for the System decrease at any tirne. Franchisor has the right to 
reduce Frarichisor’s Contribution from company-owned units to the; rate: specified for franchised 
CREAM business.

(g) Accduritirig. Franchisor will prepare on an annual basis, and will have available 
for Franchisee within ninety (90) days of the end of the fiscal year, a statement of contributions 
and expenditures for the CREAM Brand Fund, which will be provided to Franchisee upon 
Franchisee’s written requests The CREAM Brand Fund is not required tP be independently 
audited.

11.6 Regional Advertising and Promotional Cooperative.

Ffanchisior shall have the right,, in Franchisor’s sple discretion, to designate apy 
geographical area for purposes of establishing a regional advertising and promotional 
cooperative (“Cooperative”), arid to determine whether a Cooperative is applicable, to the 
CREAM Business; If a Cooperative has been established applicable to the CREAM Business at 
the time Franchisee begins operating under this Agreement, Franchisee must immediately 
become a member of such Cooperative. If a Cooperative applicable to the Business is 
established at any later time during the tefrii Of this Agreement, Franchis^ee must become a 
member of such Cooperative no later than thirty (30) days after the date on which the 
Cooperati ve begins; operation. If the Business is within the territory encompassed by more than 
one Cooperatiyei Franchisee is required to be a member Of only one such Cooperative. The 
following provisions will apply to each Cooperative:
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(1.) Eaeh Cooperative will be organized and governed in a fornri and manner, and will 
commence.operation on a date;, approved in advance by Franchisor;

(2) Each Cboperative will be organized for the exclusive purpose of administering 
regional advertising programs and standardizing advertising materials for use by the members in 
local advertising;

(3) No promotional or advertising pilans or materials may be used by a Cooperative or 
furnished to its members without Franchisor’s: prior vwitten approval. All such plans and 
materials shall be submitted to Franchisor in accordance with the procedure set forth in 
Section 11,01 hereof;,

(4) All contributions (which may exceed the Local Advertising Requirement 
described in Section 11.0.7) to the Cooperative shall be deteimiried by a majority vote of the 
member franchisees in the Cooperative, subject to Franchisor’s written approval, which shall riot 
be urireasonably withheld;

(5) Each member franchisee must submit to the Cooperative, no later than the 7* of 
each month, for the preceding month, its respective contributiori as provided in this Agreement 
together with such other statements or reports as Frarichisor rtiay require or as may be required 
by the Cooperative with Franchisor’s written approval;

(b) All activities and decisions Of the Cooperative shall be determined by a majority 
vote of the member franchisees in the Cooperative; and

(7) Franchisor may grant to any franchiseCj in Franchisor’s sole discretion, an 
exemption for any length of time from the requirement of tnembership in a Cooperative,, upon 
written request of such frmiehisee stating reasons supporting such exemption. Franchisor’s 
decision concerning such request for exemption \vill be final.

11.7 Local Advertising.

In addition to the CREAM Brand Fund ContributiOri described above in Section 11.05, 
Franchisee shall spend a minimum of one-and-arhalf percent (1.5*^io) of Gross Sales monthly on 
local advertising in accordance with an annual local marketirig plari developed by Franchisee; 
(the “Local Advertising Requirement”). Franchisee must sperid the Local Advertisement 
Requirement as Franchisor prescribes in the Manual or otherwise iriwritirig, which may include, 
without limitation, requirements for placing a certain number and/or type(s) of media 
advertisements. Fr^ehisee acknowledges and agrees that Franchisee^ Local Advertising 
Requirement must be expended regardless of the amounf(s) spent by other System franchisees on 
local advertising. Franchisee may spend any additional sums Franchisee wishes bn local 
advertising. Franchisee must use only such advertising and promotional materials as have been 
previously approved by Franchisor. Franchisee must send Franchisor proof of these experiditures; 
along with Franchisee’s Gross Sales Reports, as specified in Section 3.04: of this Agreement.
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ARTICLE 12. TRANSFER AND ASSIGNMENT

12il Prior Offering and Consent; Conditions For Approval.

(а) Transfer. Franchisee understands and acknowledges that the rights and duties 
created by this Agreement are personal to Franchisee ;and its owners and that Franchisor has 
panted this franchise in reliance upon the individual character, skill, aptitude, attitude^ business 
ability and financial capacity of Franchisee and its owners. Therefore, except as: provided at 
Section 12.04, neither this Agreement or the Business, or any part or all of the ownership of 
Franchisee therein :(including, but not limited to yoting stock, securities convertible theretOj 
partnership ^d sole proprietorship interests), may be voluntarily, involuniafily, directly or 
indirectly assigned, sold, issued or otherwise transferred by Franchisee or its owner(s) until this 
Agreement arid the Business have, first been offered to Fraiichisor as provided in Sfectiori 12.03^ 
ands ifFfanehisdr does not accept this offer, without the prior written consent of Franchisor which 
shall not be unreasonably vvithheld, provided that the following conditions are: met prior to, or 
coricurrently with, the effective date of the assignment:

(1) The proposed traris^feree meets Franchisor’s uniform standards of qualification 
then applicable with respect to all applicants for a CREAM franchise including, but not limited 
to net worthj financial strength, business experience, profile fit and other relevant business 
considerations;

(2) As of the effective date of the transfer, all obligations of Franchisee under all 
written contracts and agreemerits betweeri, Franchisee and Franchisor, its affiliates, or its 
approved/designated suppliers are^ fully satisfied and Franchisee is not in default thereunder;

(3) A transfer fee in afi amount equal to $7,500 is paid to Franchisor at least thirty 
days prior to the effective date Of the transfer to cover Franchisor’s costs in evaluating and 
ensuring training of the proposed tratisferee, as well as effecting theitransfer;

(4) The ttansferee shall sign and agree to be bound by the then^current form of 
franchise agreement (and other ancillary agreemerits, if any);

(5) The proposed transferee attends and completes all segments of the training 
program to Franchisor’s satisfaction and the transferee pays Franchisor its then-current training 
fee for suCh initial training program;

(б) Except to the extent limited by applicable law. Franchisee, its owner(s), and the 
transferee (if it has had any previous relationship with Franchisor or Franchisor’s affiliates) haye 
executed a general release, in form satisfactory to Franchisor, Of ariy and all claims against 
Franchisor and its affiliates, directors, officers, employees and agents;

(7) All of Franchisee’s accrued monetary obligations to Franchisor, Franchisor’s 
affiliates, and Franchisor’s designated suppliers and vendors, are satisfied;

(8) Franchisee (and Franehisee’s principals if Franchisee is a partnership, corporation 
dr limited liability company), and the members of their respective families must comply with the 
posMermination provisions of this Agreement;
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(9) The tTOTsferee must obtain, within the time limits set by Franchisor, and maintain 
thereafter,: all permits and licenses required for the operation of the Business j;

(10) To the extent required by the terms of any leases or other agreements, the lessors or 
other parties must have consented to the proposed transfers

(11) The transfer rnust be made in compliance with any laws that apply to the transfer, 
including state and federal laws governing the offer and sale of franchises;

(12) Franchisee must request that Franchisor provide the prospective transferee 'yith 
Franchisor’ s currentTprrn: of franchise diseiosure document;

(13) Franchisor’s approval of the transfer shall hot constitute a waiver of any claims 
Franchisor may have against Franchisee;

(14) Franchisor may disclose to any prospective transferee, such revenue reports and! 
other financial information concerning Franchisee and the Business that iFranchisee supplied to 
Franchisor;

(15) Franchisee is responsible for paymeht of aU comihissiOhS or other monies doe 
from the sale of the Business if (i) Franchisee listed the Busihess with a broker; or (ii) transferee 
is referred to Franchisor by a broker lead referral network or otherwise; and

(16) Franchisor approves the material terms and, conditions Of the assignment, which 
approval shall not be unreasonably withheld, including partieulafly a detennination that the price 
and terms of payment are not so burdensome as to adversely affect the future, operations of the 
Business by the proposed fransferee in compliance with the terms and conditions of this 
Agreement.

(b) Restriction. In no event Shall Franchisor approve of the transfer of this 
Agreement or the Business granted hereunder prior to the Opening Of the Business as required 
under this A.greement.

12.2 Death or Disability; Interim Management by Franchisor

(a) Transfer of Interest. In the event of the death or disability of Franchisee or of a 
principal owner of Franchisee, or if Franchisee is a corporation, partnership Or limited liability 
company. Or the owner of a rnajority interest therein, the executor, administratOrj COnservatOf Or 
other personal representative Of such person shall transfer his interest within a reasonable time; 
not to exceed One hundred twenty (120) days from the date of death or disability, to a third party 
approved by Franchisor. The term “disability” means a mental or physical disability, impairment 
or condition that prevents of is reasonably expected to prevent Franchisee or its principal owner 
from supervising management and operation of the GREAM Business for thirty (30) or more 
consecutive days. This transferj including, without limitation, transfers by deyise or inheritance, 
shall be subject to all of frie terms and conditions contained in this Section and the following:

(b) Interim Management by Franchisor. If after death of disability of Franchisee Or 
its principal owner,; the CREAM Business is not being managed and operated by a competent
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and trained manager^ or Franchisor has exercised its option to purchase pursuant to 
Section 14.02, or any other time when Franchisor is concerned that continued operation hy 
Franchisee, may harm the Marks or System, Franchisor is^ authorized, but is not obligated,, to 
immediately assume management of the Business,,until an approved and trained transferee can 
assume Operations. Revenues frohi operation of the Business during the: period of interim 
management by Franchisor shall be used by Franchisor to meet any and all expenses of the 
Business including, without limitation, the weekly compensation, travel and living expenses of 
any of Franchisor’s employees or designees, Operation of Franchisee’s Business during any 
period of management by Franchisor pursuant to this subparagraph (a) shall be for and on 
behalf of Franchisee,, provided that Franchisor shall only have a duty to utilize reasonable efforts 
and shall not be liable for any debts, obligations or losses incurred by the Business during any 
period in which it is managed by Franchisor, If Franchisor takes over the management of the 
Business, Franchisor reserves the right to pay itself a reasonable management fee through the 
Business’ funds for the provision of such management Services.

12.3 Right of First Refusal.

(a) Exercise, In the event Franchisee desires to inake any sale, assignment or other 
transfer referred to in Section 12.01, Franchisee shall first obtain a bona fide, executed written 
offer from responsible and fully disclosed purchaser(s) and submit an exact Copy of this offer to 
Franchisor, Franchisor shall have the right, exercisable by written notice delivered to Franchisee,, 
to accept this offer on equal terms and price at any time within thirty (30) days Following: receipt 
by Franchisor of the exact copy of the offer. If Franchisor does hot exercise its right of first 
refusal. Franchisee inay complete the proposed sale, assignment Or other transfer pursuant to and 
on the terms of the offer, and in compliance with all provisions of Section 12,01. In the event the 
sale, assignment or other transfer is not completed within sixty (60) days after delivery of the 
offer to Franchisor or there is a material change in the terms of the sale, assignment or other 
transfer. Franchisor shall again have a right of first, refusal herein provided.

(b) Transfer of Major interest. In the event Franchisee desires to make any sale, 
assignment or other transfer of more than 50% of the capital stock or of the partnership interest 
of a corporation, partnership or other entity organized and wholly owned by Franchisee: to which 
this Agreement has been assigned pursuant to Section 12,04, then Franchisor shall also have the 
option to purchase not only the interest being transferred but; also the remaining interest so that 
Franch i sor shall have a right of first refusal to purchase 100% of the ownership interest. The 
value of this 100% interest shall be determined oh a basis proportionate to the price .of the interest 
initially offered. For example, if a 60% interest is being sold by Franchisee for $1,000,000 then 
the volue of the 100% interest would he $1,666^666.,

12.4 Assignment to Franchisee Entity.

It is understood that Franchisee may assign and delegate this Agreement and Franchisee’s 
rights and dbligations: hereunder to a corporatioh, partnership or limited liability company 
(“LLC”) organized by Franchisee for that purpose in which Franchisee owns and controls a 
majority of the equity and voting power of all issued and outstanding stock, general partnership 
interest or LLC ntemibership interest, and without complying with Sections 12.01 and 12.03, 
provided that:
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(a) All share^hplders (or partnership partners or LLC members), are identified to and 
approved by Franchisor (which written approval shall not be unreasonably withheld); and

(b) The articles of incorporation, articles of partnershipj partnership agfeerneiit, 
bylaws, LLC member agreements or other organizational documents of the corporation, 
partnership or LLC shall recite that, the issuance and assignment; of any interest therein is 
restricted by the terms of Sections 12.01 and 12.03 of this Agreement, and in the case of a 
corporation all issued and outstanding stock certificates of die corporation shall bear a legend 
reflecting or referring to the restrictions of Sections 12,01 and 12.03 in a form satisfactory to 
counsel for Franchisor; and

(c) Each shareholder, officer, director or partner of Franchisee shall execute an 
agreement provided by Franchisor undertaking to be: bound jointly and severally by the 
provisions of this Agreement; and

(d) Franchisee shall furnish to Franchisor at any time upon, request^ in form as 
Franchisor may requite^ a list of all shareholders, directors, officers, partners Or LLC members of 
Franchisee reflecting their respective interests in and positions'with Franchisee; and

(e;) The corporation, partnership or LLC shall at no time engage, directly or 
indirectly, in any similar business activity other than those directly related to the operation of 
Franchisee’s Business, pursuant to all terms and conditions of this Agreement; and

(f) Franchisor shall be given written notice of the asisigpment and delegation, and 
upon compliance with the foregoing, the corporation, partnership or LLC shall have all of said 
rights and obligations, and the term “Franchisee” as used herein shall refer to the corporation, 
partnership or LLC.

12.5 Consent Does Not Constitute Waiver.

Franchisor’s consent to an assignment or transfer of any interest subject to the restrictions 
of this Article shall not: constitute a waiver of any claims it may have against the transferring 
party, nor shall it be deerried a waiver of Franchisor right to demand exact compliance with any 
of the terms or conditions hereof by transferee.

12.6 Transfer Or Assignment By Franchisor,

This Agreement is fully assignable by Franchisor in whole or in part and shall inure to the 
benefit of any assignee or other legal successor to the interest of Franchisor herein,

ARTICLE 13. TERMINATION

13.1 Automatic Termination.

This Agreement shall automatically terminate Ayithout notice or an opportunity to cure 
upon the occurrence Of any of the following:
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(,1) If Franchisee makes an assignment for the benefit of creditors, files a volunt^ 
petition in bankruptcy, is adjudicated bankrupt or insdlvent, files or acquiesces in the filing of a 
petition seeking reorganization or arrangement lUrider any federal or state bankruptcy or 
insolyency law, or consents to; or aicquiesces in the appointment of a trustee or receiver for 
Franchisee or the Business.

(2) . If propeedings are eOfnmencedi to have Franchisee adjudicated bankrupt or to seek
Franchisee’s reorganization under any state or federal bankruptcy or insolyency law, and such 
proceedings ^e not dismissed within sixty (60) days^ Or a trustee or receiver is appointed for 
Franchisee or the Business without Franchisee’s eOnsent, and the appointment is not vacated 
within sixty (60) days.

(3) If Franchisee purports; to sell, transfer Or Otherwise dispose of iFranchisee or any 
interest in the Business in violation of Section 12 hereof

13.2 With Notice and Without QDportiihitv to Cure.

Franchisor has the right to terminate this; Agreement upon notice without providing 
Franchisee an opportunity to pure for any of the fol lowing breaches Or defaults:

(1) If Franchisee or Franchisee’s principals are convicted of or plead guilty or no 
contest; to any felony, or take; part in any crimina;! misconduct relevant to the pperation of 
Franchisee’s Business.

(2) If Franchisee or Franchisee’s principal owners commit any fraud or 
misrepresentation in the operation of the Business.

(3) If Franchisee or Franchisee’s principals make any misrepresentation or omission 
in connection with Franchisee’s franchise; application, including but not limitedto any fin^cial 
misrepresentation,

(4) If Franchisee fails to successfully complete initial training; as provided in 
Section 8.01 hereof

(5) If Franchisor sends Franchisee two (2) or more written notices to cure pursuant to 
Sections 13 .03 or 13.04 hereof in any twelve (12): month period.

(6) If Franchisee or Franchisee’s' principals materially breach any other agreement 
with Franchisor or ^y of Franchisor’s affiliates or the Leaser for the Premises, or threaten any 
material breach, of any such agreement or Lease, and fail to cure such breach within any 
permitted period for cure,

(7) If Fr^chisee or Franchisee’s principals materially violate any provision hereof 
pertaining to Marks or Confidential Information or misuse the Marks or Confidential 
information.
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(8) If Franchisee Violates any applicable food preparation, health, safety, or sanitation 
law, ordinance or regulation, or operate the Business in a manner that presents a heakh or safety 
hazard to customers, or the general public.

(9) If Franchisee violates the in-term restrictive covenant contained in 
Section 15.01 hereof.

(10) If a levy of writ of attachment or execution Or any other lien is placed against 
Franchisee or any of Franchisee’s principals or ariy of their assets which is not released or 
bonded against within thirty (30) dayS^

(11) If Franchisee or any of Franchisee’s principals become insolvent,

(12) If Franchisee voluntarily or otherwise abandons the Business. The term 
“ab^don” includes any conduct; which indicates a desire Or intent to discontinue the Business in 
accordance with the terms of this Agreement and shall apply iri any event Franchisee fails to 
operate the Business as a, System Business for a period of two (2) or more consecutive days 
without Franchisor’s prior written approval.

(13) If Franchisee offers any unauthorized and unapproved products or services at or 
from the Business.

(14) If Franchisee orders or purchases supplies, signs, services, furnishings, fixtures, 
equipment or inventory from any unapproved supplier.

(15) If Franchisee misuses or makes unauthorized use of Franchisor’s Proprietary 
Software Program, servers, email systems and Franchisor’s social media sites, if any.

(16) If Franchisee fails to maintain insurance or to repay Franchisor for insurance paid 
for by it, or otherwise fails to adhere to the requirements of Section 9 hereof;

(17) If Franchisee fails, within fifteen (15) days after notification of non-compHmce 
by federal, state or local government authorities^ to comply with any law or regulation applicable 
to the Business.

(18) If any government action is taken against Franchisee that results in any obligation 
upon Franchisor which in Franehisor’ s sole judgment is uneconomical, not in the best interests of 
Franchisor,, or would result in Franchisor having an unintended relationship or obligation.

(19) If Franchisee fails to comply with the provisiOiis of Section 18.09 hereof.

(20) If Franchisee takes for Franchisee’s; own personal use any assets or property of 
the Business, including employee taxes, FICA, insurance or benefits.

(21) If there; are insufficient: funds in Franchisee’s bank account to cover a check or 
EFT payment to Franchisor three (3) or more times within any twelve (12) month period.
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(22) If Ff^chisee fails to attain a passing score on any Survey or secret shopper four 
(4) or more times within any twelve (12) month period.

13J Upon 15 Days’ Notice to Cure:

Franchisor has the right to terminate this Agreement if any of the following defaults 
remain uricured after providing notice and expiration of the fifteen (15): day cure period:

(1) If Franchisee fails to pay as and when due any sums owed to. Franchisor^ any of 
Franchisor’s affiliates, or any of Franchisor’s designated suppliers.

(2) If any audit reveals that Franchisee has understated Franchisee’s Royalty or 
advertising paymerits, or Franchisee’s local advertising expenditures, by more than two percent 
(2%), or if Franchisee has failed to submit timely reports and/or payments for any two (2) 
reporfing periods \vithin any twelve (12) month period, as described in Section 10 hereof.

(3) If Franchisee fails to immediately endorse and deliver to Franchisor any paynients 
due to Franchisor from ariy third party that is erroneously remitted to Franchisee.

(4) If Franchisee fails to maintain sufficient levels of inventory to adequately meet 
consumer demand.

(5) If Ffanchisee fails to commence operations of Franchisee’s Business within the 
time prescribed in Section 6.04 hereof

(6),
Business.

If Franchisee fails to maintain the prescribed days or. hours of operation at the

(7) If Franchisee fails, in Franchisor’s sole discretion, to personally supervise the day- 
to-day operation of the Business or fails to employ a sufficient number of qualified, competeht 
trained personnel as Franchisor requires from time to time.

(8) If Franchisee fails to maintain die strict quality controls reasonably required by 
this Agreement and/or the Manual.

(9) If Franchisee conducts itself in a manner that, although not criminal, reflects 
adversely on the System, the Marks, or the services or products offered through the System.

(10) If Franchisee fails to procure or maintain any licenses, certifications, or permits 
necessary for the operation of Franchisee’s Business.

13.4 Upon 30 Days’ Notice to Cure.

Franchisor has the right to tenriinate this Agreement after providing notice and a thirty 
(30) day cure period If Franchisee fails to perform or comply with any one or more of the terms 
or conditions of this Agreement or any ancillary agreements between Franchisee and Franchisor 
or Franchisor’s affiliates.
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13.5 Step In Rights.

In addition to Franchisor’s right to teiminate this Agreement, and not in lieu of such right 
of any othef rights Franchisor may have against Franchisee, upon a failure to cure any default 
within the applicable time period (if any) or in the event Franchisor determines that the condition 
dr operatibn of the CREAM Business presents a threat to public safety or health or is damaging 
the goodwill associated with the Maries, Franchisor has; the right, but not the obligation, to enter 
upon the Business premises and exercise compilete authority with respect to the operatibn of the 
Business until such time as Franchisor determines, in Ffanchispr’s sole discretidn, that the 
default has been Cured and Franchisee is otherwise in compliance with this Agreement. In the 
event Franchisor exercises the rights described in this Section, Franchisee must reimburse 
Franchisor for all reasonable costs and overhead, if any, incurred in connection with Franchisor’s 
operation of the Business including, without limitations, costs of personnel for supervising and 
Staffing the Business and their travel and lodging accommodations and must pay Franchisor a 
management fee of 10% of the Business’ Gross Sales during Franchisor’s time period as 
manager. If Franchisor undertakes to Operate the Business pursuant to this Section, Franchisee 
agrees to indemnify and hold Franchisor (and Ffanchisof’s. representative(s) and employees) 
harmless from and against any fines, claims- suits or proceedings which may arise out of 
Franchisor’s operation of the Business. Further, if Franchisee is a partnership and there is a 
dispute between the partners of Franchisee which has resulted in any legal filings or legal action. 
Franchisor reserves the right to use the step in rights outlined in this Section.

13.6 Nonwaiver.

FranChisof’s delay in exercising Or failing to exercise any right or remedy under this 
Agreement or Franchisor’s acceptance of any late or partial payment due hereunder shall not 
constitute a waiver of any of Franchisor’s rights or'remedies, against Franchisee.

ARTICLE 14. RIGHTS AND DUTIES UPON TERMINATION OR EXPIRATION.

14.1 Franchisee's Duties on Termination of Expiration.

In the event of any termination of this Agreement, whether by reason of action by 
Franchisee or Franchisor as above provided, of as: elsewhere provided in this Agreement, or by 
the expiration of the term hereof. Franchisee must, at Franchisee’s cost and expense:

(1) Cease immediately all operations under this Agreement;

(2) Pay Fr^chisor immediately all unpaid fees and pay Franchisor, Franchisor’s 
affiliates, and Franchisor’s designated suppliers and vendors dll Other monies Owed;

(3) Discontinue immediately the use: of the Marks, including all interior and exterior 
signs bearing the Marks;

(4) Immediately return the Manual to Franchisor, along with all other manuals and 
Confidential Infoimation Franchisor loaned to Franchisee^ and immediately and permanently 
cease use of any Confidential Information;
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(5) Immediately cease using all telephone numbers listings^ faesimile numbers 
and listings, and Intemet; listings used in connection with the operation of the Business and direct 
the applicable company to tf^sFer all such numbers and listijigs to Franchisor or Franchisor’s 
designee pursuant to the Gbnditional Assijgnment of Telephone Numbers attached hereto as 
Exhibit 4 or^ if Franchisor directs, to disconnect the; numbers and delete the listingsi

(6) Immediately vacate the Premises if Franchisor exercises Franchisor’s rights: 
pursuant'to the Gollatefal Assignment of Lease attached hereto; as Exhibit 3:;

(7) Promptly surrender all stationery, printed matter, signs, advertising materials and 
other items cpritaining the Marks; and all items which are a part of the trade dress of the System, 
as'Franchisor directs;

(8) Cease to hold itself out as^ Franchisor’s franchisee ;

(9) Take such action as shall be necessary to amend' or cancel any assumed name, 
business name or equivalent registration which, contains any trade name or other Mark 
Franchisor licensed to Franchisee, and furnish Franchisor evidence satisfactory to Franchisor of 
compliance with this obligation within thirty (3.0) calendar days after the termination, expiration 
or transfer of this Agreement;

(10) Permit Franchisor to make fmal inspection of Franchisee’s financial records, 
books, and other aceouhting records at any time within six (6) months of the effective date of 
termination, expiration^ Or ftansfer;

(1,1) Comply with the post-termination covenants set forth in Section 15 hereof, all of 
which shall survive the transfer^ termination or expiration of this Agreement;

(12) Cease to use in advertising or in any other manner, any methods, procedures or 
techniques associated with Franchisor or the System; and

(13) Execute from time to time afiy necessary papers, documents, and assurances to 
effectuate the intent of this Section 14.

14.2 Franchisor’s Options On Termination or Expiration.

(a); Exercise. Upon termination or expiratioh and non-renewal loF this Agreement, 
Franchisor shall have the following options, exercisable iby written notice to Franchisee 
(indicating which option(s) Franchisor intends to exercise) at any time within thirty (30) days 
from the date of termination hereof to; (i) require Frmchisee assign to Franchisor the leasehold 
interest of the Premises (or, if assignment is prohibited, & sublease fOr the full remaining terra md 
on the same terms as Franchisee’s ICase) in consideration Of FfanchisOr’s assumption of the: 
leasing Obligations thereunder; (ii) to purchase from Franchisee all equipment, furnishings,, 
fixtures and other physical assets owned by Franchisee and used in the operation of the Business 
for the same price paid by Franchisee less depreciation taken (i.e. book value) as of the date of 
Franchisor’s written notice; and (iii) to purchase from Franchisee all inventory of the Business at 
Franchisee’s Cost, The purchase price for my purchased items shall not include any payment for 
goodwill or other intangibles, and shall be payable at the closing of the: purchase. For purposes
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of this paragraph, “book value” means the amount Franchisee actually paid for the, personal 
property less depreciation (calculated’by using the straighMine depreciation method on a five (5) 
year depreciation schedule,, irrespective of the depreciation method dr schedule Franchisee uses 
for accounting purposes). Notwithstanding the foregoing, to the extent that Franchisor exercises 
its right to purchase any personal property that is subject to a lease or finance agreement, the; 
purchase price of such personal property shall equal the amount paid by Franchisee to date under 
the lease, or finance agreement, as applicable. Franchisor shall be entitled to offset the^ purchase 
price by the amount of money owed by Franchisee to Franchisor for any payments necessary to 
acquire clear title to property or for any other debt. The closing shall take place at a time 
designed by Franchisor within ninety (90) calendar days after Franchisee receives Franchisor’s 
notice of exercise of its purchase option or options, If Franchisor exercises Franchisor’ s option 
to purchase^ pending the closing of such purch^e. Franchisor has the right to appoint a mahager 
to maintain operation of the Business, or Franchisor may require that Franchisee close the 
Business during such period without removing any assets. Franchisee is required to maintain in 
force all insurance pdlicies required under this Agreement until the date of sUch closing. 
Franchisor has the unrestricted right to assign this option to purchase personal property as; herein 
described. Franchisor will be entitled to all customary warranties and represehtationS in 
connection with Franchisor’s purchase of Franchisee’s property, including, without limitation, 
representations and waitanties as to ownership and condition of and title to the property; liens 
and encumbrances oh the property; validity of contracts and agreenients; and liabilities affecting 
the property, contingent or otherwise. Franchisor Shall have the unrestricted right to assigii any 
of the options in this; Section.

(b) Exclusions: Franchisor may exclude frorn the personal property purchased
hereunder cash or its equivalent and any equipirient, signs,, inventory, materials and supplies that 
are riot reasonably necessary (in function or quality) to the Business’s operation or that 
Franchisor has not approved as meeting Standards for the Business.

14.3 Transfer Contacfelnformatioh.

Franchisee shall relinquish and take all steps necessary and hereby irrevocably appoints 
Franchisor as Franchisee’s attomeyTinrfact to transfer to Franchisor all right, title and interest in 
all or ^y of Franchisee’s contact information^ including telephone numbers, fax numbers, pager 
numbers, cellular phone numbers, emails. Online profiles^ other web- based contact information 
and any listing, and advertising privileges concurrent therewith, relating in any way to the 
Business.

14.4 Rights Not Exclusive.

The foregoing rights of Franchisor upon termination by reason of breach or default 
hereunder shall not be exclusive, but shall be in addition to ^d not in lieu Of any other rights 
available to Franchisor under the terms hereof Or at law or in equity. Termination of this 
Agreement under any circumstances shall not abrogate, impair, release^ or extinguish any debt, 
obligation, or liability of Franchisee which may have accrued hereunder, including without 
limitation any debt, obligation, or liability which was the cause Of termination. All covenants 
and agreements of Franchisee that by their terms or by reasonable implication are to be 
performed, in whole or in part, after the termination of this Agreement, shall survive termination.
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14i5 Damages. Costs, and Expenses.

In the event of termination for any default by Franchisee, Franchisee will promptly pay to 
Franchisor all damages, costs and expenses, ineluding rettsonable attorneys’ fees, incurred by 
Franchisor as a result of the default, which obligation will give rise to and remain, until paid in 
full, a lien in favor of Franchisor agalinst any and all of Franchisee’s personal property, 
furnishings, equipment, signs, fixtures and inventory related to the operation of the Business. In 
addition to any other remedy available to Franchisor under this Agreement or applicable law, 
Fr^chisor shall be entitled to liquidated damages in the amount of One Hundred Dollars ($100) 
per day for each day Franchisee fails to comply with the provisions of Section 14.1(3) hereof.

ARTICLE 15. COVENANTS AGAINST COMPETITION

Franchisee acknowledges that as a member of the System, Franchisee will receive 
proprietary and confidential information and materials, trade secrets, and the unique methods, 
procedures and techniques which Franchisor has developed. Therefore to protect FranChisor and 
all Franchisor’s, franchisees, Franchisee agrees as follows:

15.1 During the Term of This Agreement.

During the term of this Agreement, neither Franchisee, Franchisee’s offi'cersi, directors, 
principals^ or manager, nor any meniber of the immediate faniily of Franchisee dr Franchisee’s 
officers, directors, principals, or manager may, directly or indirectlyj for themselves or through, 
on behalf of, or in conjunction vvith any other persqn, partnership or corporatidn:

(1) Own, maintain, engage in, be employed by, lend money to, extend credit to or 
have any interest in ice cream or frozen dessert, shop, bakeiy, cafe, or dessert shop primarily 
serving ice Creanij frozen yogurt, cookies and other baked goods, or any other business offering; 
products and services offered dr authorized for sale by Systeni franchisees (a “Competing 
Business”); provided, however, that this Section dpes not apply to Franchisee’s operation of any 
other CREAM Business;

(2) Employ or Seek to employ any person who is at that time ernployed by Franchisor, 
Franchisor’s affiliates or any other System franchisee, or otherwise directly or indirectly induce 
or seek to induce such person to leave his dr her employment thereat;.or

(3) Divert or attempt to divert; any business or customer or prospect of the Business to 
any competitor, by direct or indirect ihdUcemerit or otherwise, or do or perform, directly or 
indirectly, any other act injurious dr prejudicial to the goodwill associated with the Marks dr the 
System.

15.2 After the Term of This Agreement.

(a) For a period df two (2) years after the expiration and nonrenewttl, transfer or 
termination of this Agreement, regardless of the cause, neither Franehisee, Franchisee’s officers; 
directors, or principals, nor any member of the immediate family of Franchisee or Franchisee’s 
officers, directors, or principals may, directly dr indirectly, for themselves or through, on behalf 
of, or in conjunction with any other person, partnership or coloration enter into any business
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that is competing in whole or in part with Franchisor by granting franchises or licenses to operate 
a Competing Business.

(b) For a period of two (2) years after the expiration and nonrenewal,, transfer or 
termination of this Agreement, regardless of the cause, neither Fr^chisee, Franchisee’s officers, 
directors, or principals, nor any member of the immediate family Of Franchisee or Franchisee’s 
officers;, directors, or principals may, directly or indirectly^ for themselves or through, on behalf 
of, or in conjunction with any other person, partnership or corporation:

(i) Own, maintain, engage: in, be employed by, or have any interest in any Competing 
Business locked (1) at the Premises, (2) within the Territory granted to Franchisee 
hereunder,, or (3) within a radius of thirty (30) miles of the perimeter of (a) the Territory 
being granted hereunder or (b) any other territory licensed by Franchisor as of the date of 
expiration, termination or transfer of this Agreement; or

(ii) Solicit business from customers of Franchisee’s former Business or contact any of 
Franchisor’s suppliers or vendors for any competitive business purpose, nor solicit any 
employees of Franchisor, its affiliates or System franchisees; to cease their employment 
with Franchisor, its affiliates or System franchisees,

15.3 Intent and Enforcement.

It is the parties’ intent that the provisions of this Section 15 be Judicially enforced to the 
fullest extent peimissible under applicable law. Accordingly, the parties agree that ^y reduction 
in scope or modification of any part of the noneompetition provisions contained herein shall not 
render any other part unenforceable. In the event of the actual or threatened breach of this 
Section 15, Franchisor shall be entitled to an injunction restraining such person from arty such 
actual or threatened breach. Franchisee agrees that in the event of the actual or threatened breach 
of this Section 15, Franchisor’s hartn will be irreparable, and that Franchisor has no adequate 
remedy at law to prevent such harm. Franchisee acknowledges and agrees on Franchisee’s Own 
behalf and on beha:lf of the persons who are liable under this, Section 1:5 that each has previously 
worked or been gainfully employed in other careers and that the provisions of this Section 15 in 
no way prevent any such person from earning a living: Franchisee fiirther acknowledges and 
agrees that the time limitation of this Section 15 shall be tolled during any default under this 
Section. It is understood and agreed by Franchisee that the purpose of this covenant is; not to 
deprive Franchisee of means of livelihood and will not do so,, because Franchisee earned a 
livelihood before entering into this Agfeement, has the skills to do so in the future and that 
Franchisee will not be restricted from engaging in any business outside the scope of the Business 
herein; and that the purpose is to protect the goodwill and interests of Franchisor, Franchisor’ s 
System and Network of CREAM franchises.

15.4 Employees.

Franchisee shall ensure that Franchisee’s principals, manager, other key employees and 
members of their immediate families Who have access to the Confidential Information execute a 
Confidentiality and Noncompete Agreement, in the form attached hereto as Exhibit 5, or as
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Fr^ehisor, in Franchisor’s sole discretion, otherwise prescribes. 
Franchisor with a Copy of eaCh executed agreemerit.

15i5 No Defense.

Franchisee must furnish

Franchisee hereby agrees that the existence of any claim Franchisee may have: against 
Franchisor, whether or not arisihg from this Agreement, shall not constitute a defense to 
Franchisor’s enforcement Of the covenants contained in this Section 15. Franchisee agrees to pay 
all Costs and expenses (includihg reasonable attorneys’ fees) which Franchisor incjirs in 
Connection with the ertforcernent of this Section 1:5.

ARTICLE 16. Dispute Resolution.

16.1 Negotiation.

Franchisee must first bring any claim or dispute between Franchisee and Franchisor to 
Franchisor’s President and/or Chief Executive Officer,, after providing notice as set ;fprth in 
Section 16.06 belOw. Franchisee must exhaust this internal dispute resolution procedure before 
Franchisee may bring Franchisee’s dispute before a third party. This agreement to first attempt 
resolution of disputes infernally shall survive termination or expiration of this Agreement.

16.2 Mediation.

At Franchisor’s option, all cMims or disputes between Franchisee and Franchisor or its 
affiliates arising out of, or in any way relating; to, this Agreement or any other agreement by and 
between Franchisee and Franchisor or its affiliates, or any of the parties’ respective rights and 
obligations arising from such agreement, which are not first resolved through the internal dispute 
resolution procedure sent forth in Section 16.01 above, must be submitted first to mediation, in 
or near San Mateo County, California under the auspices of the American Arbitration 
Association (“AAA”), in accordance with the AAA’s Commercial Mediation Rules then in 
effect. Before commencing any legal action against: Frarlchisor or its affiliates with respect to 
any such claim or dispute;;, Franchisee must submit a notice to Franchisor, \vhich specifies, in 
detail, the precise nature and grounds of such Claim or dispute. Franchisor will have a period of 
thirty (30) days following receipt of such notice within which to notify Franchisee as to whether 
Franchisor or its affiliates elects to exercise its option to submit such claim or dispute to 
mediation. Franchisee may not commence any action against Franchisor or its, affiliates with 
respect to any such claim or dispute in any court unless Franchisor fails to exercise its option tO 
submit such claim or dispute to mediation, or such mediation proceedings have been terminated 
either: (i) as the result of a written declaration of the mediator(s) that further mediation efforts 
are not worthwhile; o,r as a result of a written declaration by Franchisor. Franchisor’s: fights to 
mediation, as set forth herein, inay be specifically enforced by Franchisor. Each party shall bear 
its own cost of mediation and Franchisor and Franchisee shall share mediation costs equally. 
This agreement to mediate shall survive any termination or expiration of this Agreement.

(a) The'pafties shall not be required to first attempt to mediate a controversy, dispute, 
of claim through mediation as set forth in this Section if such controversy, dispute, or claim 
concerns an allegation that a party has violated (or threatens to violate;, or poses an imminent risk 
of violating):
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(i) Any federally protected intellectual propertyjights in the MafkSj the System, or in
any Confidential Information;

(ii) Any claims pertaining to or arising out of any warranty Issue; dr

(iii) Any of the resMetive covenants contained in this Agreement.

16.3 Selection of ¥enue.

The parties expressly agree to the jurisdiction and venue of any court of general 
jurisdicfipn iii San Mateo Coun^, California and the; jurisdiction and venue of the United States 
District Court for the Northern District of California. Franchisee acknowledges that this 
Agreement has been entered into in the State of California.; and that Franchisee is, to receive 
valuable and continuing services emanating from Franchisor’s headquarters in Millbfae, 
California. In recognition of such services and their origin, Franchisee hereby irrevocably 
consents to the personal jurisdiction of the state and federal courts of California set forth above. 
Nothing contained in this Agreement shall prevent Franchisor from applying to and obtaining 
ffoin any court having; jurisdiction a writ of attachment, a temporary injunction, preliminary 
injunction ^d/or other emergency relief available to safeguard and protect Franchisor’s 
interests.

16.4 nhifd Party Beneficiaries.

Franchisor’s officers, directors, sharehplders, agents and/or employees are express third 
party beneficiaries of the provisions of this Agreement, including the mediation provision set 
forth in this Section 16, each having authority to specifically enforce the right to mediate claims 
asserted against; such person(s) by Franchisee.

16i5 Prior Notice of Claims.

As a condition precedent to commencing an action fpr damages: or for violation or breach 
of this Agreement, Franchisee must nptify Franchisor within thirty (30) days after the occurrence 
Pf the violation or breach,, and failure to tinjely give such notice ishall preclude any claim for 
damages.

16.6 No Right to Offset.

Franchisee shall not withhold all or any part of any payment to Franchisor or any of its 
affiliates on the grounds of Franchisor’s alleged nonperfpimance or as an offset against any 
amount Franchisor or any Of Franchisor’s affiliates allegedly may owe Franchisee under this 
Agreement or any related agreements.

16.7 Injunctive Relief:

Nothing in this Agreement shall prevent Franchisor from seeking to obtain injunctive 
reliefr without posting a bond, against threa:tehed conduct that will cause Franchisor loss or 
damages, under the usual equity rules, including the applicable; rules for obtaining restrainiiig 
orders and preliminary and permanent injunctions. If injunctive relief is granted. Franchisee’s
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only remedy will be the court’s dissolution of the injunctive relief. If the injunctive relief was 
wrongfully issued, Franchisee expressly waives all claims for damages Franchisee jncurred as a 
result of the wrongful issutmce.

16.8 Limitation of Action.

Franchisee furthef agrees that no cause of aption arising out of or under this Agreement 
may be rhaintained by Franchisee against Franchisor unless brought before the expiration of one 
(1) year after the act, transaction dr occurrence upon which such action is based or the expirafion 
of one (I) year after Franchisee becomes aware of facts or circumstances reasonably indicating 
that Franchisee may have a claim against: Franchisor hereunder, whichever occurs sopneri and 
that any action not brought within this period shall be barred as a claim, counterclaim, defensej or 
set-off,

(at) Franchisee hereby waives the right to obtain any remedy based on alleged fraud, 
misrepresentatidn, or deceit by Franchisor, including, without limitation, rescissioni of this 
Agreement, in ariy mediation, judicial, dr other adjudicatory proceeding; arising hereunder, 
except upon a ground expressly provided in this Agreement, or pursuant: to any right expressly 
granted by any applicable statute expressly regulating the sale of franchises, or any regulation or 
rules prdmulgated thereunder.

16.9 Waiver of Punitive Damages.

Franchisee hereby waives, td the fullest extent permitted by law, any right td or claim for 
any punitive, exemplary, incidental, indirect, special or consequential darnages (including^ 
without limitation, lost profits) against Franchisor arising out of any cause whatsoever (Avhether 
such cause be based in contract, negligence, strict liability, other tort or otherwise) and agrees 
that in the event of a dispute. Franchisee’s recovery is limited to actual damages, if any other 
terrn of this Agreement is found or determined to be unconscionable or unenforceable for any 
reason, the foregoing provisions shall continue in full force and effect, including, without 
limitation, the waiver of any right to claim any consequential damages.

16.10 WAIVER TRIAL BY JURY.

THE PARTIES HEREBY AGREE TO WAIVE TRIAL BY JURY IN ANY ACTION, 
PROCEEDING OR GOUNTERCLAIM, WHETHER AT LAW OR EQUITY, REGARDLESS 
OF WHICH PARTY BRINGS SUIT. THIS WAIVER SHALL APPLY TO ANY MATTER 
WHATSOEVER BETWEEN THE PARTIES HERETO WHICH ARISES OUT OF OR IS 
RELATED IN ANY WAY TO THIS AGREEMENT, THE PERFORMANCE OF EITHER 
PARTY, OPERATION OF THE FRANCHISED BUSINESS AND/OR FRANCHISEE’S 
PURCHASE FROM FRANCHISOR OF THE FRANCHISE AND/OR ANY PRODUCTS OR 
SERVICES.
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ARTICLE 17. REPRESENTATI0NS.

17.1 No Authority.

NO SALESPERSON, REPRESENTATIVE OR OTHER PERSON HAS THE 
AUTHORITY TO BIND OR OBLIGATE FRANCHISOR EXCEPT FRANCHISOR’S 
AUTHORIZED OFFICER BY A WRITTEN DOCUMENT. FRANCHISEE 
ACKNOWLEDGES THAT NO REPRESENTATIONS, PROMISES,. INDUCEMENTS, 
GUARANTEES OR WARRANTIES OF ANY KIND WERE MADE BY FRANCHISOR OR 
ON FRANCHISOR'S BEHALF WHICH HAVE LED FRANCHISEE TO ENTER INTO THIS 
AGREEMENT. FRANCHISEE UNDERSTANDS THAT WHETHER FRANCHISEE 
SUCCEEDS AS A FRANCHISEE IS DEPENDENT UPON FRANCHISEE’S EFFORTS, 
BUSINESS JUDGMENTS, THE PERFORMANCE OF FRANCHISEE’S EMPLOYEES, 
MARKET CONDITIONS AND VARIABLE FACTORS BEYOND FRANCHISOR’S 
CONTROL OR INFLUENCE. FRANCHISEE FURTHER UNDERSTANDS THAT SOME 
FRANCHISEES ARE MORE OR LESS SUCCESSFUL THAN OTHER FRANCHISEES AND 
THAT FRANCHISOR HAS MADE NO REPRESENTATION THAT FRANCHISEE WILL 
DO AS WELL AS ANY OTHER FRANCHISEE.

17.2 Opportunity for Review by Franchisee’s Advisors.

FRANCHISEE ACKNOWLEDGES THAT FRANCHISOR HAS RECOMMENDED, 
AND TFIAT FRANCHISEE HAS HAD THE OPPORTUNITY TO OBTAIN, REVIEW OF 
THIS AGREEMENT AND FRANCHISOR’S FRANCHISE DikLGSURE DOCUMENT BY 
FRANCHISEE’S LAWYER, ACCOUNTANT OR OTHER BUSINESS ADVISOR PRIOR TO 
EXECUTION.

17.3 Execution of Agreement.

EACH OF THE UNDERSIGNED PARTIES WARRANTS THAT IT HAS THE FULL 
AUTHORITY TO SIGN AND EXECUTE THIS AGREEMENT. IF FRANCHISEE IS A 
PARTNERSHIP, CORPORATION OR LIMITED LIABILITY COMPANY, THE PERSON 
EXECUTING THIS AGREEMENT ON BEHALF OF SUCH PARTNERSHIP, 
CORPORATION OR LIMITED LIABILITY COMPANY WARRANTS TO 
FRANCHISOR, BOTH INDIVIDUALLY AND IN HIS OR HER CAPACITY AS PARTNER 
OR OFFICER, THAT ALL OF THE PARTNERS OF THE PARTNERSHIP, ALL OF THE 
SHAREHOLDERS OF THE CORPORATION OR ALL OF THE MEMBERS/MANAGERS 
OF THE LIMITED LIABILITY COMPANY, AS APPLICABLE, HAVE READ AND 
APPROVED THIS AGREEMENT, INCLUDING ANY RESTRICTIONS WHICH THIS 
AGREEMENT PLACES UPON RIGHTS TO TRANSFER INTERESTS, IN THE 
PARTNERSHIP, CORPORATION OR LIMITED LIABILITY COMPANY.

ARTICLE 18. ADDITIONAL LIMITATIONS AND PROVISIONS.

18H Independent Status.

This A^eement and the acitivities pursuant hereto do not and will not be deemed to create 
any relationship between Franchisor and Franchisee or any other party of agency, partnership,
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joint venture or employment, or any other relationship except that offranchisor and franchisee or 
except when this Agreement expressly authorizes Franchisor to act as attomey-in-faet for 
Franchisee in specified circumstances. Franchisor shall have nO right to control any Cmpiloyees 
of Franchisee,, including the terms and conditions of their employment. Franchisee is and shall 
be solely an independent contractor and shall at no time act or represent itself to be acting in any 
other capacity. Without limiting the foregoing, nothing in this Agreemient authorizes; Franchisee 
to make any contract, agreement, warranty, or representation on Franchisor’s behalf, or to incur 
any debt or other obligation in Franchisor’s name or Marks or any part thereof, or be so similar 
thereto; so as to be in my way misleading; and Franchisee shall otherwise comply with the 
provisions of Section 5, Neither this ALgreement nor Franchisor’s course; of conduct is intended, 
nor m^y anything in this Agreement (nor Franchisor’s course of conduct) be construed to state or 
imply that Franchisor is the employer of Franchisee’s employees and/or independent contractor, 
nor vice versa.

18.2 Whole Agreement; Amendments;' Construction.

This Agreement, together with the Franchise Disclosure Document (including all 
Exhibits and State Addenda) attached as Exhibit 2, contains the entire understanding of the 
parties, except for such additional agreements and understandings as may, concurrently herewith 
Or hereafter be set forth in written agreements executed by both parties hereto. This Agreement 
shall be effective only when executed by a duly authorized officer of Franchisor. Subject to 
Franchisor’s right to modify the Manual as provided herein, no amendment or addition to this 
Agreement shall be effective unless in writing, executed by a duly authorized officer of Franchisor 
and by Franchisee. Nothing in this Agreement is rntended, nor shall be deemed, to confer any 
rights or remedies upon any person or legal entity not a party hereto. The headings: of the several 
sections and paragraphs hereof are for convenience only anddo not defmei limit or construe the 
contents: of the sections or paragraphs. This-Agreement shall be executed in multiple copies^ each 
of which shall be deemed an Original. Nothing in this or in any related agreement, howevetr is 
intended to disclaim the representations we made in the franchise disclosure document that we 
furnished to you.

18i3 Severability; Additionail Assurances.

Should any provision Of this Agreement be for any reason held invaiid, illegal or 
unenforceablej that provision shall be deemed restricted in application to the extent required to 
render it valid and the remainder hereof shall in no way be affected and shall remain valid and 
enforceable for all purposes, both parties hereto declaring thait they would have executed this 
Agreement without inclusion of the invalid,, illegal or unenfOreeable provision. If any of the 
provisions of this contract are inconsistent with applicable state law, then the state; law shall 
apply. Each party agrees to execute and deliver to the other any further documents that may be 
reasonably required to fully effectuate the provisions hereof. Although printed provisions of this 
Agreement were prepared by Franchisor, this Agreement shall hot be construed either for or 
against Franchisor or Franchisee, but shall be construed in accord with the general tenor of the 
language to reach a fair mid equitable result.
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18.4 Notices.

All notices required or permitted hereunder shall be in writing, shall be deemed given when 
received, and shall be personally delivered to or sent by registered or certified mail, return 
receipt requested, or by electronic communication including email, addressed as.follows:

To Franchisor: CREAM, Inc.
1799 El Camino Real 
Milibrae, GA 94030 
Attn; Jimmy Shamieh 
Email: iimmv@creamnatibn.com

To Franchisee:

Either party ma;y change the address for notices by written notice to the other in accordance with 
the foregoing.

18.5 Successors and Assigns; Governing Law; Jurisdiction

Subject to the above provisions concerning assignments and transfers by Franchisee, this 
Agreement shall inure to the benefit of and be binding upon the successors, assigns and legal 
representatives of the parties hereto.

Except to the extent govemed by the United States Trademark Act of 1946 (Lanham Act, 
15 UiS.C. Sections 1051 et. seq.) or Other applicable state law, this Agreement shall be 
construed in accordance with, and governed by, the laws of the State where Franchisor’s 
principal business address!s then located (California as of thesdatelhis Agreernent is signed).

Notwithstanding the foregoing, the parties specifically agree and acknowledge that all 
claims, causes of actions of disputes related to Franchisee’s covenants not to compete set forth in 
Section 15 of this Agfeement, including the interpretation, validity and enforcement thereof, shall 
be governed by'the laws of the state where the CREAM Business is located.

18.6 StateUaw Applies.

If any provision of this Agreement, including: but not limited to its provisions for transfer, 
renewal, termination, notice of termination,, or cure rights, is inconsistent with any valid law or 
regulation of the state in which Franchisee’s Business is located, then the valid law or-regulation 
of that state applicable to the franchise shall supersede any provision of this Agreement that is 
less favorable to Franchisee.

18.7 Additional Documentation.

Franchisee must from time to time, subsequent to the date first set forth above, at 
Franchisor’s request and without further consideration, execute and deliver such other
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documentation or agreement and take such other action as Franchisor reasonably may require in 
order to effectuate the transactions contemplated herein. In the event that Franchisee fails to 
comply with the provisions of this Section, Franchisee hereby appoints Franchisor as 
Franchisee’s attorney-in-fact to execute all such documents on Franchisee’s behalf:

18.8 Anti-Terrorist Activities.

Franchisee certifies that neither Franchisee, nor Franchisee’s owners, principals, 
employees nor anyone associated with Franchisee is listed in the Annex to Executive Order 
13224 (the “Annex”). Franchisee agrees not to hire or haye any dealings with a person listed in 
the Annex. Franchisee certifies that Franchisee has no kno\vledge or information that, if 
generally known, would result in Franchisee; Franchisee’s owners, principals, employees, or 
anyone associated with Franchisee being listed in the Aniiex. Franchisee agrees to comply with 
andZor assist Frmichisor to the fullest extent possible in Franchisor’s efforts to comply with the 
Anti-Terrorism Laws (as defined below). In connection with such compliance. Franchisee 
certifies, represents, and^ warrants that none of Franchisee’s property or interests are subject to 
being “blocked” under any of the Anti-Terrorism Laws and that Franchisee and Franchisee’s 
owners or principals are not otherwise in violation of any of the Anti- Terrorism Laws, 
Franchisee is solely responsible for ascertaining what actions must be: taken by Franchisee to 
comply with all such Anti-Terrorism Laws, and .Franchisee specifically acknowledges and agrees 
that Franchisee’s indemnification responsibilities as provided in Section 6.19 of this Agreement 
pertain to Franchisee’s obligations under this Section 18.09. Any misrepiresentation by 
Franchisee under this Section or any violation of the Anti-Terrorism Laws by Franchisee, 
Franchisee’^ owners, principals or employees shall Constitute grounds for immediate termination 
of this Agreement and any other agreement Franchisee has entered into with Franchisor or one of 
Franchisor’s affiliates in accordance with the terms of Section 13.02(s) of this Agreement. As 
used herein,, “Anti-Terrorism Laws” means Executive Order 13224 issued by the President of 
the United States, the Terrorism Sanctions Regulations (Title 31, Part 595 of the U.S. Code of 
Federal Regulations), the Forei^ Terrorist Organizations Sanctions Regulations (Title 31, Part 
597 of the U.S. Code: of Federal Regulations), the Cuban Assets Control Regulations (Title 31, 
Part 515 of the U.S. Code of Federal Regulations), the USA PATRIOT Act, arid all other 
present and future federal, state arid local laws,.ordinances, regulations,.pOlicies lists and,aiiy other 
requirements of any Governmental Authority (including without limitation, the United States 
Department of Treasury Office of Foreign Assets Control) addressing Or in any way relating to 
tefrorist acts or acts of war.

18.9 No Attorney Fees

If Franchisee is in breach or default of any monetary or nonmonetary material obligation 
under this Agreement or any related agreement between Franchisee and Franchisor and/or 
Franchisor’s affiliates, and Franchisor engages an attorney to enforce Franchisor’s rights 
(whether or not formal judicial proceedings are initiated), Franchisee must pay all reasonable 
attorneys’ fees, court costs and litigation expenses Franchisor incurs, which obligation shall give 
rise to and remain. Until paid in full, a Hen in favor of Franchisor against any and all of 
Franchisee’s personal property, furnishings, equipment, signs, fixtures and inventory related to 
the operation of the Business. If Franchisee institutes any legal action to interpret or enforce the 
terms of this Agreement, and Franchisee’s claim in such action is denied or the action is
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dismissed, Franchisor iis entitled to recover Franchisor’s reasonable attorneys’ fees, and alj! other 
reasonable costs and expenses incurred in defending against same, and to have such an amount 
awarded as part of the judgmenfin the: proceeding.

18.10 Personal Guiarantv:

If Franchisee is a corporation^ or subsequerif to execution hereof, Franchiseesassigns this 
Agreement tP a corporation, all shareholders: of Franchisee’s outstanding shares and their spouses 
(or if Fraiichisee is a partnership, or subsequent to execution hereof. Franchisee assigns: this 
Agreement to a, partnership, all partners and their spouses, of if Franchisee is a lirnited liability 
company, or subsequent to execution hereof Franchisee assigns this Agreement to a limited 
liability company, all members and managers and their spouses) hereby personally and 
unconditionally guarantee without notice, demand, or presentment, the payment of all of 
Franchisee’s monetai^ obligations: under this Agreement, and any other agreement between 
Franchisee and Franchisor and/or Franchisor’s afFiliateSi as; if each were an original party to this 
or any other agreement in his Pr her individual capacity., All such personal guarantors further 
agree to be bound by the restrictions of Franchisee’s activities upon transfer, termination, or 
expiration and nonrenewal of this Agreement as if each were an original party tothis Agreement 
in his or her individual capacity, All such personal guarantors and their spouses must execute a 
continuing personal guarantee in the form' attached hereto as Exhibit 2.

ARTICLE 19. AGKNO\^EDGEMENTS.

19.1 Independent Investigation.

Franchisee acknowledges that Franchisee has conducted an independent investigation of 
theRusihess contemplated by this Agreement and recognizes that it inyolves business risks; vvhieh 
make the success of the venture largely dependent upon Franchisee’s business abilities and 
efforts. Franchisee acknowledges that Francysee hasi been given the opportunity to clarify any 
provision of this Agreement that Franchi seeimay not have initially understood and that Franchisor 
has advised Franchisee to have thisvAgreement reviewed by an attorney,

19.2 No Guarantees or Representations of Earnings.

Franchisee understands that Franchisor and any of Franchisor’s representatives and/or 
agents with whom Franchisee has met; have not made and are not making any guarantees or 
representations as to the extent of Franchisee’ s success in operating a Business, and have hot and 
are hot in any way representing or promising any specific amounts of earriings or profits 
associated with Franchisee’s operation of the Business,

19.3 Receipt of Disclosure Document.

Franchisee acknowledges that this Agreement and Franchisor’s Franchise Disclosure 
Document, Or “FDD”, have been in Franchisee’s possession; for at least fourteeh, (14) days, before 
Franchisee sighed this Agreement.and before; Franchisee’s payment of miy monies to Franchisor, 
refundable or otherwise, and that ahy material changes to this Agreement were memorialized in 
writing in this Agreement; fOr at least seven (7) days before Franchisee: signed this Agreement.
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19.4 No Personal Liability.

Franicihisee agrees that fulfillment of any and all of Franchisor’s: obligations written in this 
Agreement or based on any oral communications which may be ruled to be binding in a court of 
law shall be Frarichisof’s sole responsibility and none of Franchisor’s agents, representatives, nor 
any individuals associated with Franchisor’s franchise company shall be personally liable to 
Franchisee for any reason. Franchisee agrees that nothing that Franchisee believes Franchisee 
has been told by Franchisor of Franchisor’s representatives shall be binding unless it is written in 
this Agreement. This is an important part of this Agreement, Do not sign this Agreement if 
there is any question concerning its contents or any representations made.
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m WITNESS WHEREOF, AND INTENDING TO BE LEGALLY BOUND 
HEREBY, THE PARTIES HERETO HAVE CAUSED THIS AGREEMENT TO BE 
EXECUTED effective THE DATE FIRST SET FORTH ABOVE.

FRANCHISEE:

(Individual, Partnership or Corporation Narrie) 

By: -

Title;

By:

Title;

PERSON AL GUARANTORS

CREAM^INC.

By:.

Title:

© 2019. CREAM, Inc. Fr^chise Agreement 
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EXHIBIT!
TO GREAM, INC. 

FRANCHISE AGREEMENT SITE

SELECTION ADDENDUM

SITE SELECTION ADDENDUM

CREAM, Inc. (“Franchisor”) and 
have thisday of, 20_

 (“Franchisee”), 
, entered into a Franchise Agreement for the 

operation of a CREAM, business using Franchisor’s Mhrks, andi System (the “Business”) and 
desire to supplement its terms, as set forth below. The parties therefore agree as follows:

1. Within 7 months after the execution of the Franchise Agreement, Franchisee shall obtain 
a site, at Franchisee’s expense, for the CREAM Business, franchised under the Franchise 
Agreement, which site Franchisor shall approve as hereinafter provided. The site shall be within 
theTollowing site selection territory:

(the “Site Selectioh Territory”).

2. Franchisee’s failure to obtain a site for the Business in the Site Selection Territory within 
the time required in Paragraph 1 shall constitute a default under the Franchise Agreement and 
this Site Selection,Addendum. Time is of theessencei

3. Prior to Franchisee’s acquisition by lease Or purchase of a site for the; Business, 
Franchisee shall submit to Franchisor, in the form Franchisor specifies, a completed site review 
form, such other information or materia:ls; as Franchisor may reasonably require,, and, a letter of 
intent or other evidence satisfactory to Franchisor which confirms Franchisee’s favorable 
prospects fOr obtaining the proposed site. Recognizing that time is of the essence, Franchisee 
must submit a proposed site, together with the informa:tion and materials required by this 
Paragraph 3, to Franchisor for Franchisor’s approval within 30 days after execution of this Site 
Selection Addendum. Franchisor shall have 30 days after receipt of such information and 
materials from Franchisee to approve or disapprove, in Franchisor’s sole discretion, the site as a 
location for the Business. No proposed site shall be deemed approved unless Franchisor has 
expressly approved it in vvriting.

4i Franchisor shall fUriiish to Franchisee such site' selection guidelines, consultation and on­
site evaluation as: Franchisor deems advisable as part of'Franchisor’s evaluation of Franchisee’s 
request for site approval. Franchisor shall not, however, provide on-site evaluation for any 
proposed site prior to Franchisor’s receipt of the information and materials required by Paragraph 
3 hereof. If Franchisor deems on-site evaluation necessary and appropriate. Franchisor shall 
conduct one on-site evaluation at FfmehisOr’s cost. For each additipnal on-site evaluation (if 
any),, Franchisee^ shall reimburse Franchisor for Franchisor’s reasonable expenses including, 
without limitation, the Costs of travel, lodgings and meals.
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5. If Franchisee will be c)ceupying the Business prernises under a lease^ Franchisee shall, 
prior to the execution of the lease^ submit the lease to Franchisor for Franchisor’s written 
approval.

6. Franchisee shall furnish Franchisor a CQpy of any executed lease within 10 days after 
execution thereof.

7. After Franchisor has approved a site for the. Business in writing and Franchisee has 
acquired the site pursuant to Paragraphs: 1-6 hereof, the. site shall constituterthe Premises referred 
to in Section 1.01 of the Franchise Ageement.

8. Franchisee hereby acknowledges arid agees that Franchisor’s approval of a site does not 
constitute an assurance, representation or warranty or any kind, express or implied, as to the 
suitability of the site for the Business or for any other purpose. Franchisor’s approval of the site 
indicates only that Frartchisor believes; the site complies with acceptable^ minimum criteria 
established by Franchisor solely for Franchisor’s purposes as of the time of the evaluation. Both 
parties to this Site. Selection Addendum acknowledge that the application of certain criteria that 
has been effective with respect to other sites: and premises may not be predictive of potential for 
all sites and that, subsequent to Franchisor’s approval of a site, demogaphic and/or economic 
factors, such as competition from other similar businesses, included in or excluded from 
Franchisor’s criteria could change thereby altering the potential of a site. Such factors are 
unpredictable; and are beyond Franchisor’s’control. Franchisor shall not be responsible-for the 
failure of a site; approved by Franchisor to meet Franchisee’s expectations as to revenue or 
operational criteria. Franchisee ftirther acknowledges and agees that Franchisee’s acceptance of 
a franchise for the operation of the Business at the site is based on Franchisee’ s own independent 
investigation of the suitability of the site,

9. This Site Selection Addendum constitutes an integal part of the Franchise Ageement 
between the parties hereto, and terms of this Site Selection Addendum shall be eontrollihg with 
respect to the subject matter hereof Except as modified or supplemented by this Site Selection 
Addendum, the terms of the Franchise. Agreement are hereby ratified and confirmed.
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rN WITNESS WHEREOF, Ae parties hereto have duly executed this Addendum on the 
day and year first above written.

CREAM, INC.

©,2019 CREAM, Inc. Franchise Agreement 
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By:

Title:

FRANCfflSEE

By:

Title:
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EXHIBIT 2 
TO CREAM, INC.

FRANCHISE AGREEMENT

PERSONAL guaranty

PERSONAL GUARANTY

NOTErlF FRANCHISEE IS A CORPORATION, EACH OF FRANCHISEE’S 
SHAREHOLDERS AND THEIR SPOUSES MUST EXECUTE THE FOLLOWING 
UNDERTAKING. IF FRANCHISEE IS A PARTNERSHff, EACH OF FRANCHISEE’S 
GENERAL PARTNERS AND THEIR SPOUSES MUST EXECUTE THE FOLLOWING 
UNDERTMONG. IF FRANCHISEE IS A LIMITED LIABILITY COMPANY, EACH OF 
FRANCMISEE’S MEMBERS AND MANAGERS AND THEIR SPOUSeS MUST EXECUTE 
THE FOLLOWING UNDERTAKING.

ARTICLE I
PERSONAL GUARANTY

The undersigned persons (individually and collectively “you”) hereby represent to 
CREAM, Inc. (‘franchisor”) that you are all of the shareholders of the franchisee, or all of the 
general partners, of the franchisee, or all of the members and managers, or the spouse ofany such 
shareholder, general partner, or member or manager of(“Franchisee”), as 
the Case may be. In consideration of the grant by Franchisor to Franchisee as hefein provided, 
each you hereby agree, in consideration of benefits received tmd to be received by each of you,, 
jointly and severally, and for yourselves, your heirs, legal representatives and assigris, to be 
firmly bound by all of the terms, provisions ^d conditions of the foregoing CREAM, Inc. 
franchise agreement (the“Ffanchise Agreement”), and any other agreement between Franchisee 
and Franchisor and/or its affiliates, and do hereby unconditionally guarantee the full and timely 
performance by Franchisee of each and every obligation of Franchisee under the aforesaid 
Franchise Agreement or other agfeerhent between Franchisor and Franchisee, ineludihg, \vithout 
limitation, any indebtedness of Franchisee arising under or by virtue of the aforesaid Franchise 
Agreement and that you' Obintly and individually) will not permit or cause any change in the 
percentage of Franchisee owned, directly or indirectly, by any person, without first obtaining the 
written consent of Franchisor prior to said proposed transfer, which consent must not be 
unreasonably withheld, and without first paying or causing to be paid to Franchisor the transfer 
fee provided for in said Franchise Agreement, if applicable, and without otherwise complying 
with the transfer provisions of the foregoing Franchise Agreement. You agree to be bound by 
the' dispute resolution procedures set forth in the Franchise Agreement, You further agree to be 
bound by the in-term and post-term covenants against competition of the aforesaid Franchise 
Agreement.

ARTICLE H 
CONFIDENTIALITY

During the initial and any renewal terms of the Franchise Agreement ^d this GuarUntyj 
you will receive information, which Franchisor Considers its trade secrets and confidential
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information, including but not limited to proprietary recipes (if applicable), standards and 
specifications for food preparation, standards and specifications for" the Build out, of a 
Business, irifonhation about proprietaiy mprehandisej any proprietary software Franchisor may 
now or in the future -create,, and the operations manual (“Confidential Information”). You shall 
not, during thei term of the Franchise Agreernent and this Guaranty or thereaftef, cOmrriunicate, 
divulge^ or use; for the benefit of any other person, partnership, association^ coiporatioh, of 
limited liability company any Confidential information including, without limitation, trade 
secrets; price marketing mixes related to the sale of food and beverage items and any other goods 
or services offered or authorized for sale by System franchisees; Franchisor’s copyrighted 
materials; and methods and Other techniques and know-how concerning the of operation of the 
Ffanchised Business which may be communicated to Franchisee or of which Franchisee may be 
apprised iby virtue! of Franchisee’s operation of the Business;. You also acknowledge and agree 
that certain customer information, including (i) current customer and prospective customer 
names and addresseSj (ii) information about credit extensions to customers, (Hi) customer service 
purchasing historiesi (iv) rates charged to customers (subsections (i)througii (iv) collectively 
referred to as “Customer Lists”), aiid (v) soureesOf suppliers, also: constitute: the trade' secrets and 
confidential proprietary information Of Franchisor. Any and all information, knowledge, know­
how, techniques, and Other data, which FranchisGr designates as confidential, will be deemed 
Confidential Information for purposes of this Agreement.

ARTICLE nl 
NON-COMPETITION

You acknowledge that as a participant in Franchisor’s franchise system, you will receive 
proprietary and confidential information and materials, trade secrets, and the' unique methods, 
procedures and techniques which Franchisor has developed. Therefore to protect Franchisor and 
ail Franchisor’s franchisees, you agree as.follows:

1) Puring the Term of the Franchise Agreement and this Guaranty, During the terrn of 
the Franchise Agreement and this' Personal Guaranty, neither your, nor your principals, officers, 
or directors, nor any members of your immediate fainily Or the immediate family of your 
principals, officers, or dfrectors may, directly or indirectly, for themselves or through, on beha:lf 
of, or in conjunction with any other person, partnership of corporation:

a) Own, maintain, engage in, be employed by, lend money to,, extend credit tO or 
have any interest in any ice cream shop, bakery, cafe, or dessert shop primarily serving ice 
cream, cookies and other baked goods, (a “COmpetirig Business”); provided, however, that this 
Section does not apply to your operation of any other Franchised Business under the CREAM 
Marks and System;,

b) Employ or seek to ernploy any pefson who is at that time employed by 
Franchisor, Franchisor’s affiliates or any other System franchisee, of otherwise directly or 
indirectly induce or seek to; induce such person to leave his or her employment thefeat; or

c) Divert or attempt to divert any business or customer of the Ffartchised Business to 
any competitor; by direct Or indirect inducement Or otherwise, of do or perform, difectly or
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indirectly, any other act injurious or prejudicial to the gojodwill associated with the Marks or the 
System.

2) After the Term of The Franchise Agreement and this Guaranty.

a) For a period of 2 years after the expiration and nonreriewal, transfer or 
termination of the Franchise Agreement, regardless of the cause, neither you, your officers, 
directors, or principals, nor any member of your immediate family or the immediate family of 
your officers, directors, or principals may, directly or indirectly, for themselves or through. Oh 
behalf of, or in conjunction with any other person, parthership or corporation enter into any 
business competing in whole or m part with Frariehisor in granting franchises or licenses to 
operate a Competing Business at the time the Franchise Agreement is terminated or otherwise 
expires and is hot renewed.

b) For a period of 2 years after the expiration, transfer or termihation of the 
Franchise Agreement, regardless of the cause,, neither you, your officersi directors, or principals, 
hor any member Of your immediate family or the immediate family of your officers, directors, or 
principals may, directly or indirectly, for themselves or through, on behalf of, or in conjunctibh 
with any other persoh, partnership or corporation:

(i) Own, maintain, engage in, be employed by, or have any interest in any 
Competihg Business at the time of termination or expiration Mid nonrenewal (i) at the Busihess; 
(ii) within the territory (the “Territory”); or (iii) within a radius of 10 miles of the perimeter of 
(a) the Territory being grahted hereunder or (b) any other Territory licensed by Franchisor as of 
the date of expiration of termination of this Agreement;

Business;
(ii) Solicit business from customers of Ffanchisee’s former Franchised

(iii) Contact any of Franchisor’s suppliers or vendors for any eompetitive 
business purpose; of

(iv) Solicit any of Franchisor’s employees, or the employees of Franchisor’s 
affiliates or any Othef System franchisee:^ to discontinue ernployment..

3) Intent and Enforcement. It is the parties’ intent that the provisions of this Article III be 
judicially enforced to the fullest extent;permissible under applicable law* Accordingly, the parties 
agree that any reduction in scope Or modification of any part of the noncornpetition provisions 
contained herein shall not render any othef part unenforceable. In the event of the actual or 
threatened breach of this Article UI by you, any of yOur principals, or any members of their 
immediate family. Franchisor shall, be entitled to an injunction restraining such person from any 
such actual or threatened breach. You agree that in the event of the actual or threatened breach 
of this Article III, Franchisor’s harm will be irrepafable and that Franchisor has no adequate: 
remedy at law to prevent ,sueh harm. You acknowledge and agree that you have previously 
worked or been gainfully employed in other careers and that the provisions of this Article III in no 
way prevents you from, earning a living., You further acknowledge and agree that the time
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limitation of this Article III shall be tolled during any default under the Franchise Agreement and 
this Guaranty .

ARTICLE IV 
MISCELLANEOUS

1) ACknowledginent. You acknowledge that this Guaranty is not a franchise agreement 
and does not confer upon you any rights to use Franchisor’s proprietary marks or its system.

2) Governing Law. This Guaranty shall be deemed to have been made in and governed by 
the laws of the State of California.

3) Internal Dispute Resolution. You must first bring any claim or dispute arising out pf or 
relating to the Franchise Agreement or this Personal Guaranty to Franchisor’s Chief Executive 
Officer and/or President, You agree to exhaust this internal dispute resolution procedure before 
bringing any dispute before a third party. This agreement to engage in internal dispute resolution 
first shall survive the termination or expiration of this Personal Guaranty.

4) Mediation. At Franchisor’s option,, all claims or disputes between you arid Franchisor 
arising out of, or in any way relating tp, this Personal Guaranty Or the Franchise Agreement or 
any other agreement by ^d between you and Franchisor, or any of the parties’ respective rights 
and Obligations arising from such agreements must be submitted first to mediation, in San Mateo 
County, CMifomia, under the auspices pf the American Arbitration Association (“AAA”), in 
accordance with the AAA’s Commercial Mediation Rules then in effect. Before commencing 
any legal action against.Franchisor or its affiliates with respect to any such claim Or dispute, you 
must submit a notice to Franchisor, which specifies, in detail, the precise nature and grounds Of 
such claim or dispute. Franchisor will have a period of 30 days following receipt of such notice 
within which to notify you as to whether Franchisor or its affiliates elects to exercise its option to 
submit such claim or dispute: to mediation. You may not commence any action against 
Franchisor or its affiliates with respect to any such claim or dispute in any court unless Franchisor 
fails to exercise its option to submit such claim or dispute tp mediatipn, or such mediation 
proceedings have beeii terminated either: (i) as the result of a written declaration of the 
mediator(s) that further mediation efforts are not worthwhile; or (ii) as a result of a written 
declaration by Franchisor. Franchisor’s rights to mediatipn, as set forth herein, may be 
specifically enforced by Frtoehisor. Each p^y shall bear its own cost of mediation and the 
parties shall share the cost of mediator This agreement to mediate at our option shall survive the 
termination or expiration of the Franchise Agreement.

a) The parties shall not be required to firrt attempt to mediate a controversy, dispute, 
or claim through mediation as set fOrth in this Section 4 if such controversy, dispute or claim 
concerns an allegation that a party has violated (or 'threateheto violate; or poses an imminent risk 
of violating):

(i) Any federally protected intellectual property rights in the Marks; the 
System, or in any Confidential Information;

(ii) Any claims arising Out of or pertaining to any warranty issued; or
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(iii) Any of the restrictive covenants contained in thisiagreement.

5) Third Party Beneficiaries, Franchisor’s officers, directors, shareholders, agents and/or 
employees are express third party beneficiaries of the Franchise Agreement and this Guaranty, 
and the mediation provisions contained herein, each having authority to specifically enforce the 
right to mediate and arbitrate; claims asserted against suchperson(s) by you.

6) Injunctive Relief. Nothing contained in this Guaranty shall prevent, Franchisor from 
applying to or obtaining from any court having jurisdiction, wiAout bond, a writ of attachment, 
temporary injunction,, prelinainaiy injunction and/or other emergency relief avaiilable to 
safeguard and protect Franchisor’s interests prior to the filing of any mediation proceeding or 
pending the trial or handing down of a decision or award pursuant to any mediation or judicial 
proceeding conducted hereunder.

7) Jurisdiction and Venue. With respect to any proceeding not subject to mediation, the 
parties expressly agree subniit to the jurisdiction and venue of any court of general jurisdiction in 
San Mateo County, California, and the jurisdiction and venue ofthe United States District Cburt 
for theNorthem Dislrict of Cdifprnia,,

8) Jury Trial Waiver. THE PARTIES FfEREBY AGREE TO WAIVE TRIAL BY JURY 
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER AT LAW OR 
EQUITY, regardless OF WHICH PARTY BRINGS SUIT. THIS WAIVER SHALL 
APPLY TO ANY MATTER WHATSOEVER BETWEEN THE PARTIES HERETO WHICH 
ARISES OUT OF OR IS RELATED IN ANY WAY TO THIS PERSONAL GUARANTY OR 
THE FRANCHISE AGREEMENT, THE PERFORMANCE OF EITHER PARTY, AND/OR 
YOUR PURCHASE FROM FRANCHISOR OF THE FRANCHISE AND/OR ANY GOODS 
OR SERVICES.

9) Wa!iver of Punitive Damages. You waive,, to toe fullest extent permitted by law, any 
right to or claim for any punitive, exemplary,, incidental, indirect, special or consequential 
damages (including, without limitation, lost profits) which you may haye against us arising out 
of any cause whatsoever (whether such cause be based in contract, negligence, strict liability, 
other fort or otherwise) and agree that in the event of a dispute, your recovery shall be limited to 
actual damages. If any other term of this Personal Guaranty is found or determined to be 
unconscibnable or unenforceable for any reason, the foregoing provisions shall continue in full 
force and effect,, including, without limitation, the waiver of any right to claim any consequential 
damages,

10) Limitation on Action. You agree that no cause of action arising out of or under this 
Guaranty or the Franchise Agreement may be maintained by you unless brought before the 
expiration of one (1) year after the act, transaction or occurrenCe Upon which such action is based 
or the expiration of one (1) year after you become aware of facts or circumstances reasonably 
indicating that you may haye a claim against Franchisor, whichever occurs sooner, ^d that any 
action not brought within this period toall be barred as a claim, counterclaim, defense or set-off

11) Attorneys’ Fees, If either party institutes any mediation action; Or judicial proceeding to 
enforce any monetary or nonmonetary obligation or interpret the terms of this Guaranty and the
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Franchise Agreement, and Franchisor prevails in such action, you shall be liable to Franchisor for 
all costs, including reasdhablesattomeys’ fees, incurred in connection with such proceeding.,

12) Non waiver. Franchisor’s failure to insist upon strict cornpliaiice with any provision of this 
Personal Guaranty and the Franchise Agreement shall not be a waiver of Franchisor’s right to do 
so, any law^ custom, usage or rule to the contrary notwithstanding. Delay or omission by 
Franchisor respecting any breach or default shall not affect Franchisor’s rights respectmg any 
subsequent breaches or defaults. All rights and remedies granted in this Guaranty shall be 
cumulative. Franchisor’s election to exercise any remedy available by law or contract shall not 
be deemed a waiver or preclude exercise of any other remedy.

13) Severability. The parties a^ee that if any provisions of this Guaranty may be construed 
in two ways, one of which would render the provision illegal or otherwise voidable or 
unenforceable and the other which would render it valid and enforceable, such proyision shall 
have the meaning which renders it valid and enforceable. The provisions of this Guaranty are 
severable, and this Guaranty shall be interpreted and enforced as if all completely invalid or 
unenforceable provisions were not contained herein, and partially valid and enforceable provisions 
shall be enforced to the extent that they are Valid and enforceable. If any material provision of this 
Guaranty shall be stricken Or declared invalid, the parties agree to negotiate mutually acceptable 
substitute provisions. In the event that the parties are unable to agree; upon such provisions. 
Franchisor reserves the right to terminate this Guaranty.

14) Gonstruction of Language. Any ternl defined in the Franchise Agreement which is not 
defined in this Guaranty will be astribed the meaning, ^ven to it in the Franchise Agreement. 
The language of this Guaranty will be construed,according to its fair meaning, and not strictly for 
or against either party: All words in this Guaranty refer to whatever number or gender the 
context requires. If more than one party or person is referred to aS you, their obligations and 
liabilities must be joint and several. Headings, are for reference purposes and do not control 
interpretation,

15) Successors. References to “Ffanchisor’^^ “the Undersigned,’' 
respective parties’ successors,, assigns or transferees.

or “you” include the
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16) No Personal LiabiUily. You agree that fulfillment of toy tod all of Franchisor’s 
obliga:tions written in this Guaranty or in the Franchise Agreement or based on any oral 
corhmunications which rnay be ruled to be binding in a Court of Law shall be Franchisor’s sole 
responsibility and none of Franchisor’s agents, representatives, nor any individuals, associated 
with Franchisor’s fTtophise company shall be personally liable to Franchisee or you for any 

reason.

PERSONAL GUARANTORS SPOUSES
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EXfflBITS 
TO CREAM, INC.

FRANCfflSE AGREEMENT COLLATERAL 

ASSIGNMENT OF LEASE 

COLLATERAL ASSIGNMENT OF LEASE

FOR VALUE RECEIVED, ithe undersigned (‘‘Assignor”) hereby assigns and transfers to 
CREAM, Inc., a California Corporation, with its principal place of business at 1799 El C^inp 
Real Millbrae;, CA 94030 (“Assignee”)^ all of Assignor’s right, title and interest as tenant in, to 
and under that certain lease, a copy of which is attached hereto as Exhibit i (the “Lease”) 
respecting the premises commonly known as

. This assignment (the “Assignment”) is for collateral purposes only
and except as specified herein. Assignee has no liability or obligation of any kind whatsoever 
arising from or in connection with this Assignment Or the Lease unless Assignee takes possession 
of the premises-demised by the Lease pursuant to the terms hereof and assumes the obligations of 
Assignor thereunder.

Assignor represents and warr^ts to Assignee that it has full power and authority to so 
assign the Lease and its interest therein and that Assignor has: not previously assigned or 
transferred, and is not obligated to assign or transfer, any of its interest in the Lease or the 
premises demised thereby.

Upon a default by Assignor under the Lease or under the franchise: agreement for a 
Cream Business between Assignee and Assignor (the “Franchise Agreement”), or in the event 
of a default by Assignor under any documentor instrument securing the Franchise Agreement, or 
upon expiration or termination of the Franchise Agreement or this; Agreement, Assignee has the 
right and is hereby empowered to take possession of the premises demised by the Lease, expel 
Assignor therefrom, and, in such event, Assignor wiH have no further right, title or interest in the 
Lease. Assignor hereby authorizes the Lessor to disclose to Assignee, upon its request, sales and 
other infOrmatibn furnished to the Lessor by Assignor,

Assignor agrees that it vvill not suffer or permit any surrender, termination, amendment or 
modification of the Lease without the prior written consent of Assignee i Throughout the term of 
the Franchise Agreement and any renewals thereto. Assignor agrees that it must elect and 
exercise all options to extend the term of or renew the Lease not less than 30 days prior to the last 
day that the option must be; exercised, unless A^sigiiee otherwise agrees in writing. If Assignee 
does'not otherwise agree in writing, and upon failure of Assignor to so elect to extend or renew 
the Lease as aforesaid. Assignor hereby appoints Assignee as its true and lawful attomey-in-fact 
to exercise such extension or renewal options in the name, place and stead of Assignor for the 
purpose of effecting such extension Or renewal.
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ASSIGNOR:

Dated •_

SIGNED AND SEALED this 
day of20________________

Notary Public
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CONSENT AND AGREEMENT OF LESSOR

The undersigned Lessor under the afore described Lease hereby :

(a) Agrees to notify Assignee in wiitihg of and upon the failure of Assignor to cure 
any default by Assignor under the Lease;

(b) Agrees that Assignee has. the rights but not the obligation, to cure ariy default by 
Assignor under the Lease within 30 days after delivery by Lessor of notice thereof in accord^ce 
with paragraph (a) above;

(c) Consents to the foregoing Collateral Assignment and agrees that if Assignee t^es 
possession of the premises demised by the Lease and confirms to Lessor the assumption of the 
Lease by Assignee as tenant thereunder, Lessor must recognize Assignee as tenant under the 
Lease, provided that Assignee cures within the 30-day period the defaultSi if any, of Assignor 
under the Lease; and

(d) Agrees that Assignee may further assign the Lease to a person, firm or 
corporation who must agree to assume the tenant’s obligations under the Lease and who is 
reasonably acceptable to Lessor and upon such assignment Assignee will have no further liability 
or obligation under the Lease as assignee, tenant Or otherwise.

DATED; LESSOR:

Name:
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EXHIBIT 4 
TO CREAM, INC.

FRANCHISE AGREElVffiNT

CONDITIONAL ASSIGNMENT OF FRANCHISEE’S TELEPHONE NUMBERS, 
FACSIMILE NUMBERS AND DOMAIN NAMES

CONDITIONAL ASSIGNMENT OF FRANCHISEE'S TELEPHONE NUMBERS, 
FACSIMILE NUMBERS AND DOMAIN NAMES

I.  (“Assignor”), iii exchange for valuable 
consideration provided by CREAM, Inc. (“Assignee”), receipt of which is hereby 
aclaipwiedged, hereby conditionally assigns to Assignee all telephone numbers, facsimile 
numbers, domain names, as well as any listings associated therewith, utilized by Assignor in the 
operation of its CREAM Business at Assizor’s above-referenced address (the “Assigned 
Property”), The Assigned Property includes the following:

Telephone Num:ber(s):_^
Facsimile'Number(s): ______________________________________________________
Dornain Name(S) (as permitted by Franchisor under the Franchise Agreement):

2. The conditionai agreement will become effective automatically upon termination or 
expiration of Assignor’s franchise. Upon the bccUfrence of that condition. Assignor must do all 
things required by the telephone company and/or domain name registrar to assure the 
effectiveness of the assignment of Assigned Property as: if the Assignee had been originally 
issued such,Assigned Property and the usage thereof

3. Assignor agrees to pay the telephone company and/or domain name registrar, on or 
before the: effective- date of assignment, all amounts owed for the uSe of the Assigned Property 
up to the date this Assignment becomes effective. Assignor further agrees to indemnify 
Assignee for any sums Assignee must pay the telephone company to effectuate this Assignment, 
and agrees, to fully cooperate with the> telephone: company and/or domain name registrar, as well 
as: the Assignee, in effectuating this assignment.

ASSIGNOR:

BY:

TITLE:.

DATE:
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CREAM, INC.

BY:

TITLE:_

DATE:
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EXHIBIT 5 
TO CREAM, ING.

FRANCHISE AGREEMENT CONFIDENTIALITY AND 
RESTRICTIVE COVENANT AGREEMENT

CONFIDENTIALITY AND RESTRICTIVE COVENANT AGREEMENT

(for trained employees, shareholders, officers, 
directorSj generalparthers^membersand 

managersandmanagerofFranchisee)

In consideration of my being an employee of_______________________________________ .. . (the
“Franchisee”), and other good and yaluable consideration, the receipt ^d sufficiency of which is 
acknowledged, 1 hereby acknowledge and agree that Franchisee has acquired the right from 
CREAM, Inc. (the “Company”) to establish and operate a CREAM business (the “CREAM 
Business”) and the right to use in the operatioxi of the Business the Company’s trade names, 
trademarks, and service marks (the “Marks”) and the Company’s unique and distinctive foimat 
and system relating to the establishment and operation of CREAM Businesses (the “System”), as 
they may be changed, improved and further developed from time to time in the Corhpahy’s 
sole discretion, only at the following authorized and approved premises:

____________________^(the'“Premises”).

1. The Company possesses certain proprietaiy and confidential information relating 
to the operation of the System, which includes customer information, as well as proprietary 
recipes (if applicable), standards and specifications for food preparation, standards and 
specifications for the build out of a CREAM Business, information about proprietary 
merchandise, any proprietary software Franchisor may now or in foe future create, the operations 
manual,, trade secrets, price marketing mixes related to the sale of food and beyerage items and 
any other goods or services offered or authorized for sale by System franchisees. Franchisor’s 
copyrighted materials, and methods: and other techniques and know-how concerning the of 
operation of the Business communicated to you or of which you may be apprised by virtue of 
your employment with Frmiehisee (the “COnfidentiaUnfofmation”).

2, Any and all information, knowledge, knoW-hOw, and techniques which foe 
Company specifically designates as: confidential shall be deemed to be Confidential Information 
for purposes of this Agreement,

3, I acknowledge that the Company and Franchisee will disclose the Confidential 
Information to me in furpishihg to me the training program and subsequent ongoing: tra:ining, foe 
CREAM, Inc. Operations Manual (the “Manual”) and other general assistance during the term 
of thi s Agreement.

4. I will not acquire any interest in the Confidential Information, other than the right 
to utilize it in foe operation of the Business during the. term hereof, and the use or duplication of 
the Confidential Information for any use outside the System would constitute an unfair method 
of competition.
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5. The Confidential Information is proprietary, involves trade secrets of the 
Company, and is disclosed to tne solely on the condition thatl agree,, and 1 do hereby agree, that 
I shall hold in strict confidence all Confidential Information and all other information designated 
by the Company as confidential. Unless the Company otherwise agrees in writing, I will 
disclose and/or use the Confidential InforinatiOn only in connection with my duties as an 
employee of Franchisee, and will continue not to diselOse;any such information even after I cease 
to be in that position and'will not use any such information even after I cease to be in that position 
unless I can demonstrate that such information has become generally known or easily accessible 
other than by the breach of an obligation Of Franchisee under the Franchise Agreement.

6.. Except as otherwise approved in writing by the Company, I shall not, while in my 
position with Franchisee, for myselft or through, on behalf of, or in conjunction with any person, 
persons, partnership, corporation Or limited liability company, own, maintain, engage in, be, 
employed by, or have any interest in any other ice cream or frozen dessert shop, bakery, cafe, or 
dessert shop primarily serving ice cream, frozen yogurt, cookies and other baked goods, or any 
other business offering products and services Offered or authorized for sale by System franchisees 
(a “Competing Business”), except a CREAM Business Operating under the System and Marks.

7. I agree that each of the foregoing covenants shall be construed as independent of 
any other covenant or provision of this Agreement. If all or any portion of a covenant in this 
Agreement is held unreasonable or unenforceable by a court or agency having valid jurisdiction 
in an unappealed final decision to which the Company is a party, I expressly agree to be bound by 
any lesser covenant mbsumed within the terms of such covenant that imposes the maximum duty 
permitted by law, as if the resulting covenant were separately stated in and made a part of this 
Agreement.

8. I understand and acknpvyfledge that the Company shall have the right, in its sole 
discretion, to reduce the scope of any covenant set forth in this Agreement, Or any portion 
thereof, without ifiy consent, effective immediately upon receipt by me of vvritten notice thereof; 
and I agree to comply forthwith With any covenant as so modified-

9. The Company is a third-party beneficiary of this Agreement and may enforce it, 
solely and/or jointly with. Franchisee. I mi awme that my violation of this Agreement will cause 
the Company .and Franchisee irreparable harm; therefore, I acknowledge and agree that 
Franchisee and/or the Company may apply for the issuance of an injunction preventing me from 
violating this Agreenient, and I agree to pay Franchisee and the Company all the costs it/they 
incur(s), including, without limitation, legal fees and expenses, if this Agreement is enforced 
against me. Due tO the importance of this; Agreement to Franchisee and the Company, any claim 
I have aga;inst Franchisee Or the Company is a separate matter and does not entitle me to violate, 
or justify any violation of this.Agf eernent.

Exhibit 5-2
© 2019 CREAM,, Inc. Franchise. Agreement 
EAST\r65616554.2



10. This Agreement shall be construed under the laws of California. The only way 
this Agreement can be changed is in writing sighed by both Franchisee andme.

Signature: 

Name: _ ^ .

Address:

Title:

ACKNOWLEDGED BY FRANCHISEE

Title:.
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EXHIBIT 6 
TO CREAM, INC. 

FRANCHISE AGREEMENT

ELECTRONIC FUNDS WITHDRAWAL AUTHORIZATION 

ELECTRONIC FUNDS WITHDRAWAL AUTHORIZATION

Bank Name

ABA#

Acct. No.

Acct. Name

Effective as of the date of the signature below, hereby authorizes
CREAM, Inc. (‘Uompany”) or its designee to withdraw funds from the above-referenced bank 
account, electronically or otherwise, to make the following payments to Company under the 
Franchise Agreement for the franchise located at 

all fees that the Company may impose under the terms of Franchisee’s
Franchise Agreement: from time to time. Such withdrawals shall occur on a monthly basis. Or on 
such other schedule as Company shall specify in writing. Conipany is also authorized to deposit: 
funds into the above-referericed account, electronically or otherwise. This authorization shall 
remain in full force and effect until terminated in writing by Cornpany.

shall provide Company, in conjunction with this authorization, a 
voided check, from the above-referenced account.

AGREED:

ATTEST; FRANCHISEE

By:_

Pririted Name:_ 

Its:^_________
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EXHIBIT C

DEVELOPMENT AGREEMENT
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DEVELOPMENT AGREEMENT

This: Development Agreement (“Agreement”) entered into this ____  day of
, 20 , between: CREAM, Inc., a California corporation with its

principal business address at 1799 El Camino Real, Millbrae, California 94030 
(“Franchisor”); and (ii), a^^with itS;
principal business address at _____________ _____________________________
(“Developer”).

Background

A. As the result of the expenditure of time, effort and money in research and 
development. Franchisor has developed and has the right to license a method and system 
(“CREAM System” or “System”) for the developnient and operation of a custom frozen 
dessert, cookie, and ice cream sandwich shop comprised of distinctive business formats, 
systems, methods, procedures, designs, layouts and specifications (“CREAM Business”). 
Franchisor is in the process of developing a network (“CREAM Network” or “Network”) of 
franchises to use the Systern on a mutually cooperative and interrelated basis.

B. Franchisor grants franchisesto be operated under its System and proprietary 
Service mark “CREAM” and its associated distinctive logo as depicted on the coyer page 
above (‘Marks”). Franchisor continues to developj use and control the Marks so that 
consumer recognition thereof will continue, and Developer agrees to represent the Systern’s 
high standards of service, quality and appearance,

C. Developer desires to establish a number of CREAM Businesses under the 
System, within the development area hereinafter Set forth, and to use in connection 
therewith the Marks and Systern, and provide the custom frozen dessert, cookie, and ice 
cream sandwich products and services authorized for the CREAM Businesses, as an integral 
part of Franchisor’s Network, and to derive the benefits of Franchisor’s reputation, advice, 
experience;, guidance and know-how,

D. Developer acknowledges reading this Agreement and Franchisor’s 
Franchise Disclosure Document and understands and accepts the termSj conditions and 
covenants contained in this Agreement as being reasonable and necessary to maintain 
Franchisor’s high standards of service, quality and appearance, as well as the consistency of 
these standards by all franchises within the Network, in order to protect and preserve the 
goodwill of the Marks. Developer therefore agrees to operate its CREAM Businesses as an 
integral part of Franchisor’s NetvvOrk and System as they may be changed, approved and 
developed from time to timej and in this operation adhere to the uniform standards^ 
procedures and policies set forth .below.

E. Franchisor grants to developers, for considerations, the right to conduct 
CREAM Businesses utilizing the System, as part of the Network, offering custom frozen 
dessert, cookie, and ice cream sandwich products, services and related supplies approved by
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Frandhisor, and utilizing its formats, methods, speeificatiohs, stMdards, operating 
procedures, guidance and Marks,

NO^, THEREFORE, for valuable consideration, the,receipt and sufficiency of 
which;is hereby acknowledged, the parties agrees as follows :
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Agreement

1., Deyelopment Area^ Subject to the terms and conditions set forth herein. 
Franchisor grants Developer the right, and Developer undertakes the obligaition, tp develop 
and establish  CREAM Businesses vvithin the Development Area 
described in the data sheet attached hereto as Exhibit “A” (the “Data Sheet”), provided 
Developer opens and commences operations of the Busiriesses in strict accordance with the 
mandatory development schedule also set forth in the Data Sheet (the, “Development 
Schedule”).

2, Development Fee. Developer agrees to. pay Ffanchisdf the development fee 
set forth in the Data Sheet (the “Development Fee”) which shall be in an amount equal to 
$30,000 times the number of CREAM Businesses Developer is obligated to open under this 
Agreement: If Developer is opening five (5), or less CREAM Businesses, the full 
Development Fee shall be due and payable upon the executibn of this, Agreement. If 
Developer is opening six (6) or more CREAM Businesses, the Development Fee shall be 
paid as follows; (i) $150,000 for the first five (5) CREAM Businesses plus $15,000 times 
the number of CREAM Businesses that exceed five (5) which must be paid in a lump sum 
upon the execution of this Agreement; and (ii) the remaining $15,000 due for each CREAM 
Business must be paid upon the execution of the franchise agreement for such CREAM 
Business following the first five (5) CREAM Businesses opened under this Agreement. The 
parties agree and acknowledge that, upon payment of the Development Fee required by this 
Section: (i) Develoner will, not he required to pav Franchisor an additional “Irfitial 
Franchise Fee” nursuant to anv Franchise Agreement that Develoner enters into to 
fulfill its develonment nhlipatinns under this Agreement within the Develonment Area: 
and (ii) the Development Fee will be deemed fully earned by Franchisor and not refundable 
under any eircumstanCes. If Developer is opening six (6) or more CREAM Businesses and 
Developer fails to comply with the Develppmerit Schedule and fails to remedy such default 
within the cure period provided in Sectibri 6.2, the remainder of the Development Fee will 
become immediately due and payable.

3, Initial Franchise Agreement. Contemporaneous with the execution of this 
Agreement, Developer must enter into Franchisor’ s current form of Franchise Agreement for 
the first CREAM Business that Developer is required to open within the Development Area. 
In the event Developer is a business entity of any kind, then Developer’s principals/owners 
must each execute the form of personal guaranty attached to the foregoing Franchise 
Agreement, as well as any additional Franchise Agreements described in Section 4 Of this 
Agreement.

41 Additional Franchise A.greements. Developer agrees and acknowledges 
that it must: (i) enter into Franchisor’s then-current form of Franchise Agreement for each 
additibhal CREAM Business that Developer is required fb open under this Agreement; and 
(ii) enter into such Franchise Agreements at such times that are required for Developer to 
timely meet, and strictly adhere to, its obligations under the Development Schedule.
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5. Development Obligations. Developer must ensure that, at a minimum, 
Developer; (i) opens and commences operations of ^e required number of new Businesses 
during each -month period from the Effective Date of this Agreement set forth in the 
Development Schedule described in the Data Sheet (each^ a “Developmeht Period’^; and (ii) 
hasithe minimum cumulative number of Businesses open and operating at the expiration of 
each Development Period. The parties agree and aclaioNvIedge that tirhe is of the essence 
with respect to the foregoing development obligations, and that Developer’s failure to 
comply with the Development Schedule is grounds for termination of this Agreement (and 
aiiy future development rights granted hereunder), as set forthjbelow.

6. Term and Termination.

6.1 This Agreement will commence as of the date it is fully-executed 
and, unless earlier terminated by Franchisor, will end on the last day of the calendar month 
that the final Business is; required to be opened and operating under the Development 
Schedule (the “Development Term”); Upon expiration or termination of this Agreernent for 
any reason. Developer will not have any rights within the Development Area other than the 
territorial rights granted in connection with any GREAM Businesses that Developer has 
opened and conimenced operating as of the date this Agreernent is terminated or expires 
(under the respective Franchise Agreement(s) that Developer entered^ into for such 
Franchised Business(es),).

62 Franchisor will have the right, at its option, to terminate this 
Agreement and all rights granted to Developer hereUnderi without affording Developer any 
opportunity to cure such default, effective upon written notice to Developer, upon the 
oceuttehce of any of the followiiig events: (i) if Developer ceases to actively engage in 
development activities in the Development Area or otherwise abandons its development 
business for three consecutive months, or ariy shorter period that indicates an intent by 
Developer to discontihue development of the Businesses within the Development Area; (ii) 
if Developer becomes insolvent or is adjudicated bankrupt, or if any action is taken by 
Developer, or by others against the Developer, under any insolvency, bankruptcy or 
reorganization act, or if Developer makes an assigrunent for the benefit, or creditors or a 
receiver is appointed by the Developer; (iii) if Developer fails to meet its development 
obligations under the Development Schedule for any one Development Period^ and fails to 
cure: such default: within 30 days of receiving notice thereof; and (iv) if any Franchise 
Agreement that is entered into in order to fulfill Developer’s development obligations under 
this Agreement is terminated or subject to termination by Franchisor, pursuant to the terms 
of that Franchise Agreement.

1, Reservation of Rights. Except as provided in Section 1 of this Agreement, 
the parties agree and acknowledge that the rights granted in this Agreement are non­
exclusive ;and that Franchisor and its affiliates reserve all other rights not expressly granted 
to Developer herein.,

8. Sale or Assignment. Developer’s rights under this Agreernent are personal 
and Developer may not sell, transfer, or assijgn any right granted herein without Franchisor’s
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prior written consent, vyhieh may be withheld in its sole discretion. However, in no 
circumstance will Deyeioper be able to transfer this Agreement for the first two years of the 
term of this A^eement, Notwithstanding, if Developer is an individual or a partnership, 
Developer has the right to assign its rights under this Agreement to a corporation or limited 
liability company that is wholly owned by Developer according to the same terms and 
conditions as provided in Developer’s initial Franchise Agreement. Franchisor has the right 
to assign this Agreement in whole or in part inits sole discretion.

9. Acknowledgment. Developer acknowledges that this Agreement is not a 
Franchise Agreement and does not confer upon Developer any rights to Use the Marks or 
System.

10. Notices. All notices, requests and reports to be given under this Agreement 
are to be in writing, and delivered by either hand, overnight mail, or certified mail, return 
receipt requested,, prepaid, to the addresses set forth aibpve (which may be changed by 
wfitteri notice).

11: Choice of Law. This Agreement will be governed by the laws: of the State
of California (without reference to its conflict of laws principals). [Comment: We always 
recommend haying choice of law in the same place for alfagreements.

12, Infernal Dispute Resolution^ Developer must first bring any claim or 
dispute between Developer and Franchisor to Franchisor’s President and Chief Executive 
officer,: after providing Franchisor with notice Of and a reasonable opportunity to cure and 
alleged breach hereunder. Developer must exhaust this internal dispute resolutlori procedure 
before bringing a dispute before a third party. This agreement to first attempt resolution of 
disputes internally will survive termination or expiration of this Agreement.

D. Mediation. At Franchisor’s option, all claims Or disputes between 
Franchisor and Developer or its affiliates arising out of, or in any way relating to, this 
Agreement or any other agreement by and between Franchisor and Developer or its 
affiliates, or any of the parties’ respective rights and obligations ariring ftom such 
agreement, which are not first resolved through the internal dispute resolution procedure 
sent forth in Section 12 above, must be submitted first to mediation, in or near Millbrae, 
California, under the auspices of the American Arbitration AssOcimion (“AAA”), in 
accordance with AAA’s Commercial Mediation Rules then in effect. Before Commencing 
any legal action against Franchisor or its affiliates: With respect to any such Claim or dispute. 
Developer must submit a notice to Franchisor, which specifics, in detail, the precise nature 
and grounds of such claim or dispute. Franchisor will have a period of 30 days following 
receipt of such notice within which to notify Developer as to whether Franchisor or its 
aiffiliates elects to exercise its option to submit such claim or dispute to mediation

Developer may not commence any action against Franchisor or its affiliates with 
respect to any such Claim or dispute in any court unless Franchisor faiils to exercise itsroption 
to submit such Claim or dispute to mediation, or such mediation proceedings have been 
terminated either: (i) as the :result of a written declaration of the mediator(s) that further 
mediation efforts are rtot worthwhile; or (ii) as a result of a written declaration by
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Franchisor. Franchisor’s rights to mediation, as set forth hereih, may be specifically enforced 
by Franchisor. This agreement to mediate; will survive any termination or expiration of this 
Agreement. The parties agree thafthere/will be ho class.action mediation.

14. Injunctive Relief. Nothing, contained in this Agreement herein will prevent 
Franchisor from applying to or obtaining from any court having jurisdiction, without bond, 
a writ of attachment, ternporary injunction, preliminary injunction and/or other emergency 
relief available; to safeguard and protect Franchisor’s interests prior to the filing of any 
mediation proceeding or pending the trial or handing down of a decision or award pursuant 
to any mediation proceeding conducted hereunder.,

15. Jufisdictibh and, Venue. With respect tP any proceeding not Subject to 
mediation, the pafties expressly agree to the jurisdiction and venue of any state court of 
genera! jurisdiction in San MateO Gourityj California and the jurisdiction and venue of the 
United States District Court for the Northern District of California. Deyelpper 
acknowledges that this Agreement has been entered into in the State of California, and that 
Developer is to receive valuable and continuing services emanating froth Franchisor’s 
headquarters in Millbrae, California, In recognition of such services and their origin, 
Developef hereby irrevocably consents to the personal jurisdiction of the state and federal 
courts of California set forth above.

16. Third Party Beneficiaries; Franchisor’s officers, directors^ shareholders, 
agents and/or employees are express third party beneficiaries of this Agreement and the 
dispute resolution procedures contained herein, each having authority to specifically enforce 
the right to mediate claims asserted against such person(s) by Developer,

17., Jury Trial Waiver. With reSpect to any proceeding npt subject to 
mediation, the parties hereby agree to waive trial by jury in any action, proceeding or 
counterclaim, whether at law or equity, regardless of which party brings suit- This waiver 
will apply to any matter Whatsoever between the parties hereto which arises out of or is 
related in any way to this Agreement, the performance of either party, and/or Developer’s 
purchase from Franchisor of the developmentrights, described herein.

18: Waiver of Punitive Damages. Developer waives to the fullest extent
permitted by law, any right to or claim for any punitive, exemplary, incidental, indirect, 
special or consequential damages (including, without limitation, lost profits) which 
Developer may have against Franchisor arising out of any cause whatsoever (whether such 
cause be based in contract, negligence^ strict liabilityj; other tort of otherwise); and agree that 
in the event of a dispute. Developer’s recovery will be limited to actuUl damages. If any 
other term of this Agreement is found or determined to be unconscionable or unenforceable 
for any reason, the; foregoing provisions will continue in full force and effect, including, 
without limitation, the waiver of any right to claim any consequential damages.

19. Attorneys’ Eees; If either party institutes any judicial or mediation 
proceeding to enforce any monetary or nonmonetary obligation or interpret the terms of this 
Agreement and Franchisor prevails in the action or proceeding. Developer will be liable to
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Franchisor for all costs, including reasonable attorneys’ fees, incurred in connection with 
such proceeding.

20. Nonwaiver Fr^chisor’s failure to insist upon strict compliance; with any 
provision of this Agreement will not: be a waiver of Franchisor’s; right to do so, any law, 
custom, usage or rule to the contrary notwithstanding. Delay or omission by Franchisor 
respecting any breach or default will not affect Franchisor’s rights respecting any 
subsequent breaches or defaults. All rights and remedies granted in this Agreement will be 
cumulative. Franchisor’s election to exercise: any remedy available by law or contract will 
not be deemed a waiver or preclude exercise of any other remedy.

21. Seyerabilityi The parties agree that if any provisions of this Agreement 
may be construed in two ways, one of which would render the provision illegal or otherwise 
voidable or unenforceable and the; other which would render it valid and enforceable, such 
provision will have the meaning, which renders it valid and enforceable;, The provisions of 
this Agreement are severable, and this Agreement will be interpreted and enforced as if all 
completely invalid or unenforceable provisions were not cpntamed herein, and partially 
valid and enforceable provisions will be eiiforCed to the extent that they are valid and 
enforceable. If any material provision of this Agreement will be stricken or declared invalid, 
the parties agree to negotiate mutually acceptable substitute provisions. In the event that 
the parties are unable to agree upon such provisions. Franchisor reserves the right to 
terminate this Agreement.

22 Cbnstruction of Language. The lariguagei of this Agreement will be 
construed according to its fair meaning, and not strictly for or against either party. All words 
in this Agreement refer to whatever'number or gender the context requires. If more than one 
party or person is referred to as Developer, their obligations and liabilities must be joint and 
several. Headings are for reference purposes and do hot,control interpretation.

23. Successors, References to “Franchisor” or “Developer” include the 
respective parties’ successors, assigns or transferees, subject: to the limitations of Section 8 
ofthis.Agreement.

24. Additional Dpcunientation., Developer must from time to time, subsequent 
to the date first set forth above, at Franchisor’s request and without further consideration, 
execute and deliver such other documentation or agreements and take such Ofoer action as 
Franchisor may reasonably require in order to effectuate the transactions contemplated in 
this Agreement. In the event that Developer fails to comply with the provisions of this 
Section, Developer hereby,appoints Franchisor as Developer’s attomey-ih^fact to execute 
any and all documents on Developer’s behalf, as reasonably necessary to effectuate the 
transactions contemplated herein.

25. No Right to Offset. Developer may not withhold all or any part of any 
payment to Franchisor or any of its: affiliates On the grounds of the alleged nonperformance 
Of Franchisor or any of its affiliates or aS an offset against m^y amount Franchisor or any of
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its affiliates may owe or allegedly owe Developer under this Agreement or any related 
agreements.

26. State Law Applies. If any provision of this Agreement, ineluding but not 
limited to its provisions for transfer, renewal, termination, notice of termination, or cure 
rights, is iriconsisterit with, any valid law or regulation of the state in which Developer’s 
initial CREAM Business is located, then the valid law or regulation of that state applicable 
to the franchised business will supersede any provision of this Agreement that is less 
favorable to Developer.

27. Entire Agreement. This Agreement contains the entire agreement between 
the parties cbnceming Developer’s development fights within the Development Area; no 
promises, inducements or fepresehtatiortS (other than those in the Franchise Disclosure 
Document) not contained in this Agreement have been made, nor will any be of any force or 
effect, or binding on the parties; Modifications of this Agreement must be in writing and 
signed by both parties. Franchisor reserves the, right to change Franchisor’s policies, 
procedures, standards, specifications or mmiuals at Franchisor’s! discretion. In the event of a 
conflict between this Agreement,and any Franchise Agreement(s), the ternis, conditions, and 
intent of this Agreement will control. Nothing in this Agreement, or any related agreement, 
is intended to disclaim any of the representations; Franchisor made to Developer in the 
Franchise Disclosure Document that.Franchisor provided to Developer.

IN WITNESS WHEREOF, AND INTENDING TO BE LEGALLY BOUND 
hereby, THE PARTIES HERETO HAVE CAUSED THIS AGREEMENT TO BE 
EXECUTED EFFECTIVE THE DATE FIRST SET FORTH ABOVE.

DEVELOPER

(Individual, Partnership Or Corporation Name) 

Byj

Title:, 

By:_

Title:
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FRANCHISOR CREAM, INC.

By:_____^_

Title:
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OWNER ACI^OWT.EDGMiRNT:

Ij,, as a principal, owner,, shareholder^ member, manageri 
or partner of Developer, hereby acknowledge that I have read and understand the Development 
Agreement, and hereby consent and agree to, be personally bound iby the following proy isions 
of this Development; Agreement (i) payrhent of the Development Fee, as set forth in Section 2 
of the Development Agreement; and (ii) the dispute resolution provisions contained in 
Sections 12-15.

By:_______
Printname:_ 
Date Signed:

OWNER AtKNOWT EDGMENT:

I, as a principal, owner, shareholder, merriber, manager.
or partner of Developer, hereby ackriowledge that I have read and understand the Development 
Agreement, and hereby consent and agree to be personally bound by the following provisions 
of this Development Agreement:! (i) payment of the Development Fee, as set forth in Section 2 
of the Development Agreement; and (ii) the dispute resolution provisions contained in 
Sections 12-15,

By:_______
Print name:_ 
Date Signed:
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EXHIBIT A to DEVELOPMENT AGREEMENT 

nATA SHEET

1. Development Area. The Development: Area, as referred to in Section 1 of the 
Development Ajgreement, is described belpw (or an attached map) by geographic boundaries, 
and will consist of the following area or areas:

2. Development Pee. Immediately upon execution of this Agreernent, Developer 
must pay Franchisor tbe Development Fee amounting to $, which will be 
deemed fully earned and non-refundable upon execution of the Development Agreement:

3. Development Schedule. The Development Schedule referred to in Section 1 of 
the Development Agreement is as follows:

Development
Period

Expiration Dateof 
Development Period

Number of New Businesses 
Developer Must Open in 
Development Area within 

Development Period

Cumulative Number of Businesses 
Developer Must Have Open Withih 
Development Area ,by Expiration of 

Development Period
First __^Months; from

Effective bate - —
Second . Months from 

Effective Date -
Third Months frorti 

Effective Date - —
Fourth Monthsfrom 

Effective Date
-r —

Fifth ' Months from ' 
Effective Date - —

Sixth Monthsifrom 
Effective Date - —

^Seventh Months from 
Effective Date -

Eighth Months,from 
Effective Date - —

Ninth __Months from
Effective Date: -

---------------------------------■

Tenth ' Monthsfrom
EfifectiyeDate - —
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APPROVED AND AGREED TO BY:

FRANCfflSOR

CREAM, INC.

DEVELOPER

By;_
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EXHIBIT E

LIST OF CURRENT FRANCHISEES AND 

FORMER FRANCHISEES
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Current Franchisee's as of December 31. 2018
CREAM Location Store Address City State Postal Code l Store:Phone # Owners Store Email

CAUEORNIA

Alameda 2630 5th St., Suite A Alameda CA 94501 ' 510-239-4803
AnshurnJaiH

Hamid Barakzai
Jay Mujadadi

alameda@creamnation.com

Berkeley 2399 Telegraph Ave. Berkeley CA 94704 5lb-6«-idob Jimmy Shamieh befkerey@creamnatipn;cpm

Chico 2471 Cohasset Rd., #120 Chico GA 95926 530.592-3945
Amarjit (Adam) Sangha 

Manpreet (Money). Sangha 
Jaspreet (Jesse) Kaikut

ch ico@cream nation .com

Concord 2070 SalviO St. Concord CA 94520 925.332-7363 Mark Stites
Mary Ann stites

co,ncp:rd@crea,mnatiPn,coWi

Cupertino 19501 Steven Creek Bivd, #102 Cupertino CA 95014 408.343.1213 Prasad Kpnduru cupertino@creamnation.com
Davis 110 FSt. Davis GA 95616 530-750-1905 Tommy Tu davis@creamnation.com,

FremOnt 43982 Pacific Commons Blvd. Fremont CA 94538 510^687-1583
An$hum Jain

Hamid Barakzai
Jay Mujadadi

fremont@creamnation.com

Fresno- 1760 E Barstow Ave. , Fresno CA 93710 559-400-6909 .Mojiammad Arman fresnp@creamnation.com

Livermore 2375 Railroad Ave. Livermore CA 94550 925-292-1394 Mark Stites
Mary Ann Stites

creamlivefmore@creamnation,cprn

Napa 145 Gasser Dr., Suite C Napa GA 94559 707-294-2824
AmarJit:(Adam) Sangha 

.Mahpfeet (Money) Sangha 
Jaspreet (Jessej'Kalkut

napa@ereamnation.corn

North Hollywood 11135 Magnolia Blvd,, Suite 170 North HoH’yyyood GA, 91601 818-993-:1759 David Zeichick
Mario Ramirez

noho@creamnation.com

Northridge 9000 Reseda Blvd. Northridge GA 91324 818-993-1788
David;Zeichick
Mario Ramirez

northridge@creamnation.com

Oakland 6300 college br., #15'& Oakland CA ,94618 510-601-1317 CREAM, Inc. oakland@creamriatipn.com

Ontario 960©ntario Mills Drive, Unit C Ontario CA 91764 909-466-8686 Linda. Marceaux
Michael Marceaux

ohtario@creamnation.cPm

Palo Alto 440 Uniyersity.Ave. Paid Alto CA 94301 650-321.2390 CREAM, Inc. paloalto@creamnation.corn

Sacramento leOOiEthah Way, Suite;60 Sacramento CA 95825 916-568-9470
Amarjit (Adam),Sangha 

Manpreet;(Money) Sangha 
Jaspreet:(Jesse) Kaikut

arden@creamnafion.com

San Diego 5157 college Ave. Ste. B San Diego Ga 92115 619-230-5177 Linda Mafceaux
Michael Marceaux

sdsu@creamnation.com

San Francisco, 3106 16th 5t. San Francisco CA 94103 415-400-4551 Alexis Garcia sa nf f a ncisco @ crea m n ati on. cp rn
San Francisco .3251 20th Ave. San Francisco CA 94132, 415-682-9095 Alexis Garcia stPnestown@creamnation.com

San JOse 49 south Ist St. San Jose CA 95113 408-320-1519 Prasad Kpnduru ,sanjose@creamnafion.com

San Mateo
134 South BSf. 1

San Mateo CA 94401, 650-344-2736 Fadi Shamieh sanmateo@crearnnatipn.cpm



Walnut Creek 1372 North Majn St, Walnut Creek GA 94596 925-891-4041 Mark Stites
Mary AnaStites,

walnutereek@creaitination.com

COlORADd

Belmar 7357 \A/ Alaska Dr. Lakewood GO 80226 720-535-8698
ElaineBrown

Kim Vanscriver
belmar@creamnation.com

____ FLORIDA

Aventura ;187i9Riscayne;Blyd, Aventura FL 33180 786-657-7905

ArmandoMartinez

Gorina Stone Martinez 
FernandoGuillen

Tibisay Pulido

aventura@creamnation.com

Boca Raton 20401 State Road 7 Ste. G-12 BocaRaton FL 33498 561-910-1565 Bradley Cohen
Seth Cohen

bpca@cceamnatipn.com

Pembroke Pines 306 SW 145th Terrace, Suite 118 Pembroke Pines FL 33027 954-399-9245

Armando Martinez
Gorina Stone,Martinez 

Fernando Guillen
Tibisay Pulido

pembrokepines@creamnatibn.com

Weston 4448 Weston Rd. Weston FL 33331 554-385-4937

Armando Martinez
Corina Stone.Martinez 

Fernando Guillen
Tibisay Pulido

westbn@creamnatibn;cbm

Nevada

Henderson 10271 S Eastern Ave,, #115 Henderson NV 89052 702-778-8982 Kristen WhittetTioce
Scott Whittemore

henderson@creamnation.com

Current Franchisee's- Signed but not yet opened
CREAM Location Store Address City State; Postal Code Contact Phone # dwner(5) Contact Email

□oral 9733 NW 41st Street Miami FL 33178 954-2O5-701O Bradley Cohen
Seth Cohen

bcoben@creamha.tipn;Cpm

Great MaJl 447 Great MalFDr. Milpitas: GA : 95035 817-965-4756 Prasad Kpnduru Rkbnduru@creamnatipn,cpm

Vacaville
1670;E. Mon^e:Vista Ave. 

Stel03 Vacaville CA 95688 916-804-3302
Amafjit (Adam) Sartgha 

Manpreet,(Money) Sangha 
Jaspreet (Jesse) Kalkut

vacayille@creamnation.com

West Palm Beach
801 Village Blvd, Ste 307

West Palm Beach FL 33409 954^05-7010
Bradley Cohen
5eth Cohen

bcohen@creamnation.cbm

8’outiets TBP.. CA TBD TBD GA TBD 916-804-3302
Amarjit (Adam) Sangha 

Manpreet (Money) Sangha 
jaspreet (Jesse) Kalkut

asangha@creamnatibn.cbm

1 outlet TBD- Turlock 
area, GA

TBD TBD CA TBD 209-637-9764 A,ma:njit;Dhanbya adhanoya@creamnation.com

i3 outlets TBD- FL TBD TBD FL TBD 954-205-7010 Bradley Cohen
Seth Cohen

bcohen@creamnation.com



2018 FORMER FRANCHISEES AS OF DECEMBER 31,2018

If you buy this franehise, your contact information rnay be disclosed to other buyers 
when you leave the franehise system.

CALIFORNIA

Hector Haget and Kyle Olsen (3 outlets) 
Location Unknown 
213-742-9090 
Ceased Operations

NEVADA 
Kristin Whittemore 
Las Vegas, .NY 
775-225-3999 
Ceased Operations

© 2019 GREAM, Inc. 
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AGENTS FOR SERVICE OF PROCESS
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STATE AGENCIES/AGENTS 
FOR SERVICE OF PROCESS

Listed here are the: nameSj addresses ^d telephone numbers of the state agencies having 
responsibility for the franehising disclgsure/registration laws. We may not yet be registered to 
sell franchises in any or all of these states.

If a state is not listed, we have not appointed an agent for service of process in that state in 
connection with the requirements of the fr^ehise laws. There may be states in addition to those 
listed below in which we have appointed an agent for service of process.

There also may be additional ^ents appointed in some of the states listed.

CALIFORNIA

Commissioner of the Department 
of Business Oversight:

Toll Free: 1 (866) 275-2677

Los Angeles

Suite 750
320 West 4® Street
Los. Angeles, California 90013-2344
(213)576-7500

Sacramento

1515 K Street, Suite 200 
Sacramento, California 95814-4052 
(916) 445-7205

San Diego

1350 Front Street, Rm. 2034 
San Diego, California 92101-3697 
(619)525-4233

Sah Francisco

One Sansome Street, Suite 600 
San Francisco, California 94105-2980 
(415) 972-8559

HAWAH

(for service of process)

Conimissioner of Securities 
Department of Commerce 
and Consumer Affairs 

Business Registration Division 
335 Merchant Street^ Room 203 
Honolulu, Hawaii 96813 
(808)586-2722

(for othermatters)

Commissioner of Securities 
Department of Conimeree 

and Consumer Affairs 
Business Registraiion Division 
335 Merchant Street, Room 205 
Honolulu, Hawaii 96813 
(808)'586.2722

ILLINOIS

Illinois Attorney General 
500 South Second Street 
Springfield, Illinois 62706 
(217)782-4465



INDIANA

(for service of process!)

Indiana Secretary of State 
201 State House 
200 West, Washington Street 
Indianapolis, Indiana 46204 
(317)232-6631

(state agency)

Indiana Secretary of State 
Securities Division 
RoomE-lll
302 West Washington Street 
Indianapolis, Indiana 46204 
(317)232-6681

MARIXAND

(for service of process)

Maryland Securities GOrhmissiOner
at the Office Of Attorney General-
Seeurities Division
200 St. Raul Place
Baltimore, Maryland 21202-2021
(4110)576-6360

(state agency)

Office of the Attorney General- 
Securities Division 
200 St. Raul Place:
Baltimore, Maryland,21202-2021 
(410)576-6360

MICinGAN

Michigan Attorney General’s Office
Consumer Protection Division
Attti: Franchise Section
G. Mehrien Williams Building, 1 sf Floor
525 West Ottawa Street
Lansing, Michigm.48933
(517)373-7117

MINNESOTA

Commissioner Of Cornnieree 
Departmerit Of COrtimerCe 
85 7* Place East, Suite 280 
:St Paul, Minriesota 55101 
(651)539-1600

NEWYORK

(for ssery ice of process)

Attention:; New York Secretaiy of State 
New York,Department of State 
One Commerce Plaza,
99 Washington Avenue, 6*’’ Floor 
Albany, Ne^y York 12231-0001 
(518)473-2492

(Admmistrator)

NYS Departmerit of Law 
Investor ProteCtibn Bureau 
28 Liberty Street, 21®* Floor 
New York, New York 10005 
(212) 416-^36, (Phone)

NORTH DAKOTA

(for service of process)

Securities Commissioner 
North Dakota Securities Department 
600 East Boulevard Avenue, Suite 4l4 
Bism^ck, North Dakota 58505 
(701)328-4712

(State agency)

North Dakota Securities Department 
600 East Boulevard Avenue, Suite 414 
Bismarck, North Dakota 58505 
(701) 328"2910



OREGON

Oregon Division of Finaneial Regulation 
350 Winter Street ME, Suite 410 
Salem, Oregon 97301 
(503) 378-4140

RHODE ISLAND

Securities Division
Department of Business Regulations:
15 i 1 Pontiac Avenue
John 0- Pastore Complex-Building 69-1
Cranston, Rhode Island 02920
(401)462-9500

SOUTH DAKOTA

Division of Insurance 
Securities Regulation 
124 S. Euclid, Suite 104 
Pierre, South Dakota 57501 
(605)773-3563

vniGiNiA

(for service of process)

Clerk, State Corporation Commission 
1300 East Main Street 
First.Floor
Richmond, Vifgihia,23219 
(804) 371-9733

(for other matters)

State Corporation Commission
Division of Securities and Retail Franchising
Tyler Building, 9th Floor
1 iOO East Main Street
Richmond, Virginia 23219
(804) 371-9051

WASHINGTON

(for service of process)

Director Department of Financial Institutions 
Securities Division 
150 Israel Road SW 
Tumwater, Washington 98501 
(360)902-8760

(for Other rnatters).

Department of Financial Institutions 
Securities Division 
P. D. Box 9033
Olympia, Washington 98501-9033 
(360) 902-8760

WISCONSIN

(for serv ice of process)

Administrator, Division Of Securities 
DepartTnent of Financial Institutions 
4822 Madison Yards Way, North Tower 
Madison, Wisconsin 53705 
(608)266-2139

(state administrator)

Division of Securities:
Departrnent of Financial Institutions:
4852 Madison Yards Way, North, Tower 
Madison, Wisconsin 53705 
(608) 266-9555
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EXHIBIT G 

STATE ADDENDA TO
FRANCHISE DISCLOSURE DOCUMENT AND FRANCHISE

AGREEMENT

The following fflodificatipns are to the CREAMs Inc. Franchise Disclosure Document 
and may isupersedei to the extent then required by valid applicabie state law, certain portions of 
the Franchise Agreement and Deyelopment Agreement.

Cattfornta

1. The California Franchise Investment Law requires a copy of all proposed 
agreements relating to the sale of the; franchise be delivered together with the Franchise 
Disclosure Document.

2 No litigation is required to be disclosed in this Franchise Disclosure Document 
and ho person or entity identified in Items. 1 or 2 of this Franchise Disclosure Docunient is 
subject to a currently effective injunctive order of any :national securities association or 
nationaTsecufities exchange, as defined in the Securities Exchange Act of l934j 15 U.S.G.A. 
78a et seq., suspending or expelling any person frpni membership in that association or 
exchange.

3. California Business and Professions Code: Section 20000 through 20043 
prpvide rights to the franchisee concerning termination, transfer, or non renewal pf a franchise. 
If the franchise agreement contains a provision that is inconsistent with the law, the law will 
control,

4. The franchise agreement provides for termihatiPh upon bankruptcy. This 
provision may not be enfprceable under federal bankruptcy la\v (Tl U.S.C.A. Sec. lOl et seq.).

5. The franchise agreement contains a covenant hot to conipete, which extends 
beyond! the; termination of toe franchise. This provisiPn may not be enfprceable under 
CalifprniaJaw.

6. The Franchise Agreement and Developnient Agreement require the parties to 
resolve their disputes through non-binding mediation and, if necessary, litigation. The 
mediation and litigation Avill occur in Millbrae, California, and you must reirnburse us our costs 
is we prevail in any litigation proceeding.

7. Prospective franchisees are encourage to consult private legal counsel to 
determine the applicability of Califbmia and federal’ laws (such as Business and Professions 
CPde Section 20040.5, Cede of Civil Procedure Section 1281, and the Federal Arbitration Act) 
to any provisiPns of a franchise agreement restricting venue to a forum outside toe State of 
California.

© 2019 CREAM, Inc.
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& Section 31125 of the California Corporations Code requires us to give you a 
disclosure document, in a form containing the irifoririaition that the commissioner may by rule 
or order require, before a solicitation of a proposed material modification of an existing 
frmichise.

9. You must sign a general release if you renew or transfer your franchise. 
California Corporations Code §31512 voids a waiver Of your rights under the Franchise 
Investment Law (California Corporations Code §§31iG00 through 31516). Business and 
Professions Code §20010 voids a waiver of your rights under the Franchise Relations Act 
(Business and Professions Code §§20000 through 20043);

10. OUR WEBSITE HAS NOT BEEN REVIEWED OR APPROVED BY THE 
CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT. ANY COMPLAINTS 
CONCERNING THE CONTENT OF THIS WEBSITE MAY BE DIRECTED TO THE 
CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT AT www.dbo.ca.gov

FRANCfflSOR: 
CREAM,me.

FRANCHISEE:

By:_
Its:
Date:

By::
Its::
Date:

© 2019 CREAM, Inc. 
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EXHIBIT H STATEMENT OF 
FRANCHISEE

To be Completed in Prospective Franchisee's Own Handwriting

As you know, CREAM, Inc;(“we”„ “us”, “pur”) and you are preparing to enter into a 
Franchise Agreement (referred to below as the “Franchise Agreement”) for the operation of 
CREAM franchise. The purpose of this Questionnaire is to determine whether any statements 
or promises were made to you that we have not authorized and that may he untrue, inaecufate 
or misleading. Please review each of the following questions carefully and provide honest and 
complete responses to each question.

1. Have you received and personally reviewed the Franchise Agreement and all attached 
exhibits?

Yes No

2. Do you understand all of the information contained in the Franchise Agreernent and 
attached exhibits?

Yes No

If No, what parts, of the Franchise Agreement do you not understand? (Attach additional pages, 
if necessary./)

3. Have you received and personally reviewed our disclosure document that was provided 
to you?

Yes_ No

4; Did you sign a receipt for the disciosure document indicating the date you received it? 

Yes._____ No.

5. Do you understand all of the information contained in our disclosure document?

Yes,^No

© 2019.CREAM, Inc. 
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If Nq, what: parts of the disclosure document db you riot uhderStarid? (Attach additional pages, 
if necessary:)

6. Have you discussed the benefits and risks of operating,a CREAM franchise with an
attorney, accountant,, or other professional advisor?

Yes No

7. Do you> understand that the success or failure of your CREAM frarichise will depend in 
large part upon your skills and abilities, competition from other frozen food competitors, 
interest rates, inflation, kbpr costs and other economic and business factors?

Yes No,

8. Has any employee or other person speaking on oUr behalf made any stateiiient or 
promise concerning the revenues, profits or operating costs of a CREAM franchise that any of 
our franchisees operate?

Yes No,

9. Hasnny employee or other person spewing on our behalf made, any statemeHtnr
promise regarding the amount of money :you may earn in operating a CREAM franchise?

Yes No

10; Has any employee or other person speaking on pur behalf made any statement -or 
proihise COnceming;the total . amount of revenue a C^AM franchise will generate?

Yes.No

11. Has any entployee or other person speaking on our behalf ma;de any statement or 
promise regarding the costs you may incur in operating a CREAM franchise that is contrary to 
or different from, the infoimation contained in fre disclosure document?

No

© 2019 GREv«iM, Inc. 
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12. Has any employee or other person speaking on our behalf made any statement or 
promise coneeming the likelihood of success that you should or might expect to achieve from 
operating a CREAM franchise?

Yes;_____ No.

13: Has any emplpyee or other person speaking on our behalf made any statement, promise
or agreement coneeming the advertising, marketing, training, support service or assistMce that 
we will furnish to you that is contrary to, or different from, die information contained in the 
disclosure document?

YeS:^No

14i, Have you entered into any binding agreement: with uS'COncemingthe purchase of this 
franchise prior to today?

Yes^No.

15. Have you paid any money to us before today?

Yes_____ No_____

If you^^swered “Yes” to any one of questions 8^15, please provide a full explanation Of each 
“yes” answer in the follovying blank lines., (Attach additional pages, if necessary, and refer to 
them below.) If you haye answered “No” to each of questions 8-15, please leave the: following 
lines blank.

Please understand that yoiir responses to these questions are important tp us and that we are 
relying on them in granting yPu a CREAM franchise. By signing this Statement of Franchisee, 
you are representing that you haVe responded truthfully to the above questions.

FRANCHISEE

Print Your Name Here: 
Date: _,20_

© 2019 CREAM, Inc. 
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NON-TRADITIONAL VENUE AGREEMENT
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NON-TRADITIONAL VENUE AGREEMENT
for

CREAM BUSINESS 
at

This Non-Traditional Venue Agreement (the “Agreement”) is executed as of _,
20__ (the “Effective Date”), by and between CREAM, Inc., a California corporation;
(“CREAM”) and(“Operator”). CREAM and Operator are sometirnes 
referred to collectively in this Agreement as the “Parties” ;and individuaUy as a “Party;”

RECITALS

A. CREAM owns rights to certain trademarks, service marks and logotypes, 
including the mark “CREAM,” used to operate its custom frozen dessert, cookie, and ice creani 
sandwich shops and other retail locations (“CREAM Businesses”), including at non-traditional 
venue locations (“Non-Traditional Venues”). Together with any future marks developed by or 
for the use of CREAM based upon any variation of the name “CREAM,” the aboverteferenced 
tradernarks are collectively referred to herein as the “Trademarks.”

B. CREAM has developed and adopted distinctive plans, processes and styles for 
building-out and operating CREAM Businesses, including signs, decor, products, methods of 
preparation^, lines of associated products and, in general, a styles system and rnethod of business 
operations with specific standards and procedures for CREAM Businesses (the “Syrtera”).

C. CREAM and Operator desire Operator to operate one CREAM Biisinessi within 
the Non-Traditional Vehue located at(the ‘‘Facility”) 
utilizing the Trademarks and the System, and that certain products to be sold at the Facility shall 
be supplied by CREAM or Suppliers approved by CREAM (“Desi^ated Suppliers”), operated 
pursuant to a Non-Traditional Venue lease (the “Lease”) granted by the authorities governing the 
Non-Traditional Venue (collectively, the “Landlord”)-

Now,, THEREFORE, in consideration of the promises herein the Parties agree as follows:

GRANT OF LICENSE

1.1 Grant of License. Subject to the terms of this Agreement, CREAM grants to 
Operator a license and right to Use and publicly display the Trademarks and to utilize the System 
in connection with the operation of the Facility at the Non-Traditionaj Venue.

1.2 Exclusivity.

During the term of this Agreement or any renewal or extension thereof, CREAM shall 
not bid for, operate itself or through Others, or otherwise license anyone other than Operator to 
develop or operate CREAM Businesses located within foe Non-Traditional Venue identified
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above using the Trademarks. Operator’s rights extend only to the. Facility at the Non-Traditiohal 
Venue, and C^AM reserves all rights not granted to Operator hereunder.

FINANCIAL ARRANGEMENTS

Initial Fee. Upon the execution of this Agreement, Operator shall pay CREAM 
^Thousand Ddllare ($^________________________ ) as the sole fee due to

2.1
the sum of
CREAM hereunder, except for the Royalty Fee discussed in Sesetion 2.2^ immediately below.

2.2 Royalty Fee. Operator shall pay CREAM a royalty fee (the “Rt)yalty Fee’’) equal
to__ percent (_%) of Operator’s Gross Sales. As used herein, the term “Gross Sales-’ includes
the aggregate amount of all charges for custom frozen dessert^ cookie, and ice cream sandwich 
products, services and supplies (defined in accordance with the: accounting practices, arid 
procedures as specified by CREAM), and all other receipts of any kind of Operator derived 
directly or indirectly from the operation of the Facility,, but excluding the amount ofall sales^ use, 
gross receipts and other taxes specifrcally added to sales prices and epllected from customers.

2.3 Payment Date. The Royalty Fee shall be payable monthly no later than the 
fifteenth (15th) day of each month for the Gross Sales of the month immediately prior to the 
payment.

2.4 Manner of Payment Royajty Fees shall be payable to CREAM by direct deposit 
into cream’s designated bank account.

2.5 Reports. Operator must send CREAM a monthly report: of Gross Sales; for the 
Facility signed by a representative of Operator (“Gross Sales Report”) concurrently With 
payment of the Royalty Fee. The Gross Sales Reports must set forth Operator’s monthly Gross 
Sales generated during the previous month. Operator’s calculation of the Royalty Fee, and any 
other information upon which the parties may mutually agree. Operator also Shall proyide 
CREAM a statement of the cost of goods sold for the preceding fiscal quarter within thirty (30) 
days after the end of each fiscal quarter diifihg theterm of this Agreement. CREAM may change 
the foim and content of the Gross Sales Reports from time to time. Operator shall send CREAM 
an annual report of Gross Sales within one hundred twenty (120) days after the end of each 
calendar year and the date of expiration of this Agreement. Upon Operator’s rendering its annual 
report, the Parties shall adjust between them the amount of any Over of under payment.

2.6 Interest. In addition to all other remedies CREAM has, including, without 
limitation, the right to terminate this Agreement purSUant to Section 8. l.(c)(i), if Operator fails to 
pay any amounts Operator owes CREAM, including. Without limitation, the Royalty Fee; 
whether such amounts are reflected as due on any Gross Sales Report Operator submits to 
CREAM or are subsequently detenhined by verification^ examination Of audit to have been due, 
those amounts will bear interest, accruing as of their original due date^ at the rate of the lesser of 
eighteen percent (.18%) per annum or the maximum rate permitted by law.

2.7 Examination of Books and Records. CREAM or its representatives may 
examine Operator’s books :and records during normal business hours to obtain or verify
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Operator’s Gross Sales. If CREAM’S, examination reveals that the reported Gross Sales are 
below the actual Gross Sales at the Facility , Operator shall pay the amount of the shortfall plus 
all interest due and, in the event the reported Gross Sales are more than five percent (5%) below 
the actual Gross Sales Of the Facility, pay the commercially reasonable cost of CREAM’s third- 
party audit, if any. In the event the third-party audit reveals Operator Or itS agents intentionally 
underreported Gross Sales, CREAM may terminate this Agreement immediately by providing 
written notice thereof to, Operator;

ni
OPERATIONS

3.1 Site Selection. Operator agrees to obtain CREAM’s written acceptance of the 
Facility’s proposed site within the Non-Traditional Venue before signing the Lease. CREAM’s 
acceptance of a proposed site merely signifies that CREAM iS willing to authorize Operator to 
open and operate a CREAM Business at that site pursuit to the terms of this Agreement, and 
does not constitute: a warranty Or representation of any kind, express or implied, as to the 
suitability or profitability of the proposed site for a CREAM Business Or for arty other purpose.

3.2 Design, Construction and Opening of the Facility.

(a) Operator shall Use commercially reasonable efforts to obtain Landlord’s 
approval of Operator’s plans for the outfitting and the signage at the Facility. Such plans 
have been or shall be previously approved by CREAM;

(b) Operator shMl outfit and place signage at the Facility according to the 
approved plans, modified as required by the Landlord, provided there is no material 
deviation toom CREAM’s trade dress. In case of any conflict, Operator may terrhiriate 
this Agreement, if CREAM fails to approve Landlord’s requirements; and

(c) Operator shall pay all costs of design and ouffitting of the Facility incurred 
by Operator, Prior to commencement of operations at the Facility, Operator will obtain 
all necessary permits and licenses.

3.3 Manuals, Training and Quality Standards.

(a) Operator acloiowledges that any manuals of CREAM regarding: the 
System (“Manuals”) that CREAM may provide to Operator belong to CREAM. Operator 
acknowledges that the Manuals may not be exclusively for use in connection with a 
CREAM Business operated at a Non-Traditidnall Venue and also contain specifications, 
standards, operating procedures, and rules for the operation of standard CREAM 
Businesses. Operator shall treat the Manuals, and the information contained therein, as 
confidential, and shall use. all reasonable efforts to maintain this information as secret.and 
confidential. Upon termination of this Agreement, Operator shall return the Manuals to 
CREAM.
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(bi) Operator shall:

(i) ensure that, at Operator’s expense, at least two (2) Operator 
personnel have completed the required pre-dperiihg training to CR^AM’s 
satisfaction within sixty (60) days prior to the Facility opening at a location 
specified by CREAM;

(ii) operate the Facility in accordance with all health and sanitation 
laws and regulations and in ;a clean, safe and orderly manner in accordance with 
CREAM’S System standards setrout in the M^uals.

3,4 Inspectibn, CREAM may enter the Facility,, without notibe to Operator, at any 
time during normal business hours to examine the same and to determine if Operator is 
complying with its^ obligations under this Agreement; providedj however, CREAM shall provide 
Operator at least twenty-four (24) hours prior’ notice in, the event that CREAM heeds access to 
any area behind any security checkpoint. CREAM agrees that no inspeetiOns may Occur on any 
holiday travel peak period where Operator’s personnel must focus: on customer speed of service.

3i5 Hours of Operation. Operator shall open and operate the Facility during the 
hours approved by the Landlord pursuant to the Lease.

3.6 Menu> Products and Pricing. The approved menu as approved by the Parties is 
attached of will hereafter be attached as Exhibit A. Except; for those menu items listed in the 
menu attached as Exhibit A, Operator shall not carry any other menu items at the Facility 
without the prior Written approval of CREAM- All prices for items sold at the Facility shall be 
set by Operator in its sole discretion.

317 Designated and Approved Suppliers.

(a) Recognizing that preseryation of the System depends upon product and 
Service uniformity. Operator agrees to purchase the equipment, fixtures. Signs, inventory, 
and Designated Products from approved or designated third-party suppliers as CREAM 
Shall specify, frOm time to time, in the Manuals or ptherwise in writing. “Designated 
Products” means those custom frozen dessert, cookie and ice cream sandwich products 
and related supplies that meet CREAM’s standards of quality and have been expressly 
approved by CREAM in writing for offer or sale by Operator. The parties may 
periGdically add to, delete fi'om,, and otherwise modify the producfs that wi 11 comprise the 
Designated Products lihdef this Agreement; provided, however, that CREAM may, in its 
sole diScretibn, periodically replace or delete frorri, and otherwise modify the ice cream 
and cookie flavors that cbrnprise the Designated Products,

(b) In the event; Operator wishes to purchase any unapproved item and/br 
acquire approved items, frbm ah unapproved supplier (other than the Designated Products, 
as discussed abbVe)j, Operator ihust provide CREAM the name, address and telephone 
number of the proposed supplier, a description of the item Operator wishes to purchase^ 
and the purchase price of the iterh, if known. CREAM will not unreasonably withhold, 
condition or delay its approval of a Supplier that meets CREAM’s, standards. CREAM
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may revoke its approval of particular products or suppliers v^hen CREAM determines, in 
its reasonable discretion, that such products or suppliers no longer meet CREAM’s 
standards. Upon receipt of written notice of such revocation. Operator must cease 
purchasing products from such supplier for use at the Facility.

(c) Operator further adgipwledges and agrees that CREAM ancEbr CREAM’s 
affiliates have the right to derive revenue and a profit on any items that CREAM, 
Cream’s affiliates or CREAM’S approved suppliers supply to Operator for the Facility.

CREAM?S SERVICES

4.1 Training and Support,

(a) CREAM will provide Operator with a reasonable amount of promotional 
assistance and ongoing training of Operator’s personnel in the handling of the System, 
service and standards, etc. At a minimum, CREAM will provide a sufficient amount of 
training to enable Operator and its employees to effectively execute the System. 
CREAM will also provide Operator with a reasonable level of consultation services; 
regarding the design, decor, equipment and construction of the Facility, as well as the 
Operational support via telephone or other means of eommuriication prescribed by 
CREAM.

(b) More specifically, CREAM may provide reasonable ongoing adyice and 
support to Operator so that Operator can operate the Facility with the highest standards in 
the industry commensurate with the opportunities presented, maximize Gross Sales, and 
promptly and Courteously serve the patrons of the Facility at a high quality level. To 
assist Operator in the operation of the Facility, CREAM may provide additional training 
programs and/or refresher courses to Operator and/or Operator’s supervisory employees 
consistent with the additional training programs and/or courses CREAM offers to other 
operators of CREAM Businesses (‘UREAM Support”). Operator’s participation in 
CREAM Support will be at Operator’s optibn unless CREAM determines, ip its so]e 
discretion, that Operator’s participation in sUch CREAM Support is required due to 
material operational deficiencies in the operation bf the Facility as reasonably determined 
by CREAM, in which case Operator’s supefvisbiy emplbyees designated by CREAM 
shall attend such additional CREAM Support as necessary to correct the deficiencies. 
CREAM Support may be conducted by a qualified individuals) possessing, an in-depth, 
knowledge of the System, Any CREAM Support provided to Operator a:t another 
CREAM Business or training site shall be at CREAM’s then-current tuition rate for such 
training. If the parties mutually agree that based bn the nature bf the material operational 
deficiency CREAM Support should be conducted at the Facility, Operator shall 
reimburse CREAM for the reasonable costs of its personnel in providing such CREAM 
Support, including tuition, travel and living expenses.

4i2 System. CREAM shall provide Operator With a copy of its operating procedures 
including, as applicable, CREAM’s product and service standards, which constitute the Slystem
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developed and utilized by CREAM for its retail operations. CREAM may modify and 
supplement the System from tiriie to time and, except as otherwise provided herein, Operator 
shall adopt such changes upori written notice thereof.

4.3 Marketing, CREAM may offer to Operator from time to time, at CREAM’s 
prices and terms, advertisirig and marketing rhaterials for use in advertising and marketing the 
Facility. Operator also may request to purchase advertising and marketing materials for the 
Facility from CREAM, which CREAM may sell tO Operator in its sole discretion at CREAM’s 
prices and terms.

TRADEMARKS; INTELLECTUAL PROPERTY

5.1 Ownership of Trademarks and System. CREAM represents and warrants that 
CREAM is the sole owner of the Trademarks, and System., Operator has no right, title or interest 
in or to any of the Trademarks or the, System, except for Operator’s privilege and license to 
display and use the Trademarks and to operate the Facility under the System as described in this 
Agreement,

5.2 Use of Trademarks,

(a) Operator shall install signs at the Facility containiiig the Trademarks as 
approved by CREAM, subject to the further approval of the Landlord. Operator shall not 
display signs containing any of the Trademarks in any place to which CREAM 
reasonably objects.

(b) Upon the expiration or termination Of this Agreement for any reason 
whatsoever. Operator, at CREAM’S request, shall surrender up to CREAM at the Facility 
each and all of the Trademarks and any physical objects bearing or contairiing any of the 
Trademarks; provided that CREAM shall remove such Objects from the Non-Traditional 
Venue so as not to result in a default or holding over by Operator under the Lease for 
such Facility, If CREAM does not request the surrender of the Trademarks,, Operator 
shall obliterate or destroy any signs, advertising, marketing and promotional materials, 
forms, and other materials containing the Trademarks; at Or about the Facility. Operator 
shall also paint over or otherwise significantly alter any Unique features of the trade dress 
of the Facility which identifies the Facility as a CREAM Business.

(c) Operator’s use of the Trademarks shall inure to the benefit of CREAM. 
Operator shall refrain from objecting to or jeopardizing the validity of CREAM’s rights 
in the Trademarks, Operator shall cooperate fully with CREAM’s applications for 
trademark registrations and enforcement actions by CREAM against third parties. 
Operator shall notify CREAM of any claims of third parties of infringement by the 
Trademarks. CREAM shall have the exclusive' control of the defense and settlement of 
any such claims.

(ti) Operator acknowledges that CREaM and its affiliates claim ownership 
rights in the Trademarks and that Operator’s right to us? the Trademarks is derived solely
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froin this Agreement and is lirnited to the conduct of business in compliance with this 
Agreement and all applicable standards, speeifieations and operating procedures that 
CREAM may reasonably require, consistent with the terms of this Agreement. Any 
unauthorized use of the Trademarks by Operator will constitute a breach of this 
Agreement and an infringement of CREAM’s rights in the Trademarks. Operator agrees 
that Operator’s Usage of the Trademarks and any goodwill established by that Use will be 
for cream’s exclusive benefit. This Agreement does not confer any goodwill or other 
interests in the Trademark's upon Operator, other lhan the right: to operate a CREAM 
Business in compliance with this Agreement. All provisions of this Agreement 
applicable to the Trademarks will apply to any additional proprietary trade and service 
marks and commercial Symbols CREaM or its affiliates may authorize for Operator’s use 
in the future.

(e) Operator shall use the Trademarks as the sole identification of the Facility^ 
However, Operator will identify itself as the independent pwner/pperator of the Facility 
in the manner CREAM may reaspnably require consistent with Landlord’s requirements. 
Operator will not use any Trademark as part of any corporate or trade name or with any 
prefix, suffix, or other modifying words, teimsi designs or symbols (other than logos 
licensed to Operator under this Agreement), Pf in any modified form, nor may Operator 
use any Trademark in connection with the performance or sale of any unauthorized 
services or products or in any other manner rtot expressly authorized in writing by 
Cream. Operatpr shall display the Trademarks prominently at the Facilify, pn supplies 
or materials designated by CREAM and in cPnhection with packaging materials, forms, 
labels and adyertisihg and marketing materials. All Trademarks will be displayed in the 
manner CREAM reasonably requires^ Consistent with Landlord’s requirements. Operator 
shall use the registratipn symbPl “®” in connection with Operator’s use of the 
Trademarks that are registered.

5.3 Assumed Nanie Registration. Upon the expiration or terminatipn of this 
Agreement for any reason whatsoever. Operator shall execute and file such documents as may be 
necessary to revoke or terminate any governmental assumed name registration that were 
originally made by Operator, if any, to conduct business under the name “CREAM.’’ If Operator 
fails to promptly execute and fife such documents, Operatpr hereby irrevocably appoints 
CREAM as Operator’s attomeyrin-fact to dP so for and on behalf of Operator.

5.4 Confidentiality. Operator shall maintain the eonfidentiality of all business, 
technology, marketing, operatipnaj, and proprietary information provided to Operator by 
cream, such as the Manuals, operating procedures, training and service policies (‘‘Confidential 
Information”). The term “Confidential Informatipn” :shall not include: any informatiPn which (i) 
is not unique to CREAM and is known to Operator pripr tp the Effective Date, (ii) is or becomes 
generally known in the food and beverage industry pther than thrpugh disclpsure of Coitfidential 
Informatipn by Operator, (iii) is disclosed to Operator by a third party lawfully in possession 
thereof and without restriction on disclosure, (iv) is independently develpped by Operator 
without jjreach of this Agreement; Of (V) is. required to be disclpsed by lavv or regulation of by 
proper order of a court of applicable jurisdiction.
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INDEMNITY AND INSURANCE

6.1 Indemnity. Operator shMl indemnify, defend and hold harmless CREAM and its 
officers, directors, employees, agents, successors and assigns from and against any and all 
claims, losses, liability, costs or expenses including reasonable attorneys’ fees and expenses 
arising out of the breach of thi s Agreement;

6.2 Liability Insurance. Operator shall Maintain general public liability insurance^ 
ihcludihg contractual liability, persohM injury, completed operations and products liability and 
products property damage insurance With limits of riot less than Two Million Dollars 
($2,000,000) for personal injury^ disease or death to any persons arising out of an occurrence and 
Five Hundred Thousarid Dollar^s ($500,000) for property damage arising out of an occurrence. 
CREAM shall be named as an additional insured as its interest may appear arid to the exterit of 
the indemnification provided in the foregoing Section of this Agreement, arid all insurance 
policies must provide for thir^ (30) days’ prior written notice to CREAM of a policy’ s material 
modification or cancellation., Operator agrees periodically to send CREAM a valid certificate of 
insurance or duplicate insurance policy evidencing that Operator has maintained the required 
coverage and paid the applicable premiums. Additionally, Operator shall at all times be in 
compliance with all applica:ble; federal, state and local laws and regulations, and shall adhere to 
a;ll security requirements imposed by the NonTTraditional Venue authorities.

vn
TERM

7.1 Initial Term. This Agreement: shall commence on the Effective Date and will be 
coterminous with the initial term of the Lease for the Facility unless earlier terminated as 
provided herein. Upon termination of Operator’s lease rights to operate the Facility (without 
renewal or extension of such lease rights) this Agreement shall terminate automatically.

7.2 Extension Options. Operator may extend the term of this Agreement by giving 
written notice to CREAM no later than ninety (90) days prior-to the expiration of the then current 
term for successive renewals or extensions of the Lease so long as Operator is not then in default. 
Cream may require as a condition of any extension that Operator execute a new license 
agreement, which may provide for higher or different payments than hereunder.

vm
TERMINATION

8.1 Default. If any one or more; of the following events ;shall occur, CREAM shall 
have the right to a!ll remedies, legal or equitable in nature, ihcludihg the right to terminate this 
Agreement:

(a) Operator shall become insolvent, or shall take the benefit of any present or 
future insolvency statute, of shall make a general assignment for the benefit of creditors, 
or file a volUhtary petition in bankruptcy or a petition or answer seeking an arrangement 
for its reorganization, or. the readjustment of its indebtedness under the federal
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bankruptcy laws, or under any other law or statute of the United States or any state 
thereof, or shall consent to the appointment of a, receiver, trustee or liquidator of all or 
substantially all of its property^

(b) A petition under any part of the federal bankruptcy laws, or an action 
under any present or future insolvency laws or statute, shall be filed against Operator and 
shall not be dismissed within thirty (30) days after the filing thereof; or

(c) Operator shall fail to keep, perform and observe any material promise, 
covenant and agreement set forth in this Agreement Oh its part to be kept, performed or 
observed, and such failure shall continue for a period of more than:

(i) ten (10) days after receipt of written notice of a payment default; or

(ii) thirty (30) days, connected! tO any other default, after receipt of 
written notice of such default, except where curing such failure to perform 
requires activity Oyer a period in excess of thirty (30) days and dperator 
commences in good faith to perforin Wha!tevef may be required for fulfillment of 
its Obligations within sueh thirty (30)-day period ^d continues such performance 
without interruption except.for causes beyond its control.

8.2 Qperator’s Option;

Operator shall have the right to relocate or close, temporarily or permanently, the Facility 
as follows:

(i) Operator may relocate the Facility to another site within the Nqn- 
Traditiona! Venue when required by or directed by the Landlord pursuant to the 
Lease;

(ii) in conjunction with a refurbishment and recoheepting plan; or

(iii) in conjunction \vith the renegotiation or extension/renewal of the 
Lease, or other lease or concession agreements granted by the Landlord or its 
agents.

8.3 CREAM’S Option.

Upon terittination or expiration of this' Agreement, CREAM shall have the following 
options, exercisable by written notice to Operator at any time within thirty (30.) days fi^Oiri the 
date of termination Or expiration hereof tp: (i) require Operator assign to CREAM the leasehold 
interest of the Facility (or, if assignment is prohibited, a sublease for the full remaining term.and 
on the same terms as Operator’s lease) in consideration of CREAM’s assumption of the leasing 
obligiations thereunder; (ii) purchase from Operator all equipment, furnishings, fixtures and Other 
physical assets OWiied by Opera:tor and used in the operation of the Facility for the same price 
paid by Operator less depreciation taken (i.e. book value) as: of the date of CREAM’s written 
notice; and (iii) purchase from Operator all inventory of the Facility at Operator’s cost. The
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purchase, price for any purchased items shall not include any payment for goodvvill or other 
intangibles, and shMl be payable at the closing of the purchase, For purposes of this Section 8.3, 
“book value” means the amount Operator actually paid for the personal property less 
depreciation (calculated by using the straight-line depreciation method on a five (5) year 
depreciation schedule, irrespective of the depreciation method or schedule Operator uses for 
accounting purposes). Notwithstanding the foregoing, to thes extent that Ci^AM exercises its 
right to purchase any personal property that is subject to a lease or finance agreement, the 
purchase price of such personal property shall equal the amount paid by Operator to date under 
the lease or finance agreement, as applicable. The closing shall take place at a time designed by 
CREAM within ninety (90) calendar days after Operator receives CREAM’s notice of exercise 
of its purchase option or options. If CREAM exercises CREAM’s option to purchase, pending 
the closing of such purchase^ CREAM has the right to appoint a manager to maintain operation 
of the Facility. CREAM will be entitled to all customary warranties and representations in 
connection with. CREAM’s purchase of Operator’s property, including, Avithout limitation, 
representations and warranties as to Ownership and condition Of and title tp the property; liens 
and encumbrances on the property; validity of contracts and agreements; and liabilities affecting 
the property, contingent or otherwise. CREAM may exclude from the personal property 
purchased hereunder cash or its equivalent arid any equipment, si^s, inventory, materials and 
supplies that iare not reasonably necessaiy (in function or quality) to the Facility’s operatiori or 
that CREAM has not.approved as meeting standards for the Facility.

8.4 Operator-s Duties on Termination or Expiration.

In the event of termination or expiratiori of this Agreement, Operator must, at Operator’s 
cost and expense: (1) cease immediately all operations Under this Agreement; (2) pay CREAM 
immediately all unpaid fees and pay CREAM, CREAM’s affiliates^ and CREAM’s designated 
suppliers and vendors all other monies owed; (3) discontinue immediately the use of the 
Trademarks, includirigall sigris bearing the Trademarks; (4.) immediately return the Mariuals to 
CREAM, along with all other manuals and Confidential Information CREAM loaned tO; 
Operator, and immediately and perrnanently cease use of any Confidential Iriformatiori; 
(5), promptly surrender all stationery, printed matter, signs,, advertising materials and other itehis 
containing the Trademarks, and all items which are a part of the trade dress of the System, as 
CREAM directs; (6) cease to hold itself out as CREAM’s Operatorj (7) take such actiori as shall 
be necessary to arnend or cancel any assumed name. Facility name or equivalent registration 
which conteins any trade riarrie or other Trademark CREAM licensed to Operator, a:nd furnish 
CREAM evidence satisfactory to CREAM of compliance with this obligation within thirty (30) 
calendar days after the termination, expiration or transfer of this Agreenient; (8) permit CREAM 
to make final inspection of Operator’s financial records, books, and other accounting records at 
any time within six (6) months of the effective date; of termination, expiration, or transfer; 
(9) comply with the post^termiriation covenants set: forth in Article X hereof, all of which shall 
survive the transfer, termination or expiratiori of this Agreement; (lO) cease; to use: in advertising 
or in any other manner, any methods, procedures or techniques; associated with CREAM or the 
System; and (11) execute from tirne, to time ariy necessary papers, dpcunients, and assurances to 
effectuate the intent of this Section 8.4.
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IX
ASSIGNMENT

9.1 Assignment by GREAMi CREAMi may assign^ this Agreement to any other 
person, firm Or entity.

9i2 Assignment by Operator. Operator may not assign, transfer or sell its interest in 
this Agreement (voluntarily or by operation of law) without the prior written consent of 
CREAM. Sale of a controlling interest in Operator, if Operator is a business entity, should be 
deemed a transfer of this Agreement.

COVENANTS against COMPETITION

Operator acknowledges that as a member of thei System, Operator will receive proprietary 
and confidential information and materials, trade: secrets,, ^d the unique methods, procedures 
and techniques which CREAM has developed. Therefore to protect CREAM and all CREAM’s 
pperatorss Operator agrees as follows:

(a) During the term of this Agreement, neither Operator, Operator’s officers, 
directors, principals, or manager, hor any member of the immediate family of Operator or 
Operator’s officers, directorsi principals^ or manager may, directly or indirectly, for themselves 
or through, on behalf of, or in conjunction with any other person, partnership or corporation own, 
nla;intain, engage in, be employed by, lend money to, extend credit to or have any interest in ice 
cream or frozen dessert shop, bakery, cafe, or dessert shop primarily serving ice creani, frozen 
yogurt, cookies and other baked goodsj Or any other busiriesSi offering, products and services 
offered or authorized for sale by the System (a “Competing Business”); provided, however, that 
this Section does not.apply to Operator’s operation of any Other CREAM Business; and

(b) For a period of two (2) years after the expiration, nonrenewal, transfer or 
tennination of this Agreement, regardless: of the cause, neither Operator, Operator’s officers, 
directors, or principals, nor any member of the immiediate family of Operator or Operator’s 
officers, directors, or principals may, directly or indirectly, for themselves Or through, on behalf 
Of, or in conjunction with any other person, partnership or corporation Own^ maintain, engage in, 
be eniployed by, or have any interest in any Competing Business: located at the Non-Traditiohal 
Venue.

XI
NOTICES

11.1 Notices. All notices shall be in writing and shall be deemed to have been given 
when (i) sent by nationally recogiiized courier (with proof of delivery). Or (ii) when feceived by 
the addressee if sent by registered or certified mail, with official return receipt, in each case to 
the appropriate addresses set forth below (or to such other addresses either Party may from time 
to time designate by formal notice).
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Notices to CREAM shall be sent to:

CREAM, Inc.,
1799 El Camino Real 
Millbrae, California 94030:
Attn: Jimmy Shamieh 
Tel.: (415) 724-1300 
Fax:

Notices to Operator shall be sent to:

Attn:
Tel.:
Fax:

xn
MISCELLANEOUS

12.1 Independent Contractor. Operator and CREAM are independent contractors 
and are not agents, partners, joint venturers or employers of the other, and no fiduciary 
relationship between them, exists. No officer or employee of Operator or' CREAM shall be, 
deemed to be an employee^ of the other. Nothing contained in this Agreement shall be construed 
so as to create a partnerehip, joint venture or agency, except as may be expressly provided in this 
Agreement; and neither Party to this Agreement shall be liable for the debts or obligations of the 
Other. CREAM shall riot have the power to hire or fire or in any way control Operator’s 
employees, may not control or have access to Operator’s fonds or the expenditures of these 
fiindSr or irt any Other way exercise control over Operator’s business, other than requiring 
compliance with this Agreemeriti as applicable. All employees working at the Facility are the 
sole and exclusive employees of Operator’s ahdmot CREAM.

12.2 Costs and Attorneys’ Fees. If this Agreement, the terms of this Agreement 
and/or the rights, duties and obligations accruing to the Parties under this Agreernent shall 
become the subject of any arbitration, or litigation, the prevailing Party in such proceeding shall 
he entitled to recover from the other Party all reasonable cOsts, expenses and attorneys’ fees.

12.3 Exhibits. The Exhibits aind Schedules to this Agreement are hereby incorporated 
into and made a part of this Agreement for all purposes.

12.4 Governing Law. This Agreement shall be governed by and construed under the 
laws of the State of California.

12.5 Dispute Resolution., Operator must first bring any claim or dispute befiveen 
Operator and CREAM to CREAM’s President and/or Chief Executive Officer, after providing 
notice as set forth in Article XI., Operator must exhaust this internal dispute resolution procedure 
before Operator may bring Operator’s dispute before a third party. This agreement to first 
atternpt resolution of disputes internally shall survive termination or expiration of this 
Agreement.

The parties expressly agree to the jurisdiction and venue of any court of gerieral 
jurisdiction in San Mateo County^ California and the jurisdiction and venue of the United States 
District Court for the Northern District of California. Operator acknowledges that this
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Agreement has been entered into in the State of California, and that Operator is to receive 
valuable andi continuing services emanating from CREAM’s headquarters in Millbrae, 
California. In recognition of siieh services and their origin, Operator hereby irrevocably 
consents to the personal jurisdiction of the state and federal courts of Califorriia set forth above. 
Nothing contained in this Agreement shall pfeverit CREAM from applying to and obtaining from 
any court having jurisdiction a writ of attachment, a temporary injunction, preliminary injunction 
and/br other emergency relief available to safeguard and protect CREAM’ s interests.

12.6 Waiver.. The failure of either Party to insist upon a strict performance of any of 
the terms or provisions of this Agreement, or a Party’s failure or refusal to exercise any gprion, 
right or remedy contained herein, shall not be construed as a waiver or relinquishment for the 
future of such term, provision, option, right of remedy, but the same shall continue and remain in 
full force and effect. No waiver of any term or provision hereof shall be deemed to have been 
made unless expressed in writing and signed by the waiving; Party. No delay or omission to 
exercise any right or remedy shall be construed as a waiver of any such right or remedy,

12.7 Authority. Each individual executing this Agreement on behalf of their 
respective corporation, partnership or other entity is duly authorized to execute and deliver this 
Agreement on behalf of said corporation, partnership or other entity, and this Agreement is 
binding upon said corporation^ partnership or other entity in aCcordancei with its terms.

12.8 Severability. If any portion of this Agreement shall be declared invalid by any 
order, decree or judgment of a court having jurisdiction over the Parties artd/br the subject matter 
of this Agreement, this Agreement shall be construed as if such portion had not been inserted 
herein except when such construction would operate as an undue hardship on either Party or 
constitute a substantial deviation from the general intent and purpose of said Parties as reflected 
in thisAgfeement.

I2i9 Amendment. This Agreement may only be amended or modified by a written 
agreement signed by both Parties.

12.10 Authorship. The terms of this Agreement have been fairly bargained for after 
careful consideration by the Parties; therefore, this Agreement shall be enforced^ interpreted and 
construed without regard to its authorship; and no inference shall be drawn by the Parties or aiiy 
third party including any court, by virtue of its authorship.

12.11 Certain Rules of Construction. Time is of the essence of this Agreement. 
Notwithstanding the: fact that certain references elsewhere: in this Agreement to acts required to 
be performed by a named Party omit to state that such acts shall be performed at such Party’s 
sole cost and expense; each and every act to be performed or obligation to be fulfilled by each 
Party pursuant to this Agreement shall be performed or fulfilled at Such Party’s Sole cost and 
expense unless expressly stated to the contrary in this Agreement. The captions in this 
Agreement are for convenience of reference only and shall not be ^ven any effect in the 
interpretation of this Agreeihent. The obligations, covenants, conditions and restrictions of this 
Agreement shall inure to the benefit, of and be binding upon and enforceable against the Parties 
and to their respective successors and assigns. In this Agreenient each of the neuter, feminine or
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masculine gender(s) includes the other or others, and the singular number includes the plural, 
wherever the context so requires, The word “including” as used in this Agreement shall not be 
used in an exclusive sense and instead shall have the meaning of “including without limitation.”

12.12 No Third-Party Rights; This Agreement is intended for the exclusive benefit of 
the Parties hereto and their respective successors and permitted assigns. Nothing contained in 
this Agreement shall be construed as granting any rights or benefits in or to any third party, and 
no person shall assert any rights as third party beneficiary hereunder.

12.13 Specific Performance. Nothing contained in this Agreement shall be construed 
as or shall have the; effect of abridging the right of either Party to obtain specific performance of 
ariy or all of the covenants or obligations of the other Party under this Agreement.

12.14 Entire Agreement. This Agreement, including the Exhibits and Schedules, sets 
forth the entire agreement between the Parties, and there are no other agreements between the 
Parties with respect to the terms of this Agreement, written or otherwise, except as set forth 
herein.

12.15 Force Majeure. The failure of a Party hereof to comply with the teitns and 
conditions hereof because of an act of God, labor strike, war, fire, earthquake, act of public 
enemies, action of federaf state or local governmental authorities, or for any other reason beyond 
the reasonable Control of suCh Party, shall riot be deemed a breach of this Agreement provided 
that the performing Party restrained from performing by such force majeure condition notifies 
the other Party of the existence and nature of such force rhajeure after the first occurrence of the 

same.

12.16 Counterparts. This Agreement:may be executed in two (2) or more counterparts, 
by original signature, facsimile or portable document format (PDF) transmission, each of which 
shall be deemed an original, but all of which together will constitute One and the same 
instrument.,

[SIGNATURES ON THE FOLLOWING PAGE]
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In witness whereof, the Parties hereto have caused this Agreement to be 
executed by duly authorized officers or representatives as of the date first above written.

OPERATOR:

By:.

CREAM, Inc.

By:.

Name:_

Title-

Name

Title:
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GUARANTEE AND ASSUMPTION OF OBLIGATIONS

To induce CRE>^, Inc. to enter into that certain Non-Traditional Venue Agreement with 
(“Operator”) dated(the “Ndn-Traditional Venue

A^ement”), the vmdersigned agree, jointly and severally hereby uneonditiorially guarantee the 
obligations of Operator under the Non-Traditional Venue Agreement and agree to be bound by 
all of the provisions of the Non-Traditional Venue Agreement including, without limitation,, the 
provisions of Sections 5.4 (Gonfidentiality)i, 12.4 (Governing Law) and 12.5 (Dispute 
Resolution).

IN WITNESS whereof, the undersigned have caused this Guarantee and 
Assumption of Obligations to be executed as of theday of, 2G_______________ .

Guarantors:
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EXHIBIT J RECEIPT

This disclosure document summarizes certain provisions of the franchise agreement and other 
information in plmn language.; Read’this disclosure document and all agreements carefullyi

If CREAM, Inc. offers you a franchise, CREAM, Inc. must provide this disclosme dpcument to you 14 
calendar days before you sign a binding agreement with, or m^e a payment tOj CREAM, Inc. or an 
affiliate in cohhectidh With the proposed franchise sale.

New York requires that we give you this disclosure document at the earlier of the first personal 
iheetihg; of 10 business, days before the execution of the franchise or other agreements or 
payment of any consideration that relates the franchise rdationship.

Michigan requires that we give you this disclosure document.at least 10 business days before the 
execution of any binding franchise or other agreement, or the payment of any consideration, 
whicheyer occurs first

If CREAM, Inc. does hot deliver this disclosure documeht oh time or if It contains a false or misleading 
statement, or a material omission, a'violation of federal law and state law may have occurred and should 
be reported to the Federal Trade Commission, Washington, DC 20580, ahd the appropriate state agency 
identified on Exhibit F.

The name, prihcipal business address and telephone nuniber of each franchise seller offering the 
franchise are: Wafa Shamieh, Gus Shamieh, TagrOed Shamieh, Jimmy Shamieh, Catherine Uhlinger, 
Shayla Moore 1799 El Camino Real, Millbrae, California 94030, (650) 754-6640.

Issuance Date: April 16, 2019.

See Exhibit F for our registered agents authorized to receive Service of process. Our authorized agent 
for service of process in California is Jimmy Shamieh, 1799 El Camino Real, Millbrae, CA 94030.

I have received a disclosure document dated April 16, 2Q19, that Included the following Exhibits:

Exhibit A: Financial Statements
Exhibit B: Franchise, Agr,eement
Exhibit C: Development Agreement
Exhibit D: Operations Manual Table of Contents
Exhibit E: List Of Current Franchisees and Former Franchisees
Exhibit'F: List of State Agencies and Agents for Service of Process
Exhibit G: State-Specific Addenda,
Exhibit.H: Statement of Franchisee
Exhibit I: Non-Traditional Venue Agreement
Exhibit J: Receipts

Date Prospective Franchisee Signature

Date Prospective Franchisee Signature

Printed Name

Printed Name;

© 2019 GREAM,.Inc. 
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EXHIBIT J RECEIPT

This disclosure document summarizes certain prOyisions of the franchise agreement and other 
information in piain language. Read this disclosureidocument and ^1 agreements carefully.

If CREAM, Inc. offers you a franchise, CREAM, Inc; must provide this-disclosure document to you 14 
calendar days before you sign a binding agreement with, or m^e a payment to, CREAM, Inc. or an 
affiliate in connection with the proposed franchise sale.

New York requires that we give you this disclosure: document: at the earlier of the first personal 
meeting dr 10 business days before the execution of the franchise dr other agreements or 
payment of any consideration that relates the franchise relationship.

Michigan requires that we give ydU this discldsure document at least 10 hiisihesS days before the 
execution of any binding franchise dr other agreement, or the payment Of any consideration, 
whichever occurs first.

If CREAM, Inc, does not deliver this disclosure document on time of if it contains a, false of misleading 
statement, dr a material orhissibn, a violation of federal law and state law may have occurred and should 
be reported to the Federal Trade Commission, Washington, DC 20580,.and the appropriate (state agency 
identified on Exhibit F.

The name, principal business address and telephone number of each franchise seller offering the 
franchise are-. Wafa Shamieh, Gus Shamieh, Teheed Sharaieh, Jimmy Shamieh, Catherine Uhlihger, 
Shayla Moore 1799 El Camihd Real, Millbrae, California 94030, (650); 754-6640.

Issumice Date; April 16, 2019.

See Exhibit F for our registered agents aufriori^d to receive service of process., Our authorized agent 
for service of process in Galifdrnia.is Jimmy Shamieh, 1799 El Camino Real, Millbrae, CA94030-

I have received a disclosure document dated April 16,2019, that included the follpiying,Exhibits:

Exhibit A: Finarieial Statements
Exhibits: Franchise Agreement
Exhibit C: Deyelppment Agreement
Exhibit D: Operations! Manual T able of Contents
Exhibit E: List of Current Franchisees and Fprrner Franchisees
Exhibit F; List of State Agencies and Agents for Service of Process
ExhibitiG: State-Specific Addenda
ExhibitH: Statement of Franchisee
Exhibit I: Non-TraditiPhal Venue Agreement
Exhibit J: Receipts

Date prospective Franchisee Signature

Date Prospective Franchisee Signature

Printed Name

Printed Name

Please sign this copy of the receipt, date your signature, and retufn it to us.

© 2019 CREAM, Inc. 
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