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The franchisee will operate a single CREAM custom frozen desseit, cookie, and ice cream
sandwich shop (a “CREAM Business”) in accordance with Franchisor’s then-current form of
franchise agreement (“Franchise Agreement”). The estimated initial investment required for the
establishment of a CREAM Business ranges from $251,700-to $380,600, which includes $30,000
that must be paid to franchisor or its affiliates prior to opening.

We offer qualified parties the right. to open and operate multiple CREAM Businesses in
accordance. with a development schedule the parties agree to under Franchisor’s form of'
development agreement (“Development Agreement™). The total investment necessary to begin
operation$ under a Devélopment Agreement will depend on the number of CREAM Businesses
we grant you the right to open. By way of example, the total investment necessaty to begin
operations under a Development Agreemerit for the right to open and operate three (3) CREAM
Businesses is $343,700 to $474,600, which includes $90,000 that must be paid to the franchisor-or
its. affiliates. This estimate includes the appropriate development fee you must: pay to franchisor
upon execution.of the. Development Agreement, as well as the total estimated initial investment;to
open and commence operations of your first CREAM Business,

‘We may also offer qualified parties the right to operate a CREAM Business at large. public
entertainment venues or other non-traditional venues, such as sports stadiums and airports. The
estimated initial investment will vary greatly depending upon thé Non-Traditional Venue and the:
location of the CREAM Business within the. Non-Traditional Venue, :although we believe the
initial investment will be below the range of initial investment for a traditional CREAM
Business. The initial payments to us er our affiliates prior to. opening ‘will range from $0 to
$30,000.

This disclosure document summarizes certain provisions of your franchise agreement,
devélopment agreement and other information in plain English. Read this disclosure: document
and all accompanying agreements. carefuily. You must receive this disclosure: document at least
14 calendar-days before you sign:a binding agreement with, ormake-any payment to, the franchisor
or an affiliate in connection with the proposed franchise sale. Note, however, that no
governmental agency has verified the information contained in this document..
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You. may wish to receive-your disclosure document in another-format that is more convenient for
you. To discuss the availability of disclosures in différent formats, contact our corporate office at
CREAM Inc.at 1799 El Camino Real, Millbrae, California 94030 and.(650) 754-6640.

The terms of your Franchise Agreement and Development Agreement will govern your franchise
relationship. Don’t rely on the disclosure document alone to understand your contracts. Read all
of your contracts carefully. Show your contracts and this disclosure document:to an advisor, like
a lawyer or an accountant.

Buying a franchise is a complex investment. The information in this disclosure:document can help

you make: up your mihd More information en franchising, such as “A. Consumer’s Guide to
Buying a Franchise,” which. can help you understand how to.use this disclosure document, is

available from the Federal Trade Commission. You can contact the FTC at 1-877-FT.C-HELP or

by writing to the FTC at 600 Pennsylvania Avenue, NW, Washington, D.C. 20580. You can also.

visit the FTC’s home page at www.ftc.gov for additional information. Call your state agency or
visit your public library for other:sources of information on franchising.

There may also be laws on franchising in your state. Ask your state agencies about them. The.

Issue Date of this Disclosure Document (“FDD”) is: April 18, 2018, as amended August 31,
2018.

© 2018 CREAM..
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STATE COVER PAGE

Your state may have a franchise law-that requires a franchisor to register or file with a
state franchise admiinistrator before offering or selling in your state. REGISTRATION OF A
FRANCHISE BY A STATE.DOES NOT MEAN THAT THE STATE RECOMMENDS THE
FRANCHISE OR HAS VERIFIED THE INFORMATION IN THIS DISCLOSURE
DOCUMENT.

Call the state. franchise administrator listed in Exhibit F to: ;this Disclosure Document
for information about the franchisor, about other ftanchisors, or about franchising in your
state.

MANY FRANCHISE' AGREEMENTS DO NOT ALLOW YOU TO RENEW
UNCONDITIONALLY AFTER THE INITIAL TERM EXPIRES. YOU MAY HAVE TO
SIGN ANEW AGREEMENT WITH DIFFERENT TERMS AND CONDITIONS IN ORDER
TO CONTINUE TO OPERATE YOUR BUSINESS. BEFORE YOU BUY, CONSIDER
WHAT RIGHTS YOU HAVE. TO RENEW YOUR FRANCHISE, IF ANY, AND WHAT
TERMS YOU MIGHT HAVE TO ACCEPT IN ORDER TO.RENEW.

Please consider the following RISK FACTORS before you buy this franchise:

1. AT OUR OPTION, THE FRANCHISE AGREEMENT AND
DEVELOPMENT AGREEMENT REQUIRE YOU TO RESOLVE DISPUTES WITH US BY
NON-BINDING MEDIATION ONLY IN SAN MATEO COUNTY, CALIFORNIA. ANY
DISPUTES WITH US NOT SUBJECT TO MEDIATION OR ARBITRATION MUST BE
RESOLVED BY LITIGATION IN SAN MATEO COUNTY, CALIFORNIA. OUT-OF-
STATE MEDIATION OR LITIGATION MAY FORCE YOU TO ACCEPT A LESS
FAVORABLE SETTLEMENT FOR DISPUTES. IT MAY ALSO. COST YOU MORE TO
MEDIATE OR LITIGATE WITH US IN CALIFORNIA THAN IN YOUR.OWN STATE.

% THE FRANCHISE AGREEMENT AND DEVELOPMENT AGREEMENT
STATE THAT THEY ARE GOVERNED BY CALIFORNIA LAW. THIS LAW MAY NOT
PROVIDE THE SAME PROTECTIONS AND BENEFITS .AS LOCAL LAW. YOU MAY
WANT TO COMPARE THESE LAWS.

3. IF THE FRANCHISEE IS A BUSINESS ENTITY, EACH
SHAREHOLDER/PARTNER/MEMBER/MANAGER OF FRANCHISEE AND THEIR
RESPECTIVE SPOUSES MUST EXECUTE A PERSONAL GUARANTY. THIS PLACES
THE PERSONAL ASSETS OF EACH INDIVIDUAL AND THEIR SPOUSE. ATRISK,

4. BECAUSE OF OUR RIGHT TO OPERATE BUSINESSES IN' NON-
TRADITIONAL SITES, YOU WILL NOT RECEIVE AN EXCLUSIVE TERRITORY OR
EXCLUSIVE DEVELOPMENT AREA.

5. THERE MAY BE OTHER RISKS CONCERNING THIS FRANCHISE.

©2018 CREAM.
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We may use the services of one or more FRANCHISE BROKERS or referral isources to assist
us in selling our franchise. A franchise broker or referral source is our agent and represents us,
not you. We pay this person a fee for selling our franchise or referring you to us. You should
be sure to do your own investigation of the franchise.,

© 2018 GREAM.
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STATE EFFECTIVE DATES
CREAM, Inc.
The foliowing states require that the: Franchise Disclosure. Document be registered or filed with the state,
or be exempt from registration: California, Hawaii, Illinois, Indiana, Maryland, Michigan, Minnesota,
New York, North Dakota, Rhode Island, South Dakota, Virginia, Washington and Wisconsin.

This Franchise: Disclosure Document is registered, on file or exempt from i;c’gistration in the following
states having franchise registration and disclosure laws, with the following effective dates:

California April 25, 2018, as-amended ____[pending] » 2018

In all other states withoiit franchise registration laws, the: effective date of this: Franchise Disclosure
Document is therissuance-date of April 19, 2018, as amended August 31, 2018.

© 2018 CREAM.
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ITEM i
THE FRANCHISOR, AND ANY PARENTS, PREDECESSOR & AFFILIATES

To simplify the language in this Disclosure Document, “We” or “Our” means CREAM, Inc., the
franchisor. “You” or “Your” means the person who buys the franchise. “CREAM” means the
service mark you use in operating the franchise..

Fraricliisor’s Business Activities

We are a California corporation formed on March 15, 2011 with a principal business address of
1799 El Camino Real, Millbrae, California 94030. We do business under:our corporate name and
variations of that name. We do not own or operate any Businésses, engage in any other business,
nor have we offered franchises in any other line of business.

Our agents for'service of process are listéd in Exhibit F.
Parents, Predecessors, and Affiliates

Since December 2010, our predecessor, Jimmy Shamieh (“Predecessor”) has owned and operated
a.CREAM custom frozen dessert, cookie, and ice cream sandwich shop:at 2399 Telegraph Avenue,
Berkeley, California similar to the CREAM Business we offer under this Disclosure Document.
On or around January 5, 2012, our Predecessor licensed us the right to use the System and Marks
and license that System and Marks'to.franchisees. ‘Our Predecessor’s addressis 15 Bertocchi Lane,
Millbrae, California 94030. Other than what is listed above, we have no parents, predecessors or
affiliates.

The Franchised Business

We offer franchises for the establishment, development, and operation of CREAM Businesses that
offer ‘customers ‘customized cookie and ice cream items, all prepared in accordance with our
exclusive récipeés and unique standards and specifications for food preparation. The proprietary
characteristics of CREAM Businesses and our franchise system include, without limitation, our
proprietary fecipes and menu of family favorites; uniform standard and specifications for food
‘prepara't‘ion and présentation; recognized designs, décor, and color schemes; distinctive
spe'ci‘ﬁcatio'ns‘ for furniture, fixtures, equipment; sales techniques; merchandising, marketing,
advertising, and. inventory management systems; and other general procedures for operating and
managing a CREAM Business:(“System™).

A CREAM Business will operate under the proprietary mark CREAM Cookies Rule Everything
Around Me® (word and design marks) and associated marks that we now and in the future may
designate. as part of the System (collectively, the. “Marks”). You will operate your CREAM
Business from an approved location (the “Premises™), which will be located in an exclusive
territory (the “Territory™). and pursuant to the terms and obligations of our current-form of
Franchise Agreement attached hereto as Exhibit B..

© 2018 CREAM.
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Development Agreement

In .addition to granting franchises for the operation of a single CREAM Business, we offer
qualified individuals the right to open at least three (3) CREAM Businesses in a designated area
(“Development Area”) through a Development Agreement attached -as Exhibit €. The fotal
investrent necessary to begin operation under a. Development Agreement will vary depending
upon the number of CREAM Businesses we agree you ‘will open in your Development Area. You
must pay us a Development Fee equal to $30,000 multiplied times the number of CREAM
Businesses we grant you the riglit to open within your Development Area (“Development Fee™).
As a. developer, you will be requ1red to open and operate a spec1ﬁed number of CREAM
Businesses within a series of time periods listed in a table in your Development Agreement (the
“Development Schedule™).

Area Répreséntative;Business

We eéntered into one very distinct and heavily negotiated form of agreement where an entity
‘would act as. our “Area Representative” by: providing some of our obligations listed in this Item
11 and soliciting prospective franchisees in their territory. The agreement was tailored to the
specific situation. The agreement was signed for the territory of Florida. We no longer offer area
representative businésses-and we have no plans to do so in the future.

Non-Traditional Venués

We may enter into agreements. (Non-Traditional Venue Agreements) for the operation of
‘CREAM Businesses at. large public entertainment venues or other non-traditional venues, like
stadiums and airports (“Non-Traditional Vénues”), to sell certain approved products for a fee
based on sales. CREAM Businesses located in Non-Traditional Venues will have a smaller
footprint and menu offerings than traditional CREAM Businesses. Our current-form of Non-
Traditional Venue Agreement is attached hereto as Exhibit I. We currently have 2 CREAM
Businesses in gperation in Non-Traditional Venues, one (carts) is: corpotately owned and located
at Giants Stadium, San Francisco, California. The other is operated by a third-party vendor and is
located in the Anchorage, Alaska airport. ‘

Market & Competitive Factors

The targeted market fora CREAM Business is comprised of consumers who desiie frozen dessert
products. You will be competing with other chains and independent busiriesses that sell frozen
desserts, including specialty shops and grocery chains. We offer several gluten-free products
targeted towards customers. who have certain dietary restrictions. Your competitive advantage in
thie miarketplace will be based .on your adherence to our standards and guidelines, as well:as your
entrepreneurial and managerial abilities and focus on customer service in the operation of the
CREAM Business.

The sticcess of your CREAM Business will depend on your individual business abilities. You will
establish your own business and be subject to the risks associated with any business, including
operating proficiency and general business understanding. The general market described above is

© 2018.CREAM.
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still developing. The market is year round but can be especially strong in hotter weather-and less
50 in.adverse weather conditions.

Industry-Specific Regulations

Your Business will be subject to laws and regulations in your state, county, or municipality
regarding the operation of a food service business, including laws and regulations relating to the
preparation and dispensation of food products, food labeling, weights and measurement,
occupational hazards and health laws, sanitation laws, and consumer protection laws..

“You will also be subject to laws. or regulations that are not specific to the. food service industry,
but applicable to businesses in general, including zoning laws,, labor laws and the: Fair Labor
Standards Act, workers’ compensation laws, business licensing laws, tax regulations, and the
Americans with Disabilities Act. You are advised to examine these laws and.regulations before
purchasing a franchise from us.

Please be advised that you must inyestigate and comply with all of these applicable laws and
regulations. You alone are responsible for complying with all applicable laws and regulations
despite any: advice or information that.we'may give you. Wie have not researched any of these laws
to determine their applicability to your CREAM Business..

ITEM 2
BUSINESS EXPERIENCE

Jimmy Shamieh; Founder and Chief Executive Officer

Since March. 2011, Mr. Shamieh has been .our Founder and Chief Executive Officer in Millbrae,
CA. Since December 2010, Jimmy has also been the Founder and Owner of the sole
proprietorship, CREAM Business in.Berkeley, CA.

‘Ghassan (Gus) Shamieh: President

Since November 2015, Mr. Shamieh served as our President in' Millbrae, CA. From te March
2015 to November:2015, Mr. Shamieh served as our Co-President in Millbrae, CA. From -March
2011 to March 2015, Mr. Shamich. served as. our President and Director of Training in Millbrae,
CA.

‘Wafa Shamieh: Director of Product Development and New Store Openings

Since March.2015, Ms. Shamieh has been our. Director of Product Development in Millbrae, CA.
From March 2011 to March 2015, Ms. Shamieh served as our Director of Field Support in
‘Millbrae, CA. Since December 2010, Ms. Shamieh has also been the General Manager of the
sole proprietorship, CREAM .in Berkeley, CA. From January 2006 to January 2009, Ms..
Shamieh was the Assistant.General Manager of California Grocery in San Francisco, CA.

Sherri Boismenu: Director of Procurement and Franchise Development

Since July 2014, Ms. Boismenu has been our Director of Procurement and. franchise
development in Millbrae, CA. Prior to that, Ms. Boismenu was the Regional Manager for The
Melt in San Erancisco, CA from Décember 2012 to April 2014. Prior to that, Ms.. Boismenu was:

© 2018.CREAM. 3
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the District Manager for Starbucks in San Francisco, California, from December 2006 to
Déecember 2012.

Shayla Moore: Marketing Manager

Since July 2016, Ms. Moore has been our Marketing Manager in Millbrae, CA. Ms. Moore
specializes in digital and traditional marketing strategies, product launch initiatives, and
operational business alignmert. Ms. Moore was Marketing Manager at Gordon Biersch Brewing
Company, a San Francisco Bay Area based craft beer Company with national distribution from,
April 2013 uitil November 2012.

John F. Mufarreh, AIA, NCARB

Since September 2015, Mr. Mufarreh has served as our in-house architect, construction :and
project manager. Prior-to that, Mr. Mufarreh served as the: (a) Architect and Design/Construction
Coordinator for Shoe Palace in Morgan Hill, California from June 2013 through August 2015;
(b). Retail Construction Coordinator and Manager for PGC Concessions in San Francisco,
California from August 2012 to September 2013; (c) a self-employed architect in Millbrae,
California from June 2010 to August 2012. '

ITEM 3
LITIGATION

No litigation is required to be-disclosed in this Item.

ITEM 4
BANKRUPTCY

No bankruptcy is required to be disclosed in this Item.

INITIAL FEES

Franchise Agreement

Franchise Fee

You must pay us a $30,000 franchise fee in ‘fuill ‘when you. sign your Franchise Agreement
(“Franchise Fee”). Except as provided in this Itemn, the Franchise Fee is urﬁformly“’_impos_gd and
deemed fully earned upon payment. Additionally, the Franchise Fee is non-refundable under any
circumstances.

Non-Traditional Venue: Agieeinent

Initial Fee

We may charge an initial féee under our Non-Traditional Venue: Agreement. The fee will range
from $0 to 30,000 depending upon the Non-Traditional Venue in which the CREAM Business is
located ‘and the term of the Agreement. If we charge an initial fee, the initial fee will be non-

refundable.

© 2018 CREAM.
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Development Agreement
Development Fee

You must pay us the developmerit fee set forth in the Data Sheet (the “Development Fee?’)
which will be in an amount equal to $30,000 times the number of CREAM Businesses you are.
obligated to open under the Development Agreement. If youare opening five (5) or less CREAM
Businesses, the full Development Fee will be due and payable upon the execution of the
Development Agreement. If you are opening six (6) or more CREAM Businesses, the
Development Fee will be paid as follows: (i) $150,000 for the first five (5) CREAM Businesses
plus $15,000 times the:number of CREAM Businesses that €xceed five (5) which must be paid in
a lump sum upon the execution of the Development Agreement; and (ii) the remaining $15,000
due: for each CREAM Business must be paid upon the execution of the franchise agreement for
such CREAM Business following the first five (5) CREAM Businesses opened under the
Development. Agreement. Eor example, the Development Fee would be cal¢ulated as follows:

Number of Businesses Development Fee
3 $90,000 '

4 $120,000

E , $150,000

16 $165,000

110 ] $225,000

The Devélopment Fee is deemed fully earned upon execution of your: Development
Agreement, and is not refundable under'any circumstances. Upon payment of your Development
Fee, you will not be required to pay any additienal Franchise Fee under our then-current form of
Franchise Agreement(s) that you must enter‘into for each Business you are required to open under
the Development Agreement. If you are opening six (6) or more CREAM Businesses and you fail
to comply with the Development Schedule and fail to remedy any ‘default within the cure: period
provided in Section 6.2 of the Development Agreement, the remainder of the Development Fee
'will become immediately due and payable.

ITEM 6
OTHER FEES

The greater of: | Dueno later | You must pay to-us a.monthly royalty equal to the:greater
(i) 6% of Gross | than the7™ | of $2,000 or six percent (6%) of'Gross Sales (as defined
Sales; or:(ii) day of each: in subparagraph (b) below), via electronic funds transfer
$2,000 per month for the | on or before the- 7" day of'each month based on the Gross:
month® previous. Sales of your Business forthe preceding calendar' month,
month’s Gross | beginning on the eighth month following execution of

| Sales the. Franchise Agreement or the date of opening the

| CREAM Business, whichever occurs first. “Gross

| ‘Sales” includes the aggregate amount of all charges for

| custom frozen dessert, cookie, and ice. cream sandwich

products, and any other products or services duthorized

© 2018 CREAM.
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'you dérived directly or indirectly fromthe.operation of the
? Business (incliding any sales derived from] catering [

orders), but excluding the amount of all sales, use,, gross
receiptscand other taxes specifically added to sales prices
and collected from customers.

CREAM Brand | 2%:.0f Gross Morithly, We have established a brand fund (the “CREAM Brand

Fund Sales: ' Fund”) to develop, produce; and distribute national,

Contribution regional and/orlocal advertising and to- createadvertlsmg
‘materials and public.relatioris materials-which promote; in
our sole judgment, the:services offered by thé Businesses.
and the System. We have the’ right to require you to
participate in -and contribute monthly to the CREAM

‘ Brand Fund ‘for your Business, in the amount of 2% of

! your Gross Sales (the “CREAM Brand Fund

‘ Contribution”) in the manner we préscribe. If we require:

‘ you to contribute.to a CREAM Brand Fund, Your must pay
the CREAM Brand Fund Contribution in the same
manner as the Royalty fees due: under the Franchise

| Agreement.
Local 1.5% of Gross | Monthly in | In addition to the CREAM Brand Fund Contrlbutlon we
Adveértising Sales of accordance | will require you to spend a minimum of one-and-a-half
‘ | Business with:an:annual | percent (1:5%) of Gross Sales monthly on local ;
‘plan and:our advertising in accordance*with an annual local marketing
standards and [ plan developed by us (the: “Local Advertising
| specifications | Requirement”). You may. spend any additional sums you |
wish on local advertisinig. You must -obtain our written |
approval before: the first publication. or use of any self-
generated advertising;materials. You must send iis proof
, of these.expenditures along with your Gross Sales Report.
Regional An-amount, | Monthly in | We have ‘the right, in our discretion, to- designate any.
Advertising determined by | the:manner geographicdl area for purposes of establishing;a regional
Cogperative | amajority of required by . advertising and promotional cooperative for the Business '
Cooperative the: (“Cooperative”), and. to determine whether you must
members Cooperative: participate in a Cooperative. You will not receive credit
for Cooperative contributions against the Local |
Advertising Requirement -and we reserve: the right to
incréase this-contfibution in:our discretion.
Late Payment, $100 plus Oriréceipt of | Ifany paymentis overdue, you must pay‘us, in additiofito
‘Charge interest at 10% | past due the .ovérdue amount; a late charge equal to ten ‘percent
or highest " invoice (10%)-of the overdie:amount.
lawful interest |
rate:for ‘
commercial
transactions; _ ,
| Late Payment '$100 plus If payment to us, is overdue, you must pay to us irtefest
‘ interest at 18% on the overdue. amount until paid at the rate of the.of the
or highest lesser of 18% per annum or the highest rate:permitted by’
lawfulinterest. | As-incurred law, plus a late charge of $100 pér occurrence: Interest:
rate for and late pharges:arecaTSO\due if there are insufficient funds
commercial in your bank account to cover any amounts due us. We
transactions. | may also ,susp_(end' services and.benefits.
© 2018 CREAM.
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Then-current Payable If you (oryour trainees) do not pass all segments of our
" Training or training fee, before:the training program, you-ask us to train a new manager, or
New - which;is training starts. | your new manager is notadequately trained; yow must pay |
Manager currently our then-current-training fee for this subsequent trairing
Training . $2,000 in addition to all travel, wage, and livirig expenses forthe |
! Fee ; attendees.
| Transfer Fee: ' $7,500 At least 30 You must meet various other conditions to obtain our
‘ days before approval to transfer the Business.
_ transfer
Consulting Fee: | Thenscurrent On receipt of | Only-payable if you request additional support.or on site,
hourly fee invoice.. assistance. Our current rate'is $50 per hour with a 4-hour
‘ minimum, plus trayel expenses.
“AuditExpenses | Cost.of audit: On receiptof | If we,audit you and the audit:shows a-two percerit.(2%) or
' and/or invoice more understatement:in-any fees due'us, you.must pay the
inspection ¢ost.of our audit in-addition to-the:overdue amount.
Renewal Fee $3,000 Upon signing | There are various other:conditions.you must meet in order-
the Renewal torrenew your Franchise Agreement.
Franchise
‘ Agreement.
Indemnification '| Amount of Only. payable if a third,party brings a.claim-against us and
'| .claim of When incurred | you are résponsible. i
| judgment -
Liquidated 1:8100 per B You must immediately discontinue the use of Marks,
Damages day for When incurred | including all interior-and exterior signs bearing the Marks.
| each day Failure to do'so will result in a-fee of $100 per day for
| you fail to every day-you fail to:comply.
| comply ' ’
Approved Cost of our As incurred An advance retainer will be:required. Payable only if you
‘Supplier, etc. evaluation and waiit isito add a:new supplier to our approved supplief list
| Evaluation & testing, which is or you want to offer unapproved services or products.
Testing Fee currently $50 ‘ ‘
per hour
| Insiirance Cost of Asrequired by | During the term of the Franchise Agreement, you must
insurance. If insurer or obtain;and maintain‘at your-expense the types and amounts.
.youfail fo. broker: of ‘insurance specified in our operations ‘manual, which
maintain: your may- change periodically. If you fail to comply ‘with' our
insurance as minimum insurance requirements, we have the right to
required, there obtain and maintain the reqUisite insurance coverage ‘at
isan 18% your sole expense. You must pay us the premium cost of
administrative the insurance plus:an‘administrative cost equal to eighteen |
cost charge if percent (18%) of the cost for obtaining insurance:on your
we exercise;our behalf. We'have the right to increase or otherwise'modify
right:td procure the minimum insurance requirements upon 30 days’ prior
your‘insurance. written notice to you,;and you must comply with.any such
modification within the time specified in the notice. You
must add us to -all insurance contracts as an additional |
insured under the insurance policies:at-yourexpense.
© 2018 CREAM.,



Taxes:on Amount of tax | When imposed. | If any taxing authority; wherever located; imposes.-any
 Payments to Us | orasséssment | bytaxing future tax, levy orassessment.on any payent you make to
) authority: us, in' addition to all payments due us,, you must’pay the
tax, levy or assessment. ' ’
Post- Costs.and When incurred | Upon termination of the Franchise. Agreement by eithérus
, Termination -expenses 'or you, regardless of the .cause, and upon expiration and
and Post- associated with . nonrenewal or transfer of the Eranchise: Agreement, you
1 Expiration. your ¢easing of ‘must pay all costs and expenses associated with your
' Expénisés | and de-  ceasing' opération of the Business and de-identifying
| identification ' yourself with the System.
with.the ;
business
' Financial '‘Cost of For seven (7) years, you must maintain and preserveat the
Records and | preparing Gross | As required by | Premises fiill, complete and ‘acciirate: books, records and
' Reports ‘Sales Reports bookkeeper -accounts of the Business; and supporting data, all in
and other and/or certified | accordance with generally accepted accounting prmc:ples
reports:required | public 'and utilizing, accounting records, point-of-sale registers,
by us. accountant ' software. and computer systems approyved .or specified by
' us in the operations marual of otherwise ‘in wrltmg,
-updated on ‘a regular basis also as ‘specified in the
. operations manual and giving us remofe-compufer access
‘ ' as;and when we deem necessary.
Toll Free '| Then-current As incurred ' We:have the right, but not the obligation, to establish and
Télephone. fee for ' maintain a foll free telephone number for the purpose of
'Nurmber establishment, ' accepting and confirming customer orders nationwide,
operation.and  Gustomer seryice,:and customer follow-up and satisfaction
mainfenance of ?surveys., If ‘we. establish a toll-free number; you must
| the'toll free comply’ with our procedures for implementing the.
telephone nationwide service as we specifyin the operations manual |
| mimber or otherwise- in writing; and you may be required to pay a |
fee related to the establishmerit, operation and maintenance: ‘
: of the toll-free telephone nimber. ?
Annual Travel AS inicurred We 'may sponsor atinual séminars for updates on new |
'"Conference | Expenses | management techniques, industry trénds and othér topics. |
‘ ‘ of ‘interest to all. franchisees. Although there will be no |
separate training charge for these seminars, in all cases it |
will be'your responsibility to pay-all travel, hvmg and other |
expenses incurred by you or your employee(s) while: 1
‘ } ‘ attending t these seminar.. w
Non- | '$50 per day Asincurred Ifyon fail to:obtain the point-of-sale. system we require'you, |
Compliance Eee ) ' to obtain and do not temedy such default within 30 days
 notification from us, we may charge you-a non-compliance- |
fee:equal to $50 per day for every. day that you fail to utilize |
' thé:correct point-of-sale system. |

Unless otherwise noted, all fees are uniformly imposed by and are payable to us per our pricing
schedules described. in the table and in our operations manual. Unless otherwise noted, all fees
are rion-refundable.

© 2018-CREAM.
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Under the Non-Traditional Agreement, the royalty fee for a CREAM Business. at a Non-
Traditional Venue will generally be 6% of Gross Sales, although the rate may vary depending:
upon the Non-Traditional Venue and the location of the CREAM Business ‘within the Non-
Traditional Venue.

ITEM 7
YOUR ESTIMATED INITIAL INVESTMENT

A. FRANCHISE AGREEMENT

t ]2 | “WhenDife
$30,000 $30,000 | Lump su Upori signing
the Franchise
Agreement
Leased Real Estate«(2) $2,500 $6,000 | Varies On signing Landlord
‘ lease
Equipment:(3) $30,000 | $32,400 | Varies Before:opening | 3 party suppliers
Computeér, POS Systern, $25,200 | $29,200 | Varies Before opening | 3 party suppliers
Security Cameras - System,
‘Office Equipment:(4)
Build‘Out, Fixtures,, '$96,000 | $204,000 | Varies Before.opening | Contractors,
Improvements:(5). ; Architects
Initial Inventory (6) $7,000 $9,000 | As arranged | Prior to 3" party suppliers
; opening
Grand Opening Marketing: $10,000 | $10,000 3 party suppliers
(@)
Permits, Licenses, Insurance, $30,000 | $35,000 | Varies As incurred CPA, insurance
Utility deposits,, Attorney, ‘ . company,
Accountants ‘ government
agencies; accountants
attorney, etc. ‘
Initial Training Program.(8) $4,000 [ $4,000 | Varies As incurred Travel agencies,
; hotels, réstaurants,
and various 37
parties
On:-Site Opening. Assistance $2,000 | '$6,000 | Varies As incurred 'Us and travel
9) ‘ agenciés, hotels,
festaurants, and
various 3" parties
| Additional Funds and $15,000 | $15,000 | As arranged. | Varied times 3 party vendors,
| Working Capital for First ‘ landlord, employees,.
| Three Months:(10) | 7 etc.
; TOTAL (10) $251,700 | $380,600
©2018 CREAM. o

EAST\150708509:3"



Notes to Estimated Initial Investment Table A

[11

12l

[3]

[4]

[5]

©.2018 CREAM.
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You must directly ‘pay (or previde independent financing for) vall' initial inyestment
expenditures listed in this Item 7 table'to begin operations of your CREAM Business. We:
do not offer.any financing (see Item 10). All payments are:non-refundable unless otherwise:
noted.

This estimate assumes you will be required to pay up front first and last month’s rental
prepayment, plus a security deposit equal to a month’s rent for space ranging
approxunately 1,000 to 1,500 square feet in a. retail zoned area for a typical “brick and

mortar” Business or approximately 800 to 1,200 square feet for a “kiosk™ location, at:acost

of between $2 and $8 per square foot. In today s economy rental ratés are very negotiable
and can start as low as $2 _per square foot. You may also be required to signa “triple- -net”
lease-paying your share of the landlord’s property taxes, insurance and miaintenance costs,
which are typically due:at the same time as monthly rent and are. impossible to éstimate.
This .estimate assumes you ‘will obtain a “vanilla shell” type of space to operate the
Business.

You must purchase. or lease furniture, fixtures:and other equipment and supplies.necessary.
f()r‘ the Busi‘ness inc‘luding chairs ta‘bles ovens and fr‘eezers Leasin‘g ﬁIrniﬁlre ﬁ’)"{tui'es
costs over a longer perled Qf t_1me_ The est;mate set forth in the table assumes that you
purchase your furniture, fixtures, and equipment from our designated or approved suppliers.

You must purchase required computer equ1pment that meets our current standards and
specifications from our désignated supplier. This estimate: also includes the cost of
purchasing:and implementing the POS ‘System we'currently designate for use in.connection
with your CREAM Business. ‘See Item. 11 for. more information about our current computer
equipment requirements..

The Business must conform to our standards and specifications for appearance, layout and
design. We may provide you with prototypical architectural drawings for build-out. of the
Business, but you are ultimately responsible for the preparation of architectural and
working drawings necessary to complete construction and/or build-out at the Premises. If
requested by you, we may. provide you with certain build-out and site selection assistance
it a reasonable fee determined by the parties. We must approve all plans before: you begin
construction/build-out. We must approve all subsequent, material changes to the plans and
drawings before these changes may be implemented. You must purchase architécture and

‘contracting services for the construction of the Business that meet ¢ur minimum

specifications. We have a recommended general contractor and architect for you to use in

the construction of your Business but you are not required to use these-vendors, tho,ugh‘we
- reserve the right to require you to use these vendors in the future. We have based this

estimate on information pro\{idedﬂ by our recommended general contractor and architect. If
you do not use.our general contractor-and architect, your cost.may be outside the:estimated
range. Our approval of the Premises will not constitute any representation or guarantee of
your success at'the Premises. For more‘information on oursite selectionprocedures, please

10



[6]

[7]

(8]

(%1

[10]

see Items 8 and 11 of this Disclosure Document.

The costs; incurred in connection with the design, remodeling, decorating and/or
construction of a Business will vary greatly depending on a number of factors, including
the size and location of the Business, as' well as the amount of construction or
remodeling needed and the prior use of the Premises. If you obtain financing from a
third party for some or all of the construction costs, you will also have to pay interest on
the amount borrowed. If leasehold improvement costs are estimated to exceed the

amounts set: forth in this Disclosure Document, you may wish to. investigate: and/or

obtain an alternate site for your Business. Various economic factors may affect
cornistruction costs, such as the availability of suitable locations and the pool of qualified
contractors.

This amount .also includes the expenses: of acquiring interior and exterior signage on the

Business. The cost of signage will depend on the size and location of the Business, your
landlord’s particular requirements, local and state ordinances and zoning requirements.
Unless we have designated an approved supplier to service your Territory, you may
purchase signage from any third party supplier so long as the signage conforms: to our

standards and specifications.

You must purchase an initial supply of inventory items mcludmg baking supplies, ice cream,

dough, janitorial supplies, serving dishes, utensils,. serving utensils, beverage:containers, and

other equipment from ourapproved or designated suppliers. You.must:also purchase an initial
inventory. of certain cups, bags and other supplies bearing the CREAM logo from our

designated supplier.

You must spend at least $10,000 to. promote the grand opening of your Business (“Grand

Opening Advertising Requirement™) before opening 'your Business using advertising
‘materials approved by us.

You are responsible for all expenses associated with our tuition-free initial training program,
including your and your employees’ transportation to and from the: training site, lodging,
meals, and employee wages during training. This estimate assumes:that two (2).people will
attend training for 8.days. If you:send additional employees.or you attend training for longer
than 8, your costs.may. be higher. /

‘During the opening week of the Business, we will send at least 2 of our representatives to

assist you for I to 4 days. You must pay us $250 per trainer per day for such assistance.
Additionally, 'you must pay for our representatives’ transportation to and from. your

Business, lodging, meals, and wages during training.

This estimates your operating expenses for 3 months. of opérations based on our affiliate’s,
experience in operating a custom frozen dessert, cookie, and ice cream sandwich shop that
is similar to the CREAM Business, but:adjusted for cuirent. economic: conditions, pricing
levels, rent, etc. This is only an estimate, and we cannot guarantee you will not have
additional expenses, such as personal and business expenses, that exceed our estimates.

©.2018 CREAM. i
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Revenues and costs can vary due to many factors. Some of these factors include your ability
to operate per our recommended business methods, management and marketing skills,

business acumen, aggregate demand, competition, prevailing wages, location, rental paid,

time of the year you open your CREAM Business and other variables. Your franchise will
need time to attain a reasonablé sales volume, and to be:conservative we:have not factored
any sales income into the working capital amount. Bécause of this, working, capital
requirements will vary. The. estimate shown in the table should be considered a minimum
figure. It does not include any estimate for interest or-other financing-costs. Some: costs
and expenses will vary due to.a disparity of prices, availability, and other factors. The cost:
of each item can and should be independently checked by you within your local area. It
also does not include an estimate for royalty payments because these are- impossible. to
estimate as of the date of this Disclosure Document. The estimate assumes you will hire:
and pay. at least 3 employees (not including yourself):and does not include your salary. You
should review all initial investment figures: carefully with a competent financial business
advisor before making any decision to purchase the franchise.

DEVELOPMENT AGREEMENT

\ Development Fee (2) | $90, 000 $90; 000 Lunip sum Upon signing
‘ ‘ the
Development
Agreement
Initial Investment for First $253,700. [ $384,600 | See Chart 7(A) above.
Business ‘
TOTAL.(3) ' $343,700 | $474,600

Notes to Estimated Initial Investment Table B.

[1]

[2]

©'2018 CREAM.

All fees and payments :are non-refundable; unléss otherwise stated or permitted by the
payee.

The Development Fee will vary based on the number of Businesses we grant you theright

to develop as described more fully in Item 5 of this Disclosure Document. The

Development Fee of $90,000'set forth in Chart 7(B) above assurnes you'will be purchasing
the right to develop atotal of 3 Businesses within your'Developmert Aréa. Payment of this
Development Fee reserves your right to exclusively develop the. Development Area over
the term of the Development Schedule. If you are opening 6 or more CREAM Businesses,

the Development. Fee will be paid as follows: (i) $150,000 for the first 5 CREAM
Businesses plus $15,000 times the number of CREAM Businesses that exceed 5 which
must be pald in a lump sum upon the execution of the Development Agreement; and (ii)
the remaining $15,000 due for each CREAM Business must be: paid upon the execution.of
the franchise agreement for such CREAM Business following the first 5 CREAM
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Businesses opened under the Development Agreement.

[3]  This figure represents the. total estimated initial investment required to open your initial
CREAM Business under the Franchise Agreement you must enter into with us
contemporaneously with the execution of your Development Agreement. This range
includes all the-estimated fees set forth in Chart 7(A), except for the Franchise Fee because
that.cost is included in.the Development Fee and you.will not be required to pay a Franchise
Fee under your initial Franchise Agreement or any other Franchise Agreement you must
enter into for each of the CREAM Businesses we grant you the right to open under your
Development Agreement.. ‘

[4]  This total estimate set forth in Chart 7(B) above encompasses the investment you might
incur in'connection with signing a Development Agreement to open 3 CREAM Businesses,
as well as the total investment to open and commence operations of your initial CREAM
Business within your Development Area. It does not include:any of the costs'you will incur
in opening any-additional CREAM Businesses that you will be.required to open.and operate
within the Development Area because these costs will not likely be incurred during the
first three (3) months of operating your initial Business. '

C. NON-TRADITIONAL VENUE AGREEMENT

The amount of initial investment required when you sign the Non-Traditional Venue Agreement
will vary greatly depending on the Non-Traditional Venue in which you locate: the CREAM
Business. Some facilities within Non-Traditional Venues may already be equipped to sell food
products, while others may require substantial remodeling. We may require you to remodel the
site in the Non-Traditional Venue in connection with entering into. the Non-Traditional Venue
Agreement. T'he,refore‘, we cannot provide a reasonable estimate of the initial investment required

under the Non-Traditional Venue Agreement, although we believe that the estimated investment -

‘will be below the range of initial investment for traditional CREAM Businesses.

ITEM 8
RESTRICTIONS ON SOURCES OF PRODUCTS & SERVICES

You must operate your Business in strict conformance with our methods, standards, and
specifications. which we prescribe in our confidential operatmg manual and various other
confidential manuals and writings prepared for use by you in -operating a Business (collectively
the “Operations Manual”), and which we may change at our sole discretion. Future supplemeits,
improvements or changes to eur business system may require you to.add or eliminate: previously
authorized products or services. The Operations Manual covers nearly all aspects of your
Business’ operations,, such as processes and procedures, recipes and customer service standards.

Operators under our Non-Traditional Venue Agreement will be subject to similar requirements

and restrictions, including these set forth below.

©.2018 CREAM. -
EASTA150708509.3



Approved Products and Services

To ensure uniformity of service, quality and appearance as well as enhance public recognition and
acceptance of our marks, you must purchase all supplies, products services and materialsrelating
to the establishment and operation of your CREAM Business per our specifications and
requirements, 4 list of which will be provided to you as part of the Operations Manual or otherwise
by us.

Except.as described below, you may purchase supplies, products, services and materials meeting
our specifications and requirements. from any approved supplier. A list of currently approved
suppliers is contained in our Operations Manual. This list may be updated in the future. To: (i)
better assure the quality of the .approved services and products; (ii) assure the: supply of the
approved services and products; and/or (iii) enable us, in our sole discretion to take advantage of
marketplace efficiencies, we have the right to require you to purchase only ingredients and
‘1nventory from us or other supplrers or dlstrlbutors approved or desrgnated by us. We. may also
Busmess As .of the date: of this Drsclosure Document, we have desrgnated a cc,rtam suppher for
certain cups, bags and other supplies bearing the CREAM logo which you must use:(collectively,
the “Trademarked Products”). We have authorized one manufacturer to make our proprietary
dough and another manufacturer to make our ice cream (“Proprietary Products™). You must buy
the Proprietary Products only from these authorized suppliers. You will order an initial supply of
the Proprietary Products fromthese suppliers as well as the Trademarked Products from us prior
to opening the Business. On a periodic basis, you will order new inventory of the Proprietary
Products. You must use' our approved vendor for accounting services. We reserve the right to
change any of our designated suppliers.at any time and we reserve the right to designate us.or an
affiliate as an approved supplier orthe only approved supplier for certain items you must purchase.

Other than us, none of our officers have any ownership interest in .any of our designated or
approved suppliers.

Although not required to do so, as the franchise network grows, we may attempt to use volume
purchasing arrangements with suppliers to enable you to purchase items at prices lower than you
could obtain md1v1dually We.reserve the right to require you to purchase from certain suppliers if
a volume purchasing arrangement is established. We reserve the right to derive revenue from your
purchases of the Propriétary Products and any other requrred purchases based on a percentage of
your purchases which will be paid to us by the supplier. For our last fiscal year ending
December 31, 2017; we derived $272,388 from required franchisee purchases, which is 9.7% of
our total revenue of $2,805,066 over the past fiscal year: We do. not provide material benefits or
inducements to you based on your use of a designated or approved source and we:do not currently
have any purchasing or distribution cooperatives. Currently, we receive up to-a 15% rebate, from
certain of our suppliers -of cookies, ice cream, and other products used in connection with the
Business.

We estimate that your required purchases and leases will ‘account. for ‘approximately 70% to 80%
ofall purchases and leases necessary to open your Business, and approximately 20% to 40% of
your annual costs to operate your Business.

© 2018 CREAM.
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Alternate Supplier Approval

Our criteria for approving suppliers are provided in the Operations Manual. All suppliers must be:
approved by us in writing before you use them.

If 'you want to use a supplier or provide services (or products) not previously approved by us or
purchase an unapproved product from an.approved supplier; you must first submit a written request
for approval, which will not be unreasonably withheld. To be approved, the supplier’s or
distributor’s product must conform in every respect to our standards and specifications, and the
supplier or distributor must, in our sole judgment, have a good business reputation and be able and
willing to provide sufficient quantities of the product .and adequate service to our franchisees.
Additionally, we will take into consideration whether allowing this.supplier to provide certain goods
and services would otherwise increase the costs of goods.-or services for other CREAM System
franichisees. As a condition of approval, we require: inspection of the supplier’s Businesses; or
tésting-of requested prodacts orservices. It is your responsibility to deliver to us (or ourdesignated
testing Business) samples of requested products -or services. To begin the evaluation-testing
process, 'you areé required to-pay us.a lump sum amount based on our-then-current hourly rate and
estimated time, which is currently $50 per hour. Other lump sum payments may be required to
continue-and comiplete this process. We will refund any credit balance due to you at the end of the
process. We will advise you of our-approval or disapproval within a reasonable time:after receiving
your request and conducting the evaluation and testing. A final determination is reached within.
approximately I'5 business days after completing this process. We do not make our criteria for
supplier or distributor approval available to our franchisees. We may provide our standards and
specifications, for goods and services directly to your proposed suppliers or to our approved and
designated suppliers provided they sign our prescribed form of non-disclosure agreement. We may
tevoke our approval of any supplier, product or service not meeting our standards and
spécifications. After notification of revocation, you must cease using the product or service within
10 days of such netification.

Advertisingﬁ
We must.approve all advertising before, first publication or use.
Insurance

You must procure and maintain insurance covering the operation and location of the Business as
we may designate from time to time. Our'present insurance requirements are‘as follows: (i):special
form property insurance coverage on.all assets, including inventory, fumiture, fixtures, equipment,
supplies and other property used in the operation of your Business; (ii) comprehensive general
liability insurance, containing minimum liability protection of $1,000,000 combined single limit
per occurrence, and $2,000,000 in the aggregate;. (iii) professmna] liability insurance, containing
minimum liability protection of$1,000,000 combined single limit per occurrence, and $3,000,000
in the aggregate; (iv) worker’s compensation insurance and employer’s liability insurance as
required by law; (v) auto insurance coverage covermg franchisee-owned vehicle: used in the
operation of the Business; (vi) business. mterruptlon insurance; (vu) employment practices liability
insurance; (viii) if any vehicle is operated in connection with the conduct of the Business,
automobile liability coverage, including coverage of owned, non-owned and hired vehicles, with
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minimum limits of liability in the greater of (a) the amounit required by all applicable state and
federal laws, or (b) a combined single limiit of $1,000,000 for bodily injury and preperty damage;
and (ix) any other insurance that we may specify in the Operations Manual from time to time.

You must provide us with proof of coverage ori demand. You will agree to carry this insurance as
may be required by the lease:of your location of by any lender or equipment lessoryou select. You
must add us to all insurance contracts as an additional insured under the. insurance policies, the

cost of which to.be pald by you. You must maintain these insurance levels throughout the term of

your Franchise Agreement. If you do not obtain the requiréd insurance policies, we reserve the
tight to obtain these. insurance polidies on your behalf anid charge you an administrative fee of
eighteen percent (18%) of the premium cost for obtaining such policies in addition to requiring
reimbursement for.any policy fees.

Developers must maintain insurance as required under their individual franchise agreements for
CREAM Businesses to be:open within the Development Area.

/C()mJLu;ter Hardware and Software

Presently, you must purchase required hardware and software in accordance with our standards
and specifications. Our present computer hardware and software requirements. are discussed
further in Item 11 of this Disclosure Document, and discussed in detail in the Operations Manual.
We reserve the right to change the computer hardware: and ‘software requirements .and vendors in
our sole discretion. If you fail to ‘obtain the point-of-sale system we require you to. obtain and do
not remedy such-default within 30 days notification from us, we:may charge you a non-compliance:
fee equal to-$50 per day for every day that you fail to utilize the correct point-of-sale system.

Leases.and Leasehold Improvements

You must purchase or lease a retail space for your Business which meets our standards and
specifications for a CREAM Business. This location should be between 1,000 and 1,500 square
feet in a retail Zoned area. We must approve your location and lease terms before you sign a
lease for a location. We may condition our approval of your lease upon, among other conditions,

you and 'your landlord’s signing of a collateral assignment of lease, whereby your landlord grants
us the right to assume your rights and obligations under the lease ‘in the event that you breach
your lease agreemient, your Franchise Agreement is terminated or expires. Neither our review of
‘the lease nor-our acceptance of the site you have selected constitutes a representation or'guarantee
that you will succeed at the Premises or an expression of our opinion regarding the terms of the
lease. We encourage you to séek independent counsel from a lawyer or business advisor to assist
you in selecting a location and negotiating a lease for the Business.

The Business must be.designed, constructed, equipped, decorated.and supplied in compliance with
our specifications which will be made available to. you, We may, as we deem appropriate,
perlodlcally prov1de you with, site selection criteria and. certain build-out benchmarks that we
recommend or require you complete. You must purchase architecture and contracting sérvices for
the construction of the Business‘which imeet our minimum specifications.as further provided in the
Operations Manual.

© 2018 CREAM.
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You must repair, refinish, repaint, replace, remodel and/or otherwise:redo the Business, equipmerit,
furnishings, fixtures, decor, and any other tangible part or property of the Business. at your own
expense at these times as we may reasonably direct to bring the Business into: conformance with
Businesses of other franchisees opening at this time.

ITEMY

FRANCHISEE’S OBLIGATIONS

This table: lists your principal obligations under the franchise and other agreements. It will
help you find more detailed information about your obligations in these agreements and in
other items of this Disclosure Document.

EAST\150708509:3

2 L dlthnalm\%enu
, ‘@5,!. atior e ‘cem ks Agreement - ent.
| a Slte selection and 6.01 and Exhibit 1 1 and Exhlblt A 7, 11
| acquisition/lease ‘ 31
b. Pre:opening purchase/leases | 6.01,6.02:and 6.06 |  Not Applicable. 3.2 7,8
| c.Site development and other | 6.01, 6.02:and 6.03 1.and Exhibit A 6,7, 11
pre- opening requirements 3.2
d. Initial and ongoing training | 6:03,7.01¢a)and:8 | Not Applicable. 3.3 6,7, 11,15
e. Opening 6.04 5 3.2 11
f. Fees 3 2 2.1-2.6 5,6,7,8,11
g. Compliance with standards | 6.01, 6.02, 6.05 and Not Applicable. 1,6,8,11,14, 15,
and policies/operating manuals 6.06 33 16,17
h, Trademarks and proprietary 4-and § Not Applicable. 1,8,13, 14,17
information ' ] 5.1-5.6 o
i. Restrictions on '6.05 and 6.06 Not Applicable: 6,8, 16
products/services offered 3.6
J. Warranty and customer 6.07 Not Applicable. 16
sérvice requirements 3.3
k. Territorial development.and 1.02 1and 5 1,5,11, 12,17
sales quotas ’ 1.2
1. Ongoing product/services 6.05.and 6.06 Not Applicable. 3.7 6,8, 11
m. Maintenance, appearance 2:2(5).and 6.17 “Not Applicable. ©1,6,7,8,11,17
and remodeling requirements , , 3.2 ‘
n. Insurance 9 Not Applicable, 6.2 7
0. Advertising 11 ‘Not Applicable. 4.3 7,11,17
p. Indemnification 6.19 Not Applicablé. 6.1 6
g. Owner’s 6.07(a) Not.Applicable. 6,11,15,17
participation/management , ' 3.3
r. Records.and reports: 3.04 and 10 Not. Applicable. 2.5 6,7,8,9, 17
s: Inspections and audits: 6.18 and 10 Not Applicable. 3.4 6,8,17
. t. Transfer 12 8 9.2 6,17
- u. Renewal 2:.02 Not Applicable. 7.2 17
_v. Post-termination obligations 14 Not Applicable. 8.4 17
w. Non-competition covenants 15 Not Applicable. 10.1 17
x. Dispute resolution 16 12-15 12.5 17
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ITEM 10
FINANCING

We do not offer direct or indirect financing. We will not guarantee your note, lease or other
obligation.

ITEM 11
FRANCHISOR’S ASSISTANCE, ADVERTISING, COMPUTER SYSTEMS AND

Except as listed below, we are not required to provide you with any assistance.

Pre-opening Assistance and Services.

Before you open your business, we:

L. Designated Territory. Will grant and define your designated
territory. (Section 1.02 of the Franchise Agreement).

2. Training Program. Will train you and up to one (1) other person at
our affiliate’s ‘CREAM location training facility in Berkeley,
California (or another location we ‘may designate) tuifion-free. The:
program will last up to 84 hours (with approximately 40 hours at
our corporate headquarters and up to an additional 40 hours of
training, depending on your aptitude and background. (Section
8.01 of the Franchise Agreement).

3. Confidential Operating Manual. Loan to you one complete copy of
our Operations Manual containing, among other things, operating,
techmques specifications, instructions and requirements about
authorized suppliers, products, standards -and operating
procedures. The Operations. Manual contains a list of approved
suppliers. As mentioned in Item 8, we are currently the only
approved supplier of cups, bags, etc, that bear the CREAM logo.
Other than this, we do not directly supply, nor do we deliver or
install .any other item. We are not an approved supplier of any
item. See Item 8 above. for further details. The Operations Manual
always remains our property and we- may change any Operations
Manual occasionally to reflect changes in our business system.
You must treat the Operations Manual and all information in them
as confidential. You must keep the Operations Manual current and
follow new or changed provisions. Thé master copy ef our
Operatlons Manual maintained at our principal officé is.controlling:
in the event of a dispute about the contents of the Operations
Manual. (Section 7.01(b) of the Franchise Agreement). The Table
of Contents. of our Operations Manual is included .as Exhibit D to

©2018 CREAM.
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this Disclosure Document. The Operations Manual has
approximately 216 pages.

4. Initial Forms. May, in our discretion, provide you with copies of
reporting and other operating forms as detailed in our Operations
Manual. (Section 7.01(c) of the Franchise Agreement).

5. Additional Assistance. May; in our discretion, provide you with
specifications. for products and designated suppliers from which
you agree to purchase inventory, goods; and supplies necessary for
the start-up and ongoing operation of the Business:. (Section
7.01(g) of the Franchise Agreement).

6. Grand Opening Advertising. We will approve. of the advertising
materials you use as part of your Grand Opening Advertising
Requirement. (Section 11.01 of the Franchise Agreement).

Pro
Ul = SETED !
in ~
Glassroomy
: ‘Erainin T
. Introduction 1 0 Berkeley,.CA or another location we designate
Our 4 Principlés 2 10 Berkeley, CA.or another locition we designate
Overview of Opérations, 0 2. Berkeley, CA-or another location we designate
Inventory-Control & 2 fo Berkeley, CA-or another location we désignate
Ordéring ‘
Training Emplgyees 0 2 Berkeley,,CA or another location we designate
Accounting 2 0 Berkeley,.CA or another lo¢cation we designate
Opening, &.Closing; 0 12 Berkeley, CA oranother location we designate
| Customer Relations i |0 Berkeley,-CA oranother location we désignate
' Identifying Products 0 2, Berkeley, CA ar another location we designate
| Scooping Process 0 12 Berkéleéy, CA oranother location we désignate
. Assembly Techniques 0 2 Berkeley, CA or-another'location we designate
| Customer Service 12 | Berkeley, CA. or anotherlocation we designate
Register Operations 0 14 Berkeley, CA or-another location we desigrate
ﬁtocking 0 14 ‘Berkeley, CA or another location we designate
Cookie Duty 0 |4 Berkeley, CA: or-another location we désignate
Clean Up 0 ) Berkeley; CA or:another location we designate
Questions & Answers 3 3 Berkeley, CA or:another Jocation we designate
Exam and Graduation 0 1 ‘ Berkeley, CA oranother location we designate
Additional In-Store 0 10-40 ‘ Berkeley, CA or another location we designate
Training: ‘
Total Training Timeé 13- 41-71
‘© 2018 CREAM. 19
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The following instructors handle the implementation of the initial training program:

| Name “Numbers of Year ofExperience in | Numbers of Years of Experience
Industry ] with CREAM
{ Wafa Shamich (12 _ 18

We will provide you and up to one (1) additional trainee.(“Trainee”) specified by you, with a single
tuition-free training program in connection with the management and operation of the Business.

Traininig programs are for new franchisees and are scheduled throughout the year: The initial
training program will be provided at a mutually agreeable time subject to the availability of our
instructors. Trammg takes place at-a CREAM location we designate. The allocation of hours. of
on-the-job training is enly an approximation and depends on your background and skills as well
as. proficiency in various subject areas. There is no formal classroom training as we believe the
real value of any training is 1mparted in.an on-the-job environment experience. You must paythe
costs: of you and your employees in attending the program, including travel costs, room and
board expenses, and émployees’ salaries. (Section 8.01 of the Franchise Agreement).

Training is mandatory for all franchisees and youand your Trainee must satisfactorily complete
all segments; of training to our satisfaction before starting business operations. Determination of
whether you and your Tramee satlsfactorlly complete tra1n1ng rests solely with us. (Sect1on 8 01
later than 30 days prior to the Busmess scheduled openmg Shoul_d you or your Ttamee fall to
complete the initial training program to our satisfaction, at our option, the respective person may
repeat the course, or in the case of an employee, you may send.a replacement (the “Replacement
Personnel”) to the next available. initial training program. Failure by you, your employee, or any
Replacement Personnel to complete the initial training program to our satisfaction is a material
breach of the Franchise Agreement and we may terminate the Franchise Agreement. (Section 8.01
of the Franchise Agreement). We may-allow"you to.send additional personnel'to our initial training
program provided you pay our then-current training fee of $250 per trainer per day.

Additional On-Site Assistance

In addition to ‘the initial training program described above, during the opening week of your
Business, we will send up to 2 of our representatives to assist you for 1 to 4 days to help assist in

‘the proper‘opening and operation of your CREAM Businéss. You must pay us $250 per trainer per

day for such assistance. Additionally, you must pay for our répresentatives’ transpertation to and
from your Business, lodging, meals, and wages during‘training. The amount of additional on-site

assistance we provide will depend on yourneeds and aptitude and the availability-of-our personnel,
as deem appropriate and necessary in-our sole discretion..

Instructional materials include a course curriculum and excerpts from our Operations Manual,
Updated training materials will be provided to you by us as they are developed. All training

‘materials prov1ded to you by us will remain our property, and you agree not to challenge our or

our affiliates’ title or rights in or to the training materials. These training materials are proprietary
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and confidential in nature and you may not make:any disclosure, duplication or-other unauthorized
use of any portion of the training materials. (Section 8.02 of the Franchise Agreement).

Your other employeés may be trained by you or another person that has completed our initial
training program or; at your request and subject to the availability of our personnel, we will train
your additional personnel at our headquartérs: at our then-current tuition rate which is currently
$2,000 per person. All training' must be completed by your personnel before undertaking
substantial responsibility in the operation of the Business. All training related expenses for your
additional t€aching personnel, including transportation to and. from the training site, lodging;
meals, and salaries during training, are your sole responsibility. Only our provided training
materials may be used by you in tfaining your personnel.

Site Selection for Opening

We:may provide information.about general site characteristics, proximityfactors, visibility factors
and square footage. You are responsible for selecting your own business. location which we must
approve-of. (Section 6.01(a) of the Franchise Agreement). We. may base our:approval of your site
on a number of factors, including-your and your landlord’s signing of the collateral assignment.of
lease. We do not select sites. The franchise is granted for a single, specific location. Unless we
agree otherwise, you must secure your Premises within 7 months of the date you sign the Franchise
Agreement. (Section 6.01(a) of the Franchise Agreement). Upon request by you, we may extend
this deadline/if we:deem advisable in our discretion based on several factors, including your efforts
in obtaining a site and other market conditions: If you cannot find an acceptable site anywhere
within your Territory within the time limit andd do not get an extension, the Franchise Agreement
will tefminate and you ‘would lose' any money paid to us. We are currently :an approved supplier
for build-out services. We may advise on and provide a basic. design layout for your CREAM
franchise but you are solely responsible for ensuring that all construction, remodeling and
decorating conform to our standards and specifications, subject to our build-out assistance.
(Section 7.02(e)-of the Franchise Agreement). You are solely responsible for-ensuring the Premises
conform to local ordinances and building codes and obtaining any required permits, subject to-our
build-out assistance. (Section 6.02 of the Franchise Agreement).

We estimate the typical length of time between the signing of the Franchise Agreement and the
openingof your franchise'will be between 9 months.and 1 year; but the actual time may be longer.

Factors affecting this time include finding an appropriate site, lease negotiations, time to comply
with various building permit requirements, time for build out, delivery and installation of
equipment; furniture and inventory as well as time to schedule, attend and successfully complete
our-training program. Unless we agree otherwise, you must commence business operations within
1 year of the-date you sign the Franchise Agreement. (Section 6.04 of the Franchise Agreement).,

Assistance, Support and Services During Operations

During the operation of your-franchise, we:

L. Start Up Assistance. May, as we:deem appropriate in our-sole discretion, assist you fora
period of between. 1 to 4 days at your franchise for $250 per trainer per day, depending
on your néeds and aptitude and as we deem necessary in our discretion and the
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availability of our personnel, to aid in learning operations of your CREAM Business
and to assist in establishing standard operating procedures. (Section 7.02(a) of the
Franchise Agreement).

Consultation. May, as we deem appropriate in our sole discretion, provide continuing
support by having representatives at our corporate office available to answer by email
or mobile communications questions arising in the day-to-day operatxon of your
business during. normal business. hours as we deéem necessary in our discretion.
(Section 7.02(b) of the Franchise Agréement).

Franchisee Convention. May; as we deem appropriate in out sole discretion, sponsor

annual seminars for updates on new management techniques; industry trends and other
topics of interest. Although there is no annual separate. charge for thésé seminars, it is

your responsibility to pay all travel, living and other expenses incurred by you in
attending these seminars (as well as your share of renting any cenferérice room,

equipment, efc.). Attendance at seminars is mandatory. We reserve the right to charge
you our then-current fee for attendance at these conventions. (Section 7.02(c). of the:

Franchise Agreement).

Updating. Will continue to develop and modify our System, and designate additional
products and services to be offered by you in operafing your CREAM Business,
including, proprletary private label products and services. You must sell :all Proprietary
Products, approved products and services we designate, for use in connection with the
System at your CREAM Business. We may distribute periodic supplements and

amendments to our Operations Manual as well as other information of general interest

to all members of the franchise network. (Section 6.05(b) of the Franchise
Agreement).

New Manager Training and Additional Training. Provide training (in accordance with
our then-current fee schedule in the Operations. Manual) if a new person becomes a
manager at ‘your franchise and you ask us to train them. Additionally, we may offer
additional training programs. and/or refresher courses to you, your -managér and/or your

employees. We may require your attendance at thesé programs. and/or courses. You

must cover the expenses of you, your manager and your émployees, including
transportation to and from the training site and lodging, meals, and salaries during this
training. The additional training programs and refresher courses will be at our then-

current tuition rate for this training. (Section 7.02(i) of the Franchise Agreement).

Advert1s1ng Will supervise the development of advertising, prometional, public

relations, internet presence, website-updates and other programs, including the CREAM

Brand Fund (after the CREAM Brand Fund is implemented) and the grand opening

advertising,program. (Sections 11.01, 11.03 and 11.04 of the Franchise Agreement).

Additional Consulting. May, as we deem approprlate in our sole discretion, provide
additional support or on-site censulting services in accordance with our then-current
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«c_onsuflting fee schedule if _requested by you and as we deem necessary in. our
discretion. (Section 7.02(f) of the Franchise Agreement).

8. Protection of Marks. Take those steps we deem reasonably appropriate in our discretion
to preserve and protect the ownership and valldlty of our marks, and to permit other
franchisees to use these marks only in accordance with our standards and
specifications. (Section 5.02.of the F ranchise Agreement).

9. Toll-Free Telephone Number. We have the right, but not the. obligation, to establish
and maintain a toll-free telephone number for the purpose of accepting and confirming
customer orders nationwide, customer service, and customer follow-up and satisfaction
surveys. If we establish a toll-free number you must comply ‘with. our procedures for
implementing ‘the nationwide service as we specify in the Operations Manual or
otherwise in writing, and you may be required to pay a fee related to the establishment,
operation and maintenance of the toll-free telephone numiber. (Section 7.02(j) of the
Franchise Agreement). '

Advertising Program for Franchise System

Grand Opening Advertising’

You miust spend at: least. $10,000. to promote the grand opening of your Business before opening
'your Business as your Grand Opening Advertising Requirement using advertising materials:
approved by us:

CREAM Brand. Fund Contribution

In July 2014, we established the CREAM Brand Fund for advertising purposes for all Cream
franchisees. You must contribute a monthly CREAM Brand Fund Contribution to the CREAM
Brand Fund for your Business, in the amount of two percent (2%) of your Gross Sales. (Section
11.05 of the Franchise Agreement).. We have the right to use contributions to the.CREAM Brand
Fund, in our discretion, to develop, produce, and distribute national, regional and/or local
advertising-and to-create advertising materials and public.relations materials which promote, in our
judgment, the services offered by the System. (Section 11.05(a) of the Franchise Agreement).
We may use contributions to the CREAM Brand Fund to satisfy any and all costs of maintaining,
administering, directing, preparing, and producing advertising for each type of Business, including
the cost of preparmg and. producing television, radio, digital, magazine and newspaper
advertising campaigns, the cost of direct mail and outdoor billboard advertising; the. cost of
public relations activities and advertising agencies; the cost of developmg and ‘maintaining an
Internet website; and personnel and other departmental costs for advertising that we internally
administer or prepare. Not all System franchisees will benefit directly or on a pro rata basis from
the CREAM Brand Fund’s expenditures. (Section 11.05(b) of the Franchise Agreement). While
we do not anticipate that any part of the CREAM Brand Fund will be used for advertising or
public relations, which is principally a solicitation for the sale of additional franchises, we
reserve the right to include a. notation in any advertisement indicating “Franchises Available.”
(Section 11.05(b) of the: Franchise Agreement). '
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The advertising will be prepared by us and by outside sources. If we do not spend the: CREAM
Brand Fund’s contributions by the end of any given fiscal year, the: funds will be carried forward
into the next fiscal year. Thete is no requirement that the CREAM Brand Fund be audited. We
will prepare on an annual basis, and will liavé available to you within 90 days of the end of the
fiscal year, a statement of contributions and expenditures for the CREAM Brand Fund, which will
be provided to you upon your written request. (Section 11.05(f) of the Franchise Agreement). In
2017 fiscal year, we spent CREAM Brand Fund as follows: 10% on social media, 7% on POP,
3% on photography, 42% on advertising, 3% on secret shopper, 3% on email marketing, 21% on
PR, 5% on graphics and website, and 6% on branding, activities for brand growth and market
expansion.

We will contribute to the CREAM Brand Fund for company-owned/affiliate-owned CREAM
Businesses that are subsequently opened at the rate provified in our Franchise Disclosure
Document in the year that the company-owned Businiess is established. (Section 11.05(e) of the:
Franchise Agreement). We have the right to require that an advertising cooperative and/or
franchisee advisory council be formed, changed, dissolved or merged. (Section 11.05. of the
Franchise Agreement). While we are not obligated to do so, we reserve the right to conduct
advertising in your Territory.

Local Advertising Requirement

You must expend one-and-a-half percent (1.5%) of your Gross Sales on local advertising as we
prescribe in the Operations Manual or otherwise in writing, which may include, without limitation,
requirements. for placing a certain number and/or type(s) of media advertisements as your Local
Advertising Requirement. You acknowledge and agree that your local advertising obligation must
be expended regardless of the amount(s) spent by other System franchisees on local advertising.
(Section 11.07 of the Franchise Agreement). You are permitted to use your own advertising
materials, so long as you have submitted them to-us for approval at least 15 days. before: your use.
We must approve the advertising materials in writing. If we do not approve or disapprove your
materials within 10 days. of receipt by us, these materials will be deemed to. be rejected: (Section
11.01 of the Franchise Agreement).

Regional Advertising Cooperative

There are currently no regional Cooperatives in existence for the franchise System. However, we
have the right, in our-discréetion, to de51gnate any geographlcal area for purposes of establishing a
regional advertising and promotlonal Cooperative, and to determine whether a Cooperative is
applicable to the Business. If a Cooperative has been established applicable to the Business at the
time you begin operating under the Franchise Agreement, you must immediately become a
member-of this Cooperative. If a Cooperative-applicable:to the Business is established at any later
time-during the term of the Franchise Agrecment you mustbecome:a member of this Cooperative
no later than 30 days after the date on which the Cooperative begins operation. If the Business is
within the. territory of more than one Cooperative, you must be a member of only one of these
‘Cooperatives. (Section 11.06 of the Franchise Agreement).

Each. Cooperative will be organized and governed in a form and manner, and will commence
operation on a date, approved in advance by us. (Section 11.06(a) of the Franchise. Agreement).

©2018 CREAM.
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Each Cooperative is not: necessarily govemed"by written documents and any goveming documents
orgamzed for the excluswe purpose of admmlstermg reglonal advertlsmg programs and
standardlzmg advertising materials for use by the members in local advertising. (Section 11. 06(b)
of the Franchise Agreement). No promotlonal or advertlsmg plans or materials may be used by a
Cooperative or furnished to its members without our prior approval. All plans and materials must
be submitted to us in-accordance with the: procedure set forth in Section. 11.01 of the Franchise
Agreement. (Section 11.06(c) of the Franchise Agreement). All activities and contributions to'the
Cooperative shall be determined by a majority vote of the-member franchisees in the Cooperative,

subject ta our-approval, which we will not unreasonably w1thhold Such contributions may exceed
the Local Advertising' Requirement and you' will receive credit for Cooperatlve contributions
against the Local Advertising Requirement. (Section 11.01(d) of the Franchise Agreement).

Each member franchisee must submit to the Cooperative, no later than'the 15™ each' month, for the
preceding:month, its respective contribution as provided in the Franchise Agreement together with
other statements or reports. as wWe may require or-as may be required by the Cooperative with our
approval. (Section 11.01(e) of the Franchise Agreement). No other annual or periodic: financial,
statements need to be provided by the Cooperative other than those submitted by its member
franchisees.

We may grant to any franchisee, in our discretion, an éxemption for any length of tlme from the
requirement of membership in a Cooperative, upon written request of the franchisee stating reasons
supporting this exemption. Our decision concerning this request for exemption will be final.
(Section 11.01(f) ofthé Franchise Agreement).

Computer System & POS System

Before opening you must purchase a Point Of Sale (POS) cash register in accordance with our
standards and specrﬁcatlons We currently require your POS system to be manufactured by Revel,
Model Number 18.5 touch-screen and have a software interface with your Windows-based
computer system, Your POS cash register will use software owned by POS CRE RETAIL, Model:
Restaurant Pro (“POS System”). Before opening, you must purchase (if you do not alfeady own)
a Windows-based computer system that. is relatively current and have access to a high bandwidth
connection.and secure access.. Your.computer system should have installed the-current versions of
Internet Explorer, Firefox or Safari. It should also have the following third-party software that may
come bundled with your computer: (i) Microsoft Office suite (including MS Word, Excel,
Outlook) for word processing, spreadsheets and email communications; and «(ii) QuickBooks
professional. or- QuickBooks on line for accounting or any other accounting program wedesignate
(collectively, the above requirements are referred to as the “Computer System”). You are
responsible for all fees associated with obtainingthe computer system and required:software.

We estimate that thé cost of obtaining the required computer system will be roughly $6,000 and
we estimate that the annual costs of any optional, or required maintenance, updating, or support
contracts will be:approximately'$500to $1,000 per year. We-reserve the right to change the amount
of our technology fée as changes are made to the System’s hardware and software requirements..
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You must maintain an email acCount and you must give us. electronic access to information on
your computer. No contractual limitation exists on ourright to access the information. You must
also have a facsimile machine with its own dedicated fax line for use in your Business, as well as
telephones and a cell phone. Wé may require you to change, upgrade or update your computer

hardware, software and other office equipment. Franchisee, at its own cost, will be required ‘to

effect. any such change, upgrade, or update upon our written notice. No contractual limitation
exists on the frequency or cost of this obligation. We will have:independent access to any data

which you collect electronically. Additionally, you must provide us with all passwords -and

passcodes necessary to access the POS System and Computer System upon request by us. We

will have the rlght to (a) independently access, thé Computer System and POS System as we
deem necessary in our discretion, and (b) use the information derived from the Computer System

and POS System as we se fit. (Section 10.01 of the Franchise Agreement).
Internet

You must have and maintain adequate hardware:-and software in order to access the: Internet at the
bit speed we requi’re fro’rn time to time We may, but are not obli’ga‘ted to, establish an Internet
CREAM Busmesses. In the ‘event w.e exerclse ourri ght,to create such a webs:te,.we haverdlscretlon
and control over the website (including timing, design, contents and continuatiori). We may, but
are not obligated to, create interior pages on its website(s) that contairi information about your
Business and other CREAM locations. If we do.create these pages; we may require: you to prepare
all or a portion of the page for your Business, at your expense; using a template that we provide.
All such information will be ‘subject to our approval prior to posting. (Sections 11.03¢a) and
11.03(b) of the Franchise Agreement).

Except as approved. in advance in writing by us, you must not estdblish or maintain a separate
website, splash page, profile: or other presence on the Internet, or otherwise advertise on the
Internet or any other public computer network iin connection ‘with the Business, including any
profile on Facebook, Twitter, Pinterest, LinkedIn, Instagram, YouTube or any other social media
and/or networking site. If such approval is granted by us, you must: (i) establish and operate. such
Internet site' in accordance with System 'standards and any other ‘policies we designate in the
Operations Manual or-otherwise in writing from time to.time; and (ii) utilize any templates that we
provides to you to create and/or modify such 51te(s) (Section 11.03(c) of the Franchise
Agreement).

We have the right to modify our-policies regarding both. our and your-use of Intémet websites as

'we deerh riecessary or appropriate for the best interests. of the System. (Section 11.03(d) of the
Franchise Agreement). You acknowledge that we and/or our affiliates are the lawful, rightful and

sole owner of the Internet domain name www.creamnation.com, as well as any other Intémet
domain names registered by us, and you unconditionally disclaim any ownership interest in such
domain names and any colotably similar Internet domain names. You agree not to register any
Internet domain name in any class or category that contains words. used in or similar'to any brand
name owned by us or our affiliates or any abbreviation, acronym, phonetic variation or visual
variation of those words (Section 11.03(e) of thé Franchise Agreement),
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Area Computer Network, Intranet or Extranet Participation

You must participate in any System-wide area computer network, intranet system or extranet
system that we implement and may be required by us to use-this area computer network, intranet
system or extranet .system to,:among other things: (i) submit your reports due under the Franchise
Agreement to us on-line; (ii) view and print portions of the Operations Manual; (iii) download
approved. local advertising materials; (iv) communicate with us.and other System franchisees; and
(v) participate in.online training. You must.use the facilities of any area computer network, intranet
system Or extranet system in strict compliance with the standards, pretocels, and restrictions that
we include in the Operations Manual, including those related to the encryption of confidential
information and prohibitions against the transmission of libelous, derogatory or defamatory
statements. (Section 6.09 of the Franchise Agreement).

Obligations and Assistance Under the Development Agreement

Our obligations regarding; site selection assistance, training, computer hardware and software
selections, and advertising for additional Businesses developed under a Development. Agreement
will be governed by the form of sirigle-unit franchise agréement you sign for each additional
Business. »

Area Representatives

We: have entered into one currently effective :agreemént with an entity that will :act as an “Area
Representative” and solicit and provide ceitain ongoing services to franchisees located in the
territory of Florida. If you purchase a Business in Florida, our: Area Representative may provide
some of our obligations listed in this Item 11. Our current Area Representative is. listed in
Exhibit E of this. Disclosure. Décument.

Non Traditional Venue Agreement

Before  you open the Business at the Non-Traditional Venue, we will:

1. Approve the site for your Business within the Non-Traditional Venue (Section 3.1
of the Non-Traditional Venue Agreement).

2. Provide training to 2 of your personnel (Section 3.3 of the Non-Traditional Venue
Agreément). This training will be similar to the training program described above. in this Item
Ll

3. Provide you with a copy of our confidential Operations Manual (Section 3";3- of
the Non-Traditional Venue Agreement).

During the operation of your Business at the Non-Traditional Venue, we will:

: 1. Provide you with a reasonable amount of promotional assistance and support
(Section 4.1(a) of the Non-Traditional Venue Agreement).
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2. Provide you. with reasonable ongoing advice and support (Section 4.1(b) of the
Non-Traditional Venue Agreement).

3. Provide you with operating procedures, including product and service standards
(Section 4.2 of the Non-Traditional Venue Agreement).

4, Offer you, at our prices, advertising and marketing materials (Section 4.3 of the
Non-Traditional Venue: Agreement).

ITEM 12
TERRITORY

Premises

Youwill operate the Busingss from a specific location which we approve (“Premises”) whichwill
be identified on the Data Sheet of the Franchise Agreement. You may not conduct any other
business from the Premises. If you have secured a site for the Business at the time you sign the
Franchise Agreement, you will establish the Business at the approved site. If you have not yet
secured a site for the Business at the time: you:sign the Franchise Agreement, you will enter into
our Site Seléction Addendum,attached as Exhibit 1 to'the Franchise Agreement, which will govern
the site Selection process. You may relocate ‘the Business only with our prior written consent,
which we will not unreasonably withhold provided that the'proposed new location meets our then-
current criteria fora CREAM Business and is located within your Territory.

Territory

You are given a territory, usually defined by street boundaries, highways, counties, political
subdivisions, or other means ona map (“Territory™). The Territory is specified in the Data Sheet
of the Franchise Agreement. The size of the: Territory will be: approximately a one (1) to three (3)
mile radius from the Premises, around the Premises, unless your CREAM Business is located ina
major metropolitan downtown area or similarly-situated/populated central business district (a
“Central Business District”). If your CREAM Business is located in such a major metropolitan
area or Central Business District, your Territory will be limited to a one-half ((1/2) mile radius
around the Premises or othet area surrounding the Premises that has a population of
approximately 25,000 persons, as we determine appropriate. The size of your Territory may vary
from other System franchisees based on the location.and.demographics surrounding your Premises.
There are no options, rights of first refusal or similar rights'to acquire additional franchises within
your Territory or contiguous areas. '

All catering orders will be taken through our centralized. ordering system and then will be
distributed. to the applicable franchisee to service the catering order in accordance with
procedures established by us from time to time in the Manual. If you provide catering services
within your Territory that do not come from our centralized ordering system or provide such
catering services without our approval, we may revoke your ability to provide catering services
within your Territory and will instead direct all catering requests within your Territory to another
CREAM Restaurant.
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So long as you are in full compliance with the Franchise Agreement, except as described below,
we will not own and operate: or-license. others to operate a Business under the Marks and System
in its Teérritory. Becduse of our right to operate CREAM Businesses in non-traditional sites in
your Territory, you will not receive an exclusive Territory. You may face competition from other
franchisees, from ‘outlets that we own, or from other channels of distribution or competitive
brands that we control.

Development Agreement

If you enter into a Development: Agreement, you will obtain the right to own and operate a
specified number of Businesses:in the Development Area which you must open in.accordance with
the Development Schedule. Each Development Agréement will grant the right and obligation
and to open at least 3 CREAM Businesses. The size of the Development Area will vary
depending upon the numbet of Businesses we: grant you the right and obligation to opén and
operate under your Development Agreemént, as well as thie population and demographics,
including whether the Development Area is primarily urban or suburban. Provided you comply
with the terms of the Déevelopment Agréément, and any Franchise Agreements signed for
CREAM Businesses within the Developmerit Area, we will not locate another CREAM Businéss
operating under the Marks, whether franchised or company owned, in your Development Area
during the term of the Development Agreement.

You must comply with your development obligations in-order to maintain the territorial rights. to
your Development. Area. In the event that you fail to meet your development obligations and the
Development Agreement is terminated, you will retain your rights to any individual CREAM
Businésses you timely opened during the term of the Development Agreement. This includes the
territorial rights set forth-in the Franchise-Agreement forthose timely-opened CREAM Businesses,
provided that the Development.Agreement:was not terminated as a result of your failure:to comply
with the terms of your existing Franchise Agreement(s). Your rights to any CREAM Businesses
for-which there is no Franchise Agreement and your territorial rights in the Development Area will
terminate. immediately upon termination of the Development Agreement. Thereafter, we will have
therright to develop the Development Area.on.our own or'through third parties. Because of our right
to operate CREAM Businesses in non-traditional sites in your Development Area, you will not
receive an exclusive Development Area. You may face competition from other franchisees, from
outlets that we own,, or from other channels of distribution or co,mpetltwe brands that we control.

Reservation of Rights under the Franchise Agreement and Development Agreement

The rights granted under both the Franchise Agreement do not include: (i) any right to offer any
product or service via e-commierce; (ii) any-right to establish an independent website orto establish a
URL incorporating'the Marks or any variation of the Matks; (iii) any right to sell merchandise via
wholesale; or (iv) any right to otherwise distribute, market, or implement our products and services
in anychannel of distribution not specifically identified in the Franchise Agreement.

Under the Franchise Agreement, we and our-affiliates have the right, in our sole discretion, to: (i)
own and operate Businesses at any location(s) outside your Territory under the same or different
marks, or to license others the right to.own and operate Businesses at any location(s) outside your
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Territory under the same or différent marks; (ii) use the Marks and System in connection with
services and products, promotional and marketing effotts' or related ifemsi,r or in alternative
channels of distribution, without regard to location; (iii) own and operate businesses, or market

similar products and services, at any location(s) inside your Territory under different marks, or to

license others. the right to own and operate Businesses or businesses, or market similar products
and services.at any location(s) inside'your Territory under different marks; (iv) exclusively operate
and license others the right to own and opérate Businesses under the Marks and System in non-
traditional sites including, but not limited. to, sports and entertainment stadiums, arenas,
entertainment complexes, malls and other ShOpping outléts, and airports, without regard to
location; and (v) use and license others to engage in any other activities not expressly prohibited
in the Franchise Agreement.

We retain the right, in our sole discretion, to distribute in your Territory, as appllcab]e our OF our
affiliates’ products and services, whether now existing or developed in the future, in whatever
manner and through the channels of distribution we, in otr sole discretion, will determine.
Alternate. channels of distribution include; but are not limited to, sales of any products offered in
the Franchise Agreement under the Marks at or throuigh the: internet, retail stores orsupermarkets.
The: Franchise' Agreement grants you no rights to: (i) distribute the services as described ‘in this
paragraph; or (ii). share inany of the proceeds from eur activities through our reserved rights or
alternate channels of distribution, even when those actions take placé inside your Territory.

Under the Development Agreement, the parties agree and acknowledge that we and our affiliates
reserve all other rights not expressly granted'to you as disclésed in this Item.

Non-Traditional Venue Agreement

During the term of the Non-Traditional Venue Agreement or any renewal or extension of the

term, we will not bid for, operate or grant others the right'to operate another CREAM Business at
the Non-Traditional Venue.

ITEM 13

During the term of the Franchise Agreement, we grant ‘you a license to use the mark as

reproduced on the cover page of this Disclosure Document and any other trademarks authorized
for a CREAM Business (all collectively referred ‘to in this Item as “Marks”). Your continuing

ability to use the Marks depends on followmg all -applicable standards, specifications and
operating procedures as set forth in our Franchise Agreement and our confidential Operations
Manual. We are owner of the following marks, which are registered on the Principal Register of

the United States Patent and Trademark Office (‘USPTO”):
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CREAM (COOKIES
RULE EVERYTHING | February7,2012 | 4095831 Principal
__ARQUND ME)
March 20, 2012 4114165 Principal
It ‘
October 15,2013 | 4418046 Principal
10
|
November 17,2015 | 4855023 Principal

We have,.and will continueto, file all.affidavits and other documents with the USPTO to maintain
the federal registration described above. There are ‘currently no effective determinations of the:
USPTO, the Trademark Trial and Appeal Board, the trademark administrator of any state or any
court; no pending interference, opposition or cancellation proceedings; nor any pending material
litigation involving the Marks.

You must promptly notify us of‘any suspected unauthorized use of the Marks, any challenge to the
validity.of the Marks, or any challenge to our ownership. of, our right to use-and to license others
to ‘use, or your right to use, the Marks. Wé have the sole right to direct and centrol any
administrative: proceeding or litigation involving the Marks, including the right to settle the
proceedings or litigation. We have the exclusive right, but net the obligation; to affirmatively
prosecute actions against third parties for infringement or threatened infringement.of the Marks.

We have the right, though not the obligation, to defend you agairist any:third-party claim, suit, or
demand arising solely out of your use of the Marks in.a manner expressly authorized by us. Ifwe,
in our sole discretion, determine that you have used the Marks in accordance with the Franchise
Agreement and the Operations Manual, we will pay the cost of defending the action, including the
cost of any judgment or settlemerit. If we, in our sole discretion, determine that you have notused
the: Marks ‘in accordance with the Franchise Agreement and the Operations Manual, you will be
required to pay for the defense or to reimburse us for costs we incurred in providing the defense,
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including the cost of any judgment-or séttlement. In the.event of‘any litigation relating to youruse

of the Marks, you are.required to sign all documents and assist us, as we:deem necessary, to carry

out the defense or prosecution including, without limitation, becoming a nominal party to any legal
action. Except to the extent that such litigation is the résult of your‘lise‘ of the Marks in a manner
not in accordance with the terms.of the Fraiichise Agreement, we will reimburse you for. your out-
ofpocket costs in performing such acts. ‘

We are not aware of any superior prior rights or infringing uses that could materially affect your

use of the Marks in any state. Therefore; before enteting into the Franchise Agreement; you should

make every effort to ascertain that there aré no existing uses of the Marks or:confusingly similar

marks being used in the market area where you wish to do business. You should iimmcdiately

notify us of any confusingly similar marks: you discover.

You cannot register any of the Marks now orheréafter owned by us.or any abbreviation, acronym,
or variation of the Marks, or any other name-that could be déemed confusingly'similar, as Internet
domain names. We retain the sole right to advertise the System: on the Internet and to create,

operate, maintain and. modify, or:discontinue using of a website using the:Marks.

You may use only the Marks which we designate; and may use them only in the manner we
authorize and permit. Any goodwill associated with Marks, including any goodwill which might
be-deemed te. have arisen through your activities, inures directly and exclusively to our benefit.
You may use the Marks only for the operation of the: Business and only at the Business or in
advertising for the Business. You must use all Marks without prefix or suffix and in conjunction
with the symbols “SM,” “TM,” “S” or “R,” as applicable. You may not use the Marks in
connection with the offer or'sale of any services or products which we have not authorized for use
in connection with the:System. You may not:use the Marks as part of your.corporate or other legal
name. We must approve your corporate name and all fictitious names under which you propose
to do business in writing before use. You must use your corporate or limited liability company
name either alone or followed by the initials “D/B/A” and the business name “CREAM.” You
must promptly register at the office of the county in which your Business is: located, or such other
public office as provided for by the laws of the state in which your Business is located, as doing
business under your assumed business name.

You acknowledge that we and/or our affiliates are the lawful, rightful and sole owner of the
Internet domain name wwiw.creamnation.com, as well as any other Internet domain names
registered by us, and you unconditionally disclaim any ownership interest in such domain names
and any colorably similar Internet domain names. You agree not to register any Internet domain
name in any: class orcategory that contains words used in or similar to any brand name owned by
us or our affiliates or any abbreviation, acroriym, phonetic variation or visual variation of those
words.

All of your advertising. must prominently dlsplay the Marks and must comply with our standards
for using the Marks., All such advertising is subject to our prior written approval, which ‘we will
not unreasonably withhold. We reserve the right to approve all signs, stationery, business cards,
forms, and other ‘materials and supplies bearing the Marks. You may use the Marks including,
without limitation, trade dress, color combinations, designs, symbols, and slogans, only in the
manner and to the-extent specifically permitted by the Franchise Agreement or by our prior written
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consent. You must submit to us and we must approveall advertising, publicity, signs, decorations,
furnishings, equipment or other materials employing the Marks, or related marks, before first
publication or use. We will not unreasonably withhold our approval. You must identify yourself
as'the owner-of the Business (in'the manner we prescribe) in conjunction with-any-use:of the Marks
including, without limitation, on invoices, order forms, receipts, and business stationery, as well
as at.such conspicuous locations.as we may designate in writing at the Business Premises.

We reserve the right to substitute different proprietary - marks for use in identifying the System and
the businesses operating thereunder. 'You must discontinue using all Marks which we have notified
you, in writing, have been modified or discontinued within 10 days of receiving writtén notice and
must promptly begin using such additional, modified or:substituted Marks at your expense:

ITEM 14
PATENTS, COPYRIGHTS & PROPRIETARY INFORMATION

‘We do not own any registered patents.or copyrights which are material to the franchise, however,
we. claim common law copyright and trade secret protection for several aspects of the System
including our Operations-Mariual, advertising, and business materials. ‘

There are nio current determinations, proceedings or litigation involving any of our copyrighted
materials. Should you become aware that any unauthorized third party is using any of our
copyrighted materials, we request that you notify us of this unauthorized use. We may revise any
of our copyrighted materials in our discretion, and may require that you cease using any outdated
copyrighted material. You will be responsible for printing any revised or new advertising,
marketing or other business materials:

During the term of the Franchise Agreement; you will receive information which we consider trade
secrets and confidential information. You may not, during the term.of the Franchise Agreement-or
thereafter, communicate, divulge; or use for the benefit of any other person, partnership,
association, corporation, or limited liability company any trade secrets: and confidential
information, including but not limited to any propriétary recipes. (if applicable), standards and
specifications for food preparation, standards and specifications for the buildout of a Business,
information about proprietary merchandise, any proprietary seftware we may now or in the future
create; and the Operations Manual, trade secrets; price marketing mixes related to the sale of food
and beverage items .and any other goods or services offered or authorized for sale by System
franchisees; our copyrighted materials; and methods and other: techniques and know-how
concerning the of operation of the Business ' which may be communicated to you or-of which you
may be: apprised by virtue of your operation of a Business (“Confidential Information™). Our
Confidential Information also includes (i) current customer and prospective customer names and
addresses, (ii). information about credit extensions to customers, (iii) customer service purchasing
histories, (iv) rates charged to customers (subsections (i)-(iv) collectively “Customer Lists™), and
(v) sources of suppliers. You may divulge this Confidential Information only to your employees
who must have access to it to perform ‘their employment: obligations. You must require your
manager and any personnel having access to any of our Confidential Information to 'sign an
agreement stating that they will maintain the confidentiality of information they receive in
connection with their employment and restricting their right to. work for a competitor while they
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are: employed by you. This agreement, which will be. in a form that'we prescribe, will identify us
as a third party beneficiary to the'agreement and will give us independent enfotcement rights.

If you, your employees, or principals develop any new concept; process or improvement in the
operation or promotion of the Business, you must promptly notify us.and provide us with all
necessary rélated information, without compensation. Any such concept, process or improvement
will. become our sole property and we will be the sole owner of all patents, patent applications,
trademarks, copynghts and other intellectual property rights related thereto. You and your
principals will assignto us any rights you may have or acquire therein, including the fight to
medify the concept, process or improvement, and otherwise must. waive and/or release all rlghts
of restraint and meral rights therein and thereto. You .and your principals agree to assist us. in
obtalmng and enforcing the intellectual property rights to any such concept, process: of
improvement:in any and all countries and furtheragree to execute and provide us with-allnecessary
documentation for obtaining and enforcing these rights. You and your principals will itrevocably
designate and appoint us as your agent and attorney-in-fact to execute and file any documentation
and-to-do all other lawful acts to further the prosecution and issuance of patents.or other intellectual
property rights related to any coneept, process or improvement. In the event that these provisions
are: found to. be: invalid or otherwise unenforceable, you and your principals will grant to us a
worldwide, perpetual, non-exclusive, fully-paid license to use and sublicense the use of the
concept, process or improvement if this use or sublicense would otherwise directly or indirectly
infringé ‘'your rights therein.

Under the. Non-Traditional Venue Agreement, you must maintain the confidentiality of all
business; technology, maiketing, operational, and proprietary information we provide to you,
such as the Operations Manual, operating procedures, training and. service: pohcles The term
“Confidential Information” does ot include any information which (i) is not unique to us and is
known to you prior to the signing of the Non-Traditional Venue: Agreement, (ii) is or becomes
generally known. in the food and beverage industfy othér than through disclosure of Confidential
Information by you, (iii) is disclosed to you by a third party lawfully in possession thereof and
without restriction on disclosure, (iv) is independently developed by you without breach of the
Non-Traditional Venue Agreement; or (V) is required to be \dis‘closed'by law or regulation or by

proper order of a court-of applicable jurisdiction.

ITEM 15
OBLIGATION TO PARTICIPATE IN THE ACTUAL OPERATION OF THE
FRANCHISE BUSINESS

Unless agreed.otherwise in writing byus, you must devote. full working time to the Business during

the term of the Franchise Agreement. In the event you are given consént to devote less than full
‘working time to the-operation of the Business, our consent will be ¢onditioned on you employing
acompetent individual, approved by us, who has been adequately trained by you. We must:approve
-of the manager which we will approve in our sole discretion. If’ this individual has not been
adequately training by you, he or she must successfiilly complete our then-current training
requirements as provided for in Section 8.01 of the Franchise Agreément and Item 11 of this

Disclosure Document before undertaking any responsibility at'the Business. This individual must

devote to the management of the: Business at least the equivalent of the'working time not devoted
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by you; and provided further, that if you are at any time, by reason of sickness, disability or other
cause, rendered unable to devote full working time to'the operation, you must.employ-one or more
substitutes, all to the end that.there shall be.devoted to the management of the Business at all times
at least the full working time of one competent individual who has successfully completed our
training program.

We:also require that any manager employed by you enter into a written confidentiality agreement.
Your Franchise Agreement may be assigned to.an entity (corporation or partnership) that you
control. We do not.require that your manager(s) have an ownership interest in the Business.

Under the Non-Traditional Venue Agreement, you must have a trained employee operating the
Business at the Non-Traditional Venue at all times.

ITEM 16
RESTRICTIONS ON WHAT THE FRANCHISEE MAY SELL

You imust (1) offer and sell only these custom frozen dessert; cookie, ice cream sandwiches and
related products, that we have authorized for sale in writing; (2) offéer and sell all types products
and services: we specify; (3) reftain from any deviation from our standards and specifications
‘without-our prior written consent; and (4) discontinue offering-and selling:any products or services
which we may, in our discretion, disapprove in writing at any time. There are no.contractual limits
on our right to make changes o6r improvements to the products and services offered as part of our
system, and we reserve the right to change all or any of these. You are responsible for all costs
associated with making changes and/or improvements to the Premises or'the products and services
by the Business as a result of modifications to the System. All products and services must meet
our then-current standards-and specifications, as specified in our'Operations Manual or otherwise
in writing.

Under thé Non-Traditional Venue Agreemeént, the menu will be attached as an exhibit to the
Agreement. Except for those menu items listed in the menu; you may not carry any other menu
items at the: Business in the Non-Traditional Venue without.our prior written approval.
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ITEM 17

RENEWAL, TERMINATION, TRANSFER AND.DISPUTE RESOLUTION

THE FRANCHISE RELATIONSHIP

These tables list certain important provisions of the franchise agreement, development
agreement and related agreements. You should read these provisions in the.agreements
attached to this disclosure document

A. FRANCHISE. AGREEMENT

curable.defaults

a. Length of the: 2,01 Ten years from the-date of signing.
franchise term
b..Renewal or 2.02 If yourare in good standing you can exercise two (2) siiccessive terms.of
-extension of the‘term five (5) years each. ) '
c. Requirements for 2.02 In:order to-renew, you:rﬂusta(a)ﬂnotify‘us of your:intént to reénew.no earlier
franchisee torenew than 180 days prior to :expiration of your previous. term; (b) not be in
or éxtend default.of the Franchise Agreement; (c) all monetary obligations owed by
you to us have beén: fully satisfied prior to the commencement of the.
extension.term; (d)-exécute our then-current form of Franchisé Agreement
which shall waive any iinitial franchise fee but may contain materially
different terms;.and (d) sign a general release, in a form prescribed by us,,
of any and all claims, against us, -and our officers, directors, .agents and
employees arising ot of or relatmg to.the Franchise Agreement; (¢)
agree in writing to remodel, refurbish aiid renovate the Premises; (f)
satisfied the then-current trammg requireménts for renéwing franchisées;
] and (g) pay. to us a renewal fee in the amount of $3,000.
d. Termination by None. Not applicable.
franchiisee ,
" e. Termination by None: Not applicable.
franchisor without
cause
£, Términation by 13 | We may terminate your Franchise Agreement with cause..
franchisor with cause:
g “Cause” defined — 13.03 ‘We may terminate your agréement following a 15-ddy cure period if you:

{ (a) fail to pay sums owed to us, our-affiliates, or our major'vendors and
| suppliers; (b) under-report royalty or advertising fees or expenditures by
| more than two percent (2%) or fail to submit timely reports or payments:
| for any two (2) reporting penods in :a 12-month period; (c). fail to

immediately endorse and deliverto Us any, paymentsdue to us from.a third

| party that are erroneously remitted to you; (d) fail to. maintain sufficient
| levels of'inventory; (e) fail to open your Business within 12 months ofthe:
| date we. sign your franchise agreement; (f) fail'to  maintain the:required.
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days and hours of operation. at your Business; (g) fall to personally‘
supervise the day-to-day operation of the Business or fail to employ a
sufficient number of qualified, competent trained personnel; (h) fail to
maintain the strict quality controls: reasonably required by your franchise
agreement:and/or the Operations, Manual; (i) conduct yourselfin.a manner
that reflects adversély onthe System, the Marks; or the services or products
offered through'the System, or (j) fail to- procure or'maintain any licenses,
certifications, pr‘penni,tsmecessaﬁry,fc)r"the operation of your Business.

We may terminate your agreement following a 30-day cure period if you
fail to.perform or comply with any one or more of the terms or conditions
of your franchise agreement or any ancillary-agreements. between you and
us or our affiliates.

h. “Cause” defined —
non-curable defaults

13:01

13.02

“Your Franchisé Agreement will automatically terminate if: (a) you make.
‘an assignment for the benefit of ¢reditors, files a-voluntary petition‘in
bankruptcy, are adjudicated bankrupt or insolvent, file or acquiesce in the |,
filing of a petition seeking reorganization:or arrangement under-any federall
or state bankruptcy or insolvency law, or consent to or acquiesce.in:the
appointment of :a trustee or receiver for you or the Businéss; (b)
proceedings are comrimenced to have-you adjudicated bankrupt or-to seek
your reorganization under:any. state-or federal bankruptcy or insolvency.
law, and‘the proceedings are not dismissed within:60 days, or a-trustee or
receiver is. appomted for'you or the Business without your consent, and:the
appointment is not vacated within:60. days; or (c) youattempt to make an
unauthorized sale or'transfer-of you or-any interest in the Business.

We may terminate your Eranchise Agreement.upon notice but without
providing you with an opportunityto cure:if: (a) you or'your pnncnpals are
convicted of'or plead guilty or no contest to-a felony or take part in any
criminal misconduct relevant to the: -operation of your Business; (b) you or
your prin¢ipals commiit'any fraud or'misrepresentation in the.operation of
'your Business; (c) you or'your principals make any misrepresentation or
omission in connection with your franchise-application: (d)'you fail to
successfully completé initial training; (¢) we send you two (2) or more |
written notices to, cure pursuant to Sections 13.03 or 13.04 of your |
franchise agreement in-any 12-month;period; (f) you or your principals
materially breach:any other agreement with us.or any of our affiliates, or
threaten any material breach of any agreement, or any lease. for the |
Premises, and fail to-cure-the breach within any permitted period for cure;
(g)iyou.or your principals materially violate any provision of the Franchise
Agreement relating’to Marks or Confidential Information or misuse the.
Marks.or Confidential Information; (h) you violate.any health, safety, or
sanitation law, ordinance or regulation, or operate. the Business.in a marniner
that presents a health or safety hazard to.customers, or the general public;
(i) you violate the-in-term.restrictive covenant.in your franchise-agreement;
(§)a levy. of writ.of attachment or execution.or. any other lien is:placed
against you or-your principals or any of their assets. which isot released
or bonded against within.30 days; (k) you or your principals become
insolvent; (1):you abandon the Business; (m) you offer any unauthorized
| and unapproved pro'ducts or services at.or from the Business;.(n) you order|
. or purchase supplles signs, furnishings, fixtures, equipment or inventory |
from any currently unapproved supplier or any supplier which we have. not
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approved; (o), you misusesor make unauthonzed use of our Proprietary

Software, servers, email systems and.Franchisor’s social media.sites,, if
‘any; (p) you fail to maintain insurance or.otherwise adhere to our insurance
requirements; (q) you fail, within 15 days after notification of non-

compliance by federal, 'state .or local .government authorities to. comply-
with:any law-or regulation:applicable:to the Business; (r) any government
action is.taken against you that results in/any obligation-upon us which in
our sole-judgment is: uneconomical, not in our best interests, or would
result in us'having an unintended relationshipior dbligation; (s):you fail:to

comply with the:anti:terrorist provision of your Franchise Agre¢ment; (ty

you take for your own personal use any assets or property of the Business,

:‘mcludmg employee taxes, FICA, insurance or benefits; or.’(u) there. are
insufficient. funds in your bank account to cover:a check or EFT payment

to:us three (3),0r more times-withiin:any ‘12-month period-

i. Franchisee’s
obligations on
termination/non-
renewal

14.01

| Collateral Assignment of Lease attached to the Franchise Agreement as

| which-are a part of the trade:dress of the System, asiwe direct; (h). ceaseto

Upon ‘termination or egpination .and non-renewal of ‘the. Franchise:
Agreement, you must: (a) cease immediately all operations under the.
Franchise Agreement; (b) pay us immediately all unpaid fees and: pay-us,

our affiliates, and our designated suppliers and vendors all other monies.

owed; (c) discontinue immediately-the use of the Marks; (d) immediately
return the ‘Operations: Manual to us, along with all other manuals and
Confidential Information we loaned to you, .and immediately and
permanently’ cease use of any Confidential Information; (¢). immediately
cease using all telephone numbers and listings, facsimile. numbers and

listings; and Internet listings used ‘in-connection with the operation of the

Biisiniess and direct the apphcable company to transfer all: such numbers
and listings to us or our designeé under the Conditional Assignment of -
Telephone Numbers attached to the Franchise: Agreement as Exhibit 4-or;
if we direct; to disconnect the. numbers snd delete: thé: listings; (f)
lmmedlately vacate-the Premises if we exercise our rights pursuant to the

Exhibit 3; (g) proniptly surrender all - stationery, printed matter, signs,
advertising materials and other items containing the Marks, and all items

hold yourself out as our franchisee; (i) take: such action as shall be:
necessary to amend or cancel any assumed name, business name or
equivalent registration which contdins. any trade name or other Mark we
licensed to you, and furnish us evidence satisfactory to us of compliance

with this. obligation ‘within 30 calendar days aftet the termination;

expiration or transfer of the Franchise Agreement; (j). permit us to make
final ‘inspection of your ﬁnanc1al records, books, and other accounting |
records at' any timeé ‘within six (6) months of the effective .date of
termination, expiration, or transfer; (k) comply-with the post-termination |
covenants set forth in Section 15 of the Franchise Agreement, all of which
shall survive the transfér, termination or expiration .of the Franchise
Agreement; (I) cease to use in advertising or in any other manner, any
methods, procedurés.or techniques associated with us or the System; and
(m) execute fom time to time any necéssary papers, documents, and
assurances to effectuate the intent of Section 14 of the Franchise
Agreement,

J. Assignment of
| contract by franchisor

12.06

- We may freely assign ourrights under the Franchise: Agreement.
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k. Transfer by
franchisee — defined

Any voluntarily, involuntarily, direct:or indirect transfér of the Franchlse
Agreement, thé Business, or any part or all of the ownership- of you
(including, but.not.limited to voting stock, securities convertible thereto,
partnership and'sole proprietorship interests). B}

1, Franchisor
-approval of transfer
by- franchisee:

12.01

We have the right:to:approve all transfers which will not be unreasonably
‘withheld as.long as certain conditions are:satisfied.

m. Conditions for-
franchisor approval
of transfer

12.01

We.may, condition:our'approval of a transfer-on the following occurrences:|

(a) the proposed transferee meets our uniform standards of qualification

then applicable with respect to all applicants for a CREAM franchise |
including, .our then-current minimum net worth requirement; (b):all of your |

obligations-under all written contracts-and agreemeénts between.you and us,
our affiliates, or our-approved/designated suppliers are fully satisfied and
you aré not in.default thereunder;:(c) a transfer fée in the amount.of $7,500
is ‘paid to you at least thirty (30) days prior to the effective date of the
transfer; (d) the transferee signs:and agreesto'be bound by the then-current
form of franchise agreement; (e) the. proposed. transferee attends :and
completes all segments of the trainingprogram to- our satisfaction and pays
us our -then-current, training fee for attendance at the initial training

program; (f) except to the extent limited by applicable law, you, your |
owner(s),;and the transferee (if it'has'had any prevnous ‘relationship with.us |

or our affiliates) have executed a general release, in a form satisfactory to

us; (g) all of:your accrued monetary obllgatlons to us, our affiliates, and |
our- deSIgnated suppliers and vendors, are satisfied; (h) you (and your |

principals if 'you are a partnership, corporation: or limited liability
.company), and the. members oftheir respective families must comply with
the post-termination provisions of the Franchise Agreement; (i) 'the
transferee: must- obtain,, within the time limits set by us, and maintain
thereafter, all permits and licenses required for the operation of the
Business; (j).to the extent required by the terms of any leases or other
-agreements, the lessors or other parties must have consented to the
proposed transfer; (k) the transfer must be made in compliance with. any
laws that apply to-the transfer, including state and fédéral laws governing
‘the offer and sale of franchises; (1) you must request that we provide the
prospective transferee with our then-current form.of franchise disclosure
document; (m).our approval of the:transfer will not constitute a waiver of
any claims we may have against you; (n) we 'may disclose to any
prospective transferee such revenue reports:and-othér financial information

‘coricéning you and your Business that you supplied to you; (o) you are

responsible for payment.of all commissions or other monies due from the |

sale: of the Business if: (i) you listed the Business with.a broker; or (ii)
transferee is referred'to us by a broker lead referral network or otherwise;
and (p) we approve the material térms and conditions.of the assignment,
which approval shall not:be:unreasonably withheld, including particularly
a determiriation that the price and terms:of payment are:not so burdensome
as to adversely affect the future operations of the Business by-the proposed
transferee in compliance with the terms and conditions of-the Franchise:
Agreement.

of first;refusal to.
acquire franchisee’s
business

n. Eranchisor’s right

12,03

We have 30 days to match any offer for your Business. If we do not

exercise our right of first refusal, you must execute the purchase-no later

than 60 days:after notification. For transfers of more than :50% interést of
| the Business, we have a=;ﬁgl‘1t/.to ‘buy 100%:interest in the Business.

© 2018 CREAM.
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| o. Franchisor’s 14.02 Upon termmatlon or explratlon of your franchise agreement we have the
| option to purchase | -option, but not the obligation, to puichase any personal property used in
franchisee’s/business | connection with operation of your Business by providing 'you written

notice within 30 calendar days after termination' or.expiration and paying
you the book value for such personal property within 90 calendar days of
‘the notice. We may eéxclude from the personal property purchased any
cash or its equivalent and any equipment, signs, inventory, materials and
supphes that are not reasonably necessary (m functlon or quahty) to the

for the Busmess

- p. Death or.disability 12.02 Your interest must be transferred:to an approved party within areasonable
of franchisee time, not to exceed 120 days. We have the right to manage during iriterim
‘ “period if the Business is, not.run properly. _
4. Non-compétition 15.01 You may not:(a)-own, maintain, engage in, be-employed by, lend money
covenants duringithe. to, extend:credit toror have. any interestiin:any ice cream or frozen- dessert
term of the franchise ishop,. bakery, café, or dessert shop prunanly serving .ice: cream, frozen

! yogurt, cookies and, other baked goods, or afiy other business. offering
| products and ‘services offered or authorizéd for sale by System
franchisees (“Competing Business™), aside from the:operation:0f any, other
CREAM Business; (b)-employ-or seek to employ any person who is at that
time employed by us, our affiliates or any other System franchisee, or
otherwise directly or indirectly induce or seek‘to'induce this petson to leave
his or’her employment; or (c) divert:or attemipt to divert any business or
customer or prospect of the Business to any compétitor, by direct or
indirect inducement or otherwise, or do or perform, directly or indirectly,.
any other act injurious: or prejudicial to the goodwill :associated with the

Marks or the System. ,
, r. Non-competition 15.02 For'a period of‘two (2) years after the-expiration and nonrenewal, transfer
, covenants afterthe or termination of your Franchise-Agteeinént, you may not.enter into, any
franchise is business.competing in whole-or in part with us'in granting franchises or
terminated or expires licenses to. operate a Competing Business. at the time. your franchise

agréeinent-is terminated .or, otherwise-expires and is not renewed.

Fora pefiod of two (2) years after'thé expiration and nonrenewal,jtransfer
or termination of your Franchise: Agree‘mént‘ regardless'of the:cause, you
may not: (a) own; maintain, engage in, be: employed by, or have any
interest in any Competmg Business at the time:of termination or expiration
and nonrenewal, (1):at your Business;(2) within your Territory; or (3) -
within a'radius of 30 miles of the:perimeter of' (l) your Territory or:(ii) any
other Territory licensed by us-as of the.date of expiration or términation of
your frarichise agreement; or (b) solicit business from: customers of your
former Business or contact any of our suppliers or vendors for :any |
competitive business purpose, nor solicit any employeés of us; our
| affiliates or'System franchisees to cease theiremployment with us, our

| affiliates or'System franchisees.

s. Modification of 18.02 Any modification:of Franchise.Agregment must be in writing and signed
the.agreement by both parties.
© 2018 CREAM. "
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t. Integration/merger
clause

" Contract contains thezentire understanding of the parties. Other promises,
etc. are not enforceable:unless in writing ‘and signed by both parties. Only
the, terms of the Franchise Agreement are binding (subject to staté law).
Any representations or promises outside of the disclosure document and
Franchise Agreement may not be enforceable:

u. Dispute resolution
by arbitration.or
mediation

16.01:16.02 | You must bring all disputes before, our Président and/or Chief Executive
Officet prior toibrining a claim before a third party. After.exhausting this
internal dispuite resolution procedure, at our option, all claims.or disputes
béetween you and us must. be submitted first to mediation in San Mateo
County, California in -accordance with the American Arbitration
Association’s Commercial Mediation Rules then in effect (subject to state

law)..

v. Choice of forum

16:03 All claims not 'subject to mediation must be. brought before a court of
;general jurisdiction in. San Mateo County, California, or the United.States

District Court for'the' Northern District-of California.

w. Choice of law

18:05 The franchise agreement is governed by-the laws-of the State of California

(subject:to:state law).

EAST\1507085093

B. DEVELOPMENT AGREEMENT
I
executed and end on the last day of the calendar month that the final
Business;is required to be opened and operating under the Development
Schedule.
b. Renewal or |Not Applicable  |Not:Applicable
extension of the term, ‘
{ c: Requirements for Not Applicable |Not Applicable ‘
you to rénew or ‘ !
| extend | |
d. Termination by you | Not Applicable |Not Applicable.
[e: Termination by us Not Applicable |Not Applicable.
withotut:cause !
f. Termination by us 6.2 'We may terminate your Development Agreement with cause.
with cauise. ‘ '
|g. Cause defined - Not Applicable |Not Applicable.
default which can be
cured
© 2018 CREAM. 41
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h: Cause defined - 6.2 Your Development»Agreement can be términated by us if; (i) you cease
default-which cannot to actively engage in development: activities in thé Development Area
be cured |or otherwise ‘abandon your development business for three (3)
¢consecutive months, or any shorter. period that indicates an iintent by
you to discontinue development of the: Businesses within the
Development Area; (u) you become insolvent or are adjudicated
bankrupt, or if ‘any -action is ‘taken by you, or by others against you,
under any insolvency, bankruptcy or'reorganization act, ofif youi make
an assignmentfor the benefit.or creditors or-a receiver is appoirited. by
you; (iii). you fail to meet your development obligations under the
Development Schedulé for .any one Devclopment Period, and fail to
cure such default within 30 days of re¢eiving notice thereof: and (iv)
any Franchise Agreement that is entered into in ordef to fulfill your
development obligations under the Development Agreement is
terminated or'subject to termination by us, pursuant to the tefms'6f that
. Franchise Agreement.
i. Yourobligationson | Not Applicable |Not Applicable.
| termination/ ‘ '
1 non-renewal
'|j:  Assignment of g We have the right to assign our rights-under the. Development
contractbyus Agreement.
1k. “Transfer” by you - 8 Any transfer in you:(if you are an-entity) or your rights/obligations
definition under the Development. Agreément.
. QOurapproval of 8 You may not transfer any rlghts or:obligations under the Development
transfer by Agreement without our prior writteh consent.
franchisee , '
m. Conditions. for our ‘Not Applicable: |Not Applicable.
approval of transfer
n: Our right-of first, ~ Not:Applicable [Not Applicable.
refusdl.to acquire ’
your business
o. Our option, to " Not Applicable |Not Applicable.
purchase your 1
 business ‘
p. Yourdeathor, Not-Applicable [Not Applicable.
disability’ ‘ ‘
.q.. Non-competition Not Applicable |Nothing additional. Please see non-competition covenants set forth in|,
icovenants-during the- your Franchise: Agreement(s) entered into under the Dévelopment,
term of the franchise | Agreement. |
r."Non-competition Not Applicable |Nothing additional. Please see non-competition covenants set forth ifi|
covenants.after the: o |your: Franchis¢ Agreement(s). entered iinto under the Developmeént
franchise is Agreement. '
terminated or expires ] ‘ )
§. Modification ofthe 27 ‘Any modification of the Devélopriient. Agreement must be in writing
Franchise and signed by both parties..
Agreement
t. Integration/merger 25 'Only the-terms of the Development Agreement are‘binding (subject.to
clauses ' state law). Any representations or promises made outside of the
disclosure document and the Development Agreement may not be
enforceable.
© 2018 CREAM..
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u. Dispute resolutlon I3 At our optton, all clalms OF dxsputes between you and us must be
by mediation subritteéd first t6 mediation in Mlllbrae, California in accordance with
the American Arbitration Association’s Commercial Mediation Rules
then.in effect and if mediation is not:successful, then by litigation.

[v. Choice of forum 15 All claims not subject to mediation must be brought. before a court of|
general. jurisdiction in ‘San Mateo County, California .and the
: jurisdiction and venue of the United States District Court for the
\ Northern District of California: You consent'to the personal jurisdiction
| and venug of these courts. (subject to statelaw)

jw. Choice oflaw I1 The Development Agreementis governed by the laws of the State of
California. (subjectitosstaté law)

C. NON TRADITIONAL VENUE AGREEMENT

I ~-ﬂﬁ.’:r@%“% | WQ_ ST 8. 3
ihﬁ R
1w e S gy
Y TR . ' [N
C‘ontinuous with term of lease.
‘Successive renewals or extensions of lease.

wh
!

i &9‘

1§g| By M Bt w @e pﬂg“ L‘efx.w

‘%Mz@mﬁu.mw .MML., WEATA R

a. Length of the.franchise term

b. Rénewal or-extension:of the
term: '

e+

¢. Regquirements for you:to 7.2 We: may require that you sign a new non-traditional venue]
. renew or‘extend agreement which:may provide: for higher or different payments]
? {than under the current Non-Traditional Venue Agreement..

d. Termination by-franchisee 8.2 ‘You may not terminate the Non-Traditional Venue Agreement,

You have the right to relocate or close, temporarlly of
|permanently, the Business to another site within the Non-
Tradxtlonq] Venue. when required by or directed by the landlord
pursuant to. the lease; in conjunction with, a refurbishment and|
reconcepting plan; or in conjunction with the fenegotiation or
extension/renewal of the lease, or other lease or concession|
agreements granted by the landlord or its agents. ‘

e. Termination by franchisor None Not Applicable..

i without cause-

f. Termination by franchisor 8.1 We:may terminate; for cause.

" with.cause S |

'g. Cause:defined —curable: T 8.1(c) You have 10:days to cure monetary defaults and 30 days to cure
.defaults other defaults not listed in (h) below.

h. “Cause” defined- non-curable | 8.1(a), 8.1(b) [You become insolvent, make an assignment for the benefit -of
.defaults ‘ creditors, file or become bankrupt or if a receiver], transfer or

liguidation is approved.

i. Franchisee’s:obligations on 8.4 You must cease operating as a. CREAM Business, pay us and

teriination/non-renewal our-affiliates.and suppliers amounts owed, stop. using the Mark

and cease all advertising of the CREAM Business, retuin all
manuals, ‘Confidential Information and other materials, amen

all assumed name filings, comply with all post:term covenants,
and permit us to make a final inspection of your books an

records:

© 2018 CREAM. 43
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1j. Assignment of contract by 9.1 We may -assign. the Non- Tradmonal Vénue Agreement to any|
‘ franchisor, |other person, firm or entity. '
k. “Transfer” by franchisee- 9.2 Includes assignment or sale of interésts in thé Non-Traditional
defined Venue Agreement and sale of a. controlling; interést in you, if
you:are a business entity: '
1., Franchisor-approval of transfer 9.2 We must consent to.any assignment or transfer.
by franchisee
th. Conditions; for franchisor 9.2 Transferee meets our requirements for operating the Busmess
approval of transfer and you must be in compliance with the Non-Traditional Venud
. - Agreement.
n. Franchisor’s right of first.refusal None Not. Applicable.
to acquire’ franchisee’s business ,

0. Franchisor’s option to purchase 83 We may purchase all asséts. of the. Business at book valie and|

franchisee’s business take:an assignment of the lease.

p. Death or disability of franchisee None: Not Applicable.

q. ‘Non-competition covenants 10.1 (a) No interest or involvement in any competitive business.

during the terms.of the '
franchise
. Non-competition covenants after 10.1(b) No ‘interest .or involvement in any competing business for
' the franchise:is termifiated -or period of2 yéars located at'the Non-Traditional Venue.
‘expires _

s. 'Modification of the:agreement. 12:9 No modification oramendment unless agreed to'by both parties.

t. Integration/merger-clause 12.14 No other agreement: between the partiés., Any representation o
promises outside the disclosure document may not be
enforceable..

1., Dispute résolution by arbitration 12.5 Must exhaust internal dispute. resolution procedures before]

‘or. mediation commencing legal proceedings.

v. Choice of foriim 12.5 |All legal proceedings must be brought in any: court of general
jurisdiction'in San Mateo Cgunty and. the jurisdiction of the U.S,
district court for the Northiern District.of ‘California.,

ITEM 18
PUBLIC FIGURES

We do not use any public figure to promote our franchise.

ITEM 19

FINANCIAL PERFORMANCE REPRESENTATIONS

The FTC’s Franchise Ruile permits a franchisor to provide information about the actual.or potential
financial performance of its franchised and/or franchisor-owned outlets, if there is a reasonable
basis for the information and if the information is included in the disclosure document. Financial
performance information that differs from that included in Item 19 may be given only if: (1) a
franchisor provides the actual records of an existing outlet you are considering: buying or (2) a

© 2018 CREAM.
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franchisor supplements the information provided in this Item 19, for example, by providirig
information about possible performance at.a‘particular location or under particular circumstances.

We do not make any representations about a franchisee’s future financial performance or the past
financial performance of company-owned or franchised outlets. We also do not authorize our
employees or representatlves to make any such representations. either orally or in writing. If you
are purchasing an exnstmg outlet, however, we may provide you with the actual records of that
outlet. If you receive any other financial performance information or projections of your future
income, you should report it to the Franchisor’s management by contacting Jimmy Shamieh at
1799 El Camino Real, Millbrae, California 94030, (650) 754-6640, and email to
Jlmmy@creamnatlon com, the Federal Trade Commission, and the ‘appropriate state regulatory
agencies.

ITEM 20
OUTLETS & FRANCHISEE INFORMATION

Table No. 1
Systemwide Outlet Summary
For fiscal years ending 2015 to 2017

i
utletytyp: eates-i e e WYEREDA- s s

Franchised 2015 ; 7 ‘ 19 +12
2016. { 19 22 +3

. 2017 | 22 24 +2

| Company- 2015 2 3 +1

| Owned and
| Affiliate-Owned 2016 3 3 0
( 2017 | ' 4 +1
Total Qutlets 2015 ‘ 9 22 +13
2016 22 | 25 +3
1 2017 25 28 43
© 2018:CREAM., 45
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Table No. 2
Transfers of Qutlets from Franchisees to New Owners
(other than the Franchisor)
For fiscal years ending 2015 t0.2017

| \Cal 1forh§1

Totals

Table No. 3
Status of Franchised Outlets
For fiscal years ending 2015 t0 2017

[N 7 . :
California | 2015 7 10 0 0 0 ‘ 0 17
2016 17 3 0 0 i) | 1 19
) 2017 19 3 3 0 0 i 0 19
Florida 2015 0 | o 0 0 0 | 0 0
2016 0 | 1 0 0 1 0 0 1
, 2017 1 | 2 0 0 | 0 0 3
Nevada. 2015 | 0 2 0 0 0. 0 2
: 2016 2 0 0 0 0 0 2
2017 2 0 0 0 0 0 2
Total 2015 7 12 0 0 (1] 0 9
2016 19 4 0 0 0 1 22
| 2017 2 5 3 0 0 0 24
© 2018 CREAM.
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Table No. 4
Status of Company-Owned and Affiliate-Owned Outlets
For fiscal years ending 2015 to 2017

JOgets

'%!’a
California 2015 2 1 0 0 3
2016 3 0 0 0 0. 3
2017 3 I 0 0 0 4
Total Outlets 2015 2 1 0 0 0 3
2016 3 0 0 0 0 3
2017 3 1 0 0 0 4

Table No. 5

Projected Openings As of December 31, 2017

1

Alaska 0 , 1 0

ICalifornia 2 2 0
Florida 16 1 0

Colorado { 1 0

{Total 19 5 0

The :name of éach of our franchisees and the address and telephone number of each of their
outlets as. of the date of this Disclosure Document is set forth in Exhibit E.

The namie and last known home address and telephone number of every franchisee: who has had a
Franchise Agreement terminated, canceled, not renewed, or otherwise veluntarily or
involuntarily ceased to do business under the Franchise: Agreement since: our formation or who
'has not communicated with us within 10 weeks of the date of this Disclosure Document is listed
on Exhibit E to this Disclesure Document. If you buy this franchise, your contact information
may be disclosed to other buyers when you leave the franchise system.

There are no signed confidentiality agreements restricting the ability of our franchisees to speak
openly about:their franchise ownership experience.

There are no trademark specific franchisee organization associated with this franchise system.

EAST\1'50708509.3



ITEM21
FINANCIAL STATEMENTS

Exhibit A. of this Disclosure Documeiit contains our audited financial statements as of
December 31, 2015, December 31, 2016, and Décember 31, 2017. Our fiscal year end is
December 31.

ITEM 22
CONTRACTS

The following contracts, agreements and other relevant documeénts.are attached as Exhibits to
this Disclosure Document:
Exhibit B — CREAM, Inc. Franchise Agreement Exhibit 1 -- Site Selection
Addendum Exhibit 2 -- Personal Guaranty,
Exhibit. 3 -- Collateral Assignment of Lease.
Exhibit 4 -- Conditional Assignment of Franchisee’s Telephone
Numbers, Facsimile Numbers, and Domain Names
Exhibit 5. -- Confidentiality and Restrictive Covenant Agreement Exhibit
6 -- Electronic Funds. Withdrawal Authorization
Exhibit‘C — Development Agreement
Exhibit H — Statement of Franchisee
Exhibit.I — Non Traditional Venue Agreement

ITEM 23
RECEIPTS

Exhibit J of this Disclosure Document contains a detachable document, in duplicate,
acknowledging receipt of this. Disclosure Document by a prospective franchisee. You should sign
both copies of the Receipt. You should retain one signed copy for yourrecords and return the other
signed copy to Jimmy Shamieh at Cream, Inc., 1799 El Camino Real, Millbrae, California
94030, (650) 754-6640.

©2018 CREAM.
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CREAM, INC.
FRANCHISE AGREEMENT

DATA SHEET

Franchisee:

‘Guarantors:

Effective Date:

Premises:

Territory:

Telephone Number:

Facsimile Number;:

Initial Franchise Fee:

‘The terms of this Data Sheet are incorporated into the attached Franchise Agreement.

© 2018 CREAM, Inc..Frarichise Agreement
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CREAM FRANCHISE AGREEMENT

THIS AGREEMENT (the “Agreement” or “Franchise Agreement™) is entered into and
made effective this ___ day of . , by and between Cream, Inc., a California
corporation, with its prmcnpal business address at 1799 El Camino Real, Mlllbrae CA 94030
(“Franchisor”) and Franchisee identified in the attached Data Sheet (“Franchisee”).

RECITALS

A.  As the result of the expenditure of time, effort and money in research and
development, Franchisor has developed and has the right to license a method and system
(“CREAM System” or “System”) for the development .and operation of a. custom frozen dessert,
cookie, and ice cream sandwich shop comprised of distinctive business formats, systems;
methods, procedures, designs, layouts and specifications (“CREAM Business” or “Franchised
Business”). Franchisor is in the process of developing a network (“CREAM Netweork” or
“Network™) of franchises to use the System on a mutually ¢ooperative and interrelated basis.

B. Franchisor grants franchises: to be operated under its System and proprietary
service mark “CREAM” and its associated distinctive logo as depicted on the cover page above
(“Marks”). Franchisor continues to develop, use and control the Marks so that consumer
recognition thereof will continue, and Franchisee agrees to represent the System’s high standards
of service, quality and appearance.

C. Franchisee acknowledges reading. this. Agreement and Franchisor’s Franchise
Di‘sc‘losure Document and understands and 'ac‘cepts the terms, cOnditions and‘ COVenants con’t’ained
service, quality and appearancc,‘ as well as the conSIStency of these ,standards by all franchises
within the Network, in order to. protect and preserve the goodwill of the Marks. Franchisee
therefore agrees to operate the Business as:an integral part of Franchisor’s Network and System as
they may be changed, approved and developed from time to time, and in this operation adhere to
the uniform stan‘dards,,procedures and policies set forth below.

D. Franchisee desires to establish a Business under the System, within the territory
hereinafter set forth, and to use in connection therewith the Marks and System and provide the
custom frozen dessert, cookie, and ice cream sandwich products and services authorized for the
Business, as an integral part of Franchisor’s Network, and to derive the benefits of Franchisor’s
reputation, advice, experience, guidance and know-how.

E. Franchisor grants to franchisees, for considerations, the right to conduct a
business utlhzmg the System, as part of the Network, offermg custom frozen dessert, cookie, and
ice cream sandwich products, services and related supplies approved by Franchisor, and. utilizing
its formats, methods, specifications, standards, operating procedures, guidance and Marks.

©:2018.CREAM, Inc. Franchise Agreement
‘EAST\52055222:2




ARTICLE 1. GRANT OF FRANCHISE

1.1  Grant of Franchise.

(a)  Rights Granted. Subject to and upon all of the terms and conditions set forth. in
this Agreement; Franchisor grants to Franchisee the right.and license, and Franchisee undertakes
the obligation to establish and operate a CREAM Businéss under the System and the Marks as
Franchisor directs, and to use the Marks in connection with thé various custom frozen dessert,
cookie, and ice cream sandwich products; services and related supplies utilized in the operation of
the Business. from a single location (“Premises™) identified in the attached Data Sheet. Except as
otherwise provided for in this Agreement, the foregoing grant to Franchisee does not include:
(1) any right to offer any product or service via e-commerce; (ii) any right to establish an
independent website -or to establish a URL 'incorporating the Marks. or any variation thereof;
@iii)- any right to sell products or-services at wholesale prices: from the Business; or (iv) any right
to. distribute, market, or implement Franchisor’s products and services in any channel of
distribution not specifically identified in this Agreement. Franchisee may not, without
Franchisor’s written consent, offer or sell any products or services. through delivery services,
online orders, or via catering orders or requests.

(b) Reservation of Rights. Franchisee expressly undetstands ‘and agrees that
Franchisor and Franchisor’s affiliates shall have the right, in Franchisor’s sole discretion, to:
(i) own and operate Businesses at any location(s) outside Franchisee’s Territory (as defined in
Section 1.02) under-the same .or. different marks, or to license ofhiers the right to own and operate
Businesses. at any- location(s) outside: Franchisee’s Territory under the same or diffetrent marks;
(ii) use the Marks and System in connection with services and products, promotional and
marketing efforts or related items, or in alternative channels of distribution, without; regard to
location; (iii):-own and operate Businesses or other businesses, or market similar products and
services, at any 'loc’ati'on(s) inside Franchisee s ‘Tem'iory under different marks or to. license

any locatron(s) inside Franchisee’s Territory under different marks (1v) excluswely operate and
license others the right to. own and operate Businesses under the Marks and System in non-

traditional sites including, but not limited to, sports and entertainment stadiums, arenas,

entertainment complexes, malls and other shopping outlets, and airports, without regard to
location; and (v)engage and license others to- engage in any other activities not expressly

prohibited in this Agreement.

1.2 Territory.

Except as otherwise provided in this Agreement, for so long as Franchisee complies. with
the terms and conditions of the this Agreement, Franchisor will not, while this Agreement is in

effect, operate, nor will it grant others a license to operate. a Business under its System at any

retail location within the specific area (“Territory”) as set forth in the attached Data Sheet:
1.3 Other Channels of Distribution.

Franchisee expressly acknowledges and agrees that certain of Franchisor’s or its

affiliate’s products or services; whether now existing or developed in the future, may be
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distributed in Franchisee¢’s Territory by Franchisor, Franchisor’s affiliates, or Franchisor’s
franchisées, licensees or designees. Such alternate channels of distribution shall include, but are.
not limited to, sales of ‘any products offered hereunder under the Marks at or through the internet,
retail stores, supermarkets, or through catering or delivery services. Franchisee understands that
this Agreement grants Franchise¢ no rights: (i) to distribute such products as described in this
Section 1.03; or (ii) to share in any of the-proceeds received by any such party therefrom.

2.1 Term.

This Agreement and the appointment of Franchisee: hereunder shall commence on the
date this Agreement is executed and, unless Previousl_y terminated as herein provided, shall
expire on the tenth anniversary of the date: on which this. Agreement was executed.

2.2 Renewal Options.

The term of this Agreement and the appointment. hereunder may be extended for two
additional five-year terms, exercisable by written notice from Franchisee to Franchisor, within
180 days prior to the expiration of the initial term (or renewal term); provided that at the end of
the initial term (or renewal term):

(1)  Franchisee is not at the time of the exercise or at the commencement of the
extension term, in default of the performance of any of Franchisee’s obligations hereunder;

(2)  All monetary obligations owed by Franchisee _to Franchisor, Franchisor’s
affiliates, and Franchisor’s designated suppliers-and vendors have been fully satisfied prior to the
commencement;of the extension term;

3) Franchisee shall execute Franchisor’s then-current form of Franchise Agreement
which shall waive any initial franchise fee but may contain materially different terms;

4) Franchisee has demonstrated to Franchisor’s satisfaction that Franchisee has the
right to operate the Franchised Business at the Premises for the duration of the renewal term; or, if
Franchisee: is unable to operate the Franchised Business at the Premises, Franchisee has secured
a substitute location;

(5)  Franchisee agrees in writing to remodel, refurbish and renovate the Premises,
including without limitation, the interior and exterior design, furniture, fixtures and equipment
(including point-of-sale hardware and related software and décor) so that the Business reflects
Franchisor’s then-current standards;

6) Franchisee satisfies Franchisor’s then-current training requiréments for renewing
franchisees, if 'any, at Franchisee’s expense, as of the date of such renewal;

(7)  Except to _the extent limited by applicable law, Franchisee executes a general
release, in a form prescribed by Franchisor, of any and all claims against Franchisor, and its
officers, directors, agents and employees, arising out of or relating to this Agreement; and
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(8)  Franchisee pays to Franchisor a reriéwal fee in.the amount of $3,000..
ARTICLE 3. FEES

3.1 [Initial Franchise Fee.

In consideration of the grant of franchise, and of the rights and privileges relating thereto,
herein above made, Franchisee shall pay to Franchisor a franchise-fee payable upon the:signing.of
this Agreement in the amount-of Thirty Thousand Dollars ($30,000). This fee shall be: pald solely
for the grant of franchise rights and privileges, shall be fully earned upon execution of this
Agreement; and shall be in addition to all other fees, royalties, costs and other expenditures of
any kind required of Franchisee under the tefins hereof, or any sums otherwise fbecqming due
from Franchisée for any reason. The franchise fee, except as provided in subparagraph (c)
below, is not refundable under any circumstances. '

3.2  Royalties.

(@  Amount and Payment Schedule. In further consideration of the grant of franchise
and related rights and pr1v1leges hereunder, and in consideration of the services:to. be rendered by
Franchisor to Franchisee in support of Franchisee’s opérations as below prov1ded Franchisee
shall pay to. Franchisor a monthly royalty, equal to the greater of $2,000 of six percent (6%) of
Gross Sales.of the CREAM Business (as defined in subparagraph (b). below), via electronic funds
transfer as noted in Section 3.04 on. or before the 15™ day of each calendar month for the
preceding calendar month’s Gross Sales. (as defined in Section 3.05), provided, however,
Franchisee’s obligations to make royalty payments shall not begin until the eighth month
following execution of this Agreement or the date of opening of the Cream business, whichever
occurs first (i.e., the first royalty payment shall be due on the. 15 day of such eighth month with
regard to roya]tles due for the previous month). If payment is not received by 15" day of each
month, it will be deemed overdue and subject to: the: late: charge specified in Section 3.06(a)
below.

(b) Gross Sales Defined. As used herein the term “Gross Sales” includes the
aggregate amount of all charges for custom frozen dessert, cookie, and ice cream sandwich
products; services and supplies (defined in accordance with the accounting practices and

procedures as specified by Franchisor), and all other receipts of any kind of Franchisee derived
directly or indirectly from the operation of the Business, but excluding the amount of all sales,

use, gross receipts and other'taxes specifically added to sales-prices and collected from customers.

3.3  CREAM Brand Fund Contribution.

Franchisee shall make montlily contributions of two percent (2%) of Gross Sales

(“CREAM Brand Fund Contribution”) payable together with and in the same manner as the

royalty payments referred to in Section 3.02, to a collective fund, as described more fully in
Section 11:05 of this Agreement.

©i2018.CREAM, Inic. Franchise Agreement

EAST\152055222.2 4



3.4  Gross Sales Reports.

Franchisee must send Franchisor monthly a signed Gross Sales report (“Gross Sales
Report™) on or before each Wednesday for the preceding month’s Gross Sales. The Gross Sales.
Reports must set forth Franchisee’s monthly Gross Sales generated during the: previous month,
Franchisee’s calculation of ‘the Royalty fee, and any other information Franchisor may require.
Franchisor may change the form and content of the Gross Sales Reports from time to time.

3.5 Manner of Payment.

Payment :of royalties shall be.made on a monthly basis, no later than the 1 sth day of each
calendar month for the Gross Sales of the calendar month immediately prior to the payment..
Royalties shall be by an electronic funds transfer program (the “EFT Program”) under which
Franchisor automatically deducts all payments owed to Franchisor under this. Agreement, or any
other agreement between Franchisee and Franchisor, from Franchisee’s bank account.
Franchisee shall deposit all revenues from operation of Franchisee’s Busiriess. into Franchisee’s
bank account within two (2) days of receipt, including all cash, cliecks, and credit card receipts.
Before opening Franchisee’s Business, Franchisee' shall provide Franchisor with Franchisee’s
bank name, address. and account number, a voided check from such bank account, and shall sign
and give. to Franchisor and Franchisee’s bank, all documents; including Exhibit 6 to this
Agreement, necessary to effectuate the EFT Program and Frarichisor’s ability to withdraw funds
from such bank account via €lectronic funds transfer (“EFT”). Franchisee shall immediately
notify Franchisor of any change in Franchisees banking relationship, including changes in
account numbers. Franchisor reserves the right to require Franchisee to pay any fees due under
this Agreement by such other means as Franchisor may specify from time to time. If any Gross
Sales Report has not been received within the time period required by this Agreement, then
Franchisor may process an EFT for the subject month based on the most recent Gross. Sales
Report provided by Franchisee to Franchisor, provided, that if a Gross Sales Report for the
subject month is subsequently received and reflects: (i) that the actual amount of the fee.due was
more than the amount of the EFT, then Franchisor shall be entitled to withdraw additional funds
through EFT from Franchisee’s designated bank account for the difference; or (ii) that the actual
amount of the fee due was less than the amount of the EFT, then Franchisor shall credit the
excess amount;to the payment of Franchisee’s future obligations..

3.6 Late Payments,

(@) Late Payment Amount. Any payment not actually received by Franchisor as
required by this Agreement shall be:deemed overdue. If any payment is overdue, Franchisee shall
pay. Franchisor, in.addition to the.overdue amount, a late charge of one hundred dollars ($100) per
occurrence (“Late Charge™) plus interest on the overdue amount until paid at the rate of the lesser
of eighteen percent (18%) per annum or the maximum rate permitted by law (“Interest Rate”).
This total is due upon receipt of the past due invoice and shall be deposited directly to
Franchisor’s bank account, as specified by Franchisor.

(b)  Insufficient Funds. As part of Franchisee’s participation in the EFT Program, if
the funds: in Franchisee’s bank account are insufficient to cover any amounts due under this
Agreement on the date such funds are due, in addition to the overdue amount, Franchisor has the
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right to immediately debit from Franchisee’s bank :account interest onsuch amount from the-date
it was due until all past due amounts are paid, at the Interest Rate, plus the Late Charge per
occurrence. Should any EFT not be honored by Franchisee’s bank for any reason, Franchisee
agrees that Franchisee shall be responsible for that payment and any service charge.

(¢)  No Waiver. Franchisee acknowledges that this Section 3.06 shall not constitute
an agreement by Franchisor to accept any payments after they are due or a commitment by
Franchisor to extend credit to, or otherwise finance Franchisee’s Business. Further, Franchisee.
acknowledges that failure to pay all amounts when. due shall constitute grounds for termination
of this Agreement, as provided in Section 13.03(a), notwithstanding the provisions of this.
Section.

3.7  Taxes on Paynients.

In the event any taxing authority, wherever located, »imposes any future tax, levy or
assessment on any payment Franchisee makes to Franchisor, Franchisee must, in addition to all
payments due to Franchisor, pay such tax, levy or assessment.

38 Non-Compliance. Fee:

If Franchisee fails to obtain the point-of-sale system Franchisor requires Franchisee to
obtain 'and Franchisee does not remedy such default within thirty (30) days notification from
Franchisor, Franchisor may charge Franchisee a non-compliance: fee equal to $50 per day for
every day that Franchisee fails-to utilize the correct point-of-sale system.

3.9 Technology Fee.

Franchisee is required to pay all third-party fees associated. with required. compiter
software and other required technology associated with the operation of the Franchised Business.
Furthermore, Franchisor reserves the right to charge Franchisee an on-going technology fee to
pay for certain aspects of Franchisee’s computer system and/or software, which may include;

‘without limitation, fees associated with website development or social ‘media (“Technology
Fee”). Franchisor reserves the right to designate and/or change the amount, scope, or manner of
‘payment of the Technology Fee, including the party to whom payment is made, at any time upon
providing reasonable notice to Franchisee. If Franchisor institutes a Technology Fee, Franchisee
must pay the: Technology Fee as directed by Frarichisor.

3.10 Suspension of Services.

If Franchisee fails to make any payments to Franchisor as réquired under this Agreement
then, in addition to the assessment of late.charges and interest as setforth herein, Franchisor shall
have the right to suspend, during such period of delinquency; any or all benefits and services
afforded to Franchisee as a Cream Franchisee. Suspen51on of these or any other benefits and
services shall not be an exclusive: remedy-and shall not in any way affect Franchisors rights to
receive or collect all outstanding royalties and other amounts owed by Franchisee or to terminate
this Agreement because of Franchisee’s failure to make payments tequired under this
Agreement.
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ARTICLE 4. CONFIDENTIAL INFORMATION.

4.1 Non-Disclosure.

During the term of this Agreement, Franchisee will receive information which Franchisor:

considers its trade secrets and confidential information, mcludmg but not limited to any
proprietary recipes (if applicable), standards and specifications for food preparation, standards
and specifications for the build out of a Business, information about proprietary merchandise,
any proprietary software Franchisor may now or in the future create, and the operations manual
(“Confidential Information”). Franchisee shall not, during the term of this Agreement or
thereafter, communicate, divulge, or use for the benefit of any other person, partnership,
association, corperation, or limited liability company any Confidential Information including,
without limitation, trade secrets; prlce marketing mixes related to the sale of food and beverage
items and any other goods: or services offéred or authorized for sale by System franchisees;
Franchisor’s copyrighted materials; and methods and other techniques and know-how :concerning
the of* operation of the Business' which may be communicated to Franchisee or of which
Franchisee may be apprised by virtue of Franchisee’s operation of the Business. Franchisee may
divulge such Confidential Information only to such of Franchisee’s employees as must have
access to it in order to operate Franchisee’s Business. Franchisee also acknowledges and agrees
that certain information, including (i) current. customer and prospective customer names -and
addresses, (ii) information about credit extensions'to. customers, (iii) customer service purchasing,
histories, (iv) rates.charged to customers (subsections (1) (iv) collectively “Customer Lists”), and
(v) sources of suppliers, also constitute the trade secrets and confidential and propriétary
information of Franchisor. Any-and:all information, knowledge, know-how, techniques, and other
data which Franchisor designates as confidential will be deemed Confidential Information for
purposes: of this Agreement.

4.2 Emplovees..

At Franchisor’s request, Franchisee must require Franchisee’s key eniployees and any
personnel having access to any of Franchisor’s Confidential Information to enter into the
Confidentiality and Restrictive Covenant Agreement -attackied as Exhibit 5 to this
Agreement..

4.3 New Concepts.

If Franchisee, Franchisee’s employees, or Franchisee’s principals develop any new
concept, process or improvement in the operation or promotion of the Business, Franchisee shall
promptly notify Franchisor and provide Franchisor with all necessary related information,
without compensation. Any such concept, process or improvement. shall become Franchisor’s
sole property and Franchisor shall be the sole owner of all patents, patent applications;,
trademarks, copyrights and other intellectual property rights related thereto. Franchisee and
Franchisee’s principals hereby assngn to Franchisor any rlghts Franchisee may have or acquire
therein, ‘including the right to modify such concept, process or improvement, and otherwise
waive and/or release all rights of restraint and moral rights therein and thereto. Franchisee and
Franchisee’s principals agree to assist Franchisor in obtaining and enforcing the intellectual

property rights to any such concept, process or improvement in any and all countries, and further
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agree to execute and provide Franchisor with all necessary documentations for obtaining and
enforcing such rights. Franchise¢ and Franchisee’s principals hereby irrevocably designate and
appoint Franchisor as Franchisee’s agent and attorney-in-fact to execute and file any such
documentation and to do all other lawful acts to further the prosecution and issuance of patents
or other intellectual property rights rélated to any such.concept, process or improvement. In the
event that the foregoing provisions of this Section 4.03 are found to be invalid or otherwise
unenforceable, Franchisee and Franchisee’s principals hereby grant to. Franchisor a worldwide,
perpetual, non-exclusive, fully-paid license to use and sublicense the use of the concept, process
or improvement to. the extent such use or sublicense would, absent this A_greement_ directly or'
indirectly infringe Franchisee’s rights therein.

ARTICLE 5. PROPRIETARY MARKS
5.1  Use of Marks.

Franchisee acknowledges that Franchisee’s right to: use: the Marks is derived. solely from
this Agreement and is limited to the operation of a Business. pursuant to and in compliance with
this Agreement and all applicable specifications, stahdatds and operating procedures prescribed
by Franchisor in the Manual (as herein defined), from time to time during the term of this
Agreement. Specifically and without limiting:the foregoing, Franchisee agrees:

(1)  Franchisee shall use only the Marks authorized by Franchisor in the Manual (as
herein defined), and shall use the Marks only in the manner authorized and permitted by
Franchisor.

(2)  Franchisee shall use the Marks only in connection.with the operation of the
custom frozen dessert, cookie, and ice cream sandwich CREAM Business licensed hereunder and
only within the Territory: referred to in Section 1.01 of this Agreement.

(3) This Agreement does not confer any goodwill or ‘interests: in the Marks upon
Franchisee. Franchisor owns all right, title, and interest in and to. the Marks and the and any and

all goodwill arising from Franchisee’s use of the Marks under the System shall inure solely and

exclusively to the benefit of Franchisor, and upon expiration or termination of this Agreement

.and the license herein :granted; except as expressly provided herein; no monetary amount:shall be
assigned to any goodwill associated with Franchisee’s use of the System or Marks.

4y  The Marks are valid and serve to identify Franchisor, the System and those

licensed under the System. Franchisee agrees not to directly or indirectly centest the validity or

ownership of the Marks. Throughout the term of this Agreement; including any extensions,
thereof, Franchisee shall identify himself or herself as a franchisee of Franchisor in conjunction
with any use of the Marks, displaying the Marks in connection with the operation of the- Business
as Franchisor may specify from time to time.

&) Franchisee agrees not to use any Mark llcensed under this Agreement in
connection with the sale of any unauthorized product or service or in any other mannér not
expressly approved in writing by Franchisor.
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(6)  If'it becomes advisable at any time; in Franchisor’s sole discretion, for Franchisor
or Franchisee to medify or discontinue use of any Mark or use one or more. additional or
substitute Marks or- commercial symbols, Franchisee shall discontinue using all Marks which
Franchisor has notified Franchisee, in writing, have been modified or discontinued within ten
10) days of receiving written notice and, at Franchisee’s sole cost and expense, shall promptly
begin using such additional, modified or substituted Marks.

(7)  Franchisee may not use the Marks as part of Franchisee’s corporate .or other legal
name. Franchisee’s corporate name and all d/b/a names or fictitious names under which
Franchisee proposes to. do business must, be approved by Franchisor in. writing before use.
Franchisee must promptly register at the office of the county in which Franchisee’s Business is
located; or such other public office as provided for by the laws of the state in which Franchisee’s
Business is located, as doing business under such assumed business name.

(8)  Franchisee must promptly notify Franchisor of any suspected unauthorized use of
the: Marks, any challenge to the validity of the Marks, or any challenge to Franchisor’s.
ownership of, Franchisor’s right to use and to license others to use, or Franchisee’s right to use,
the Marks. Franchisee acknowledges that Franchisor has the sole right, though not the obligation

to direct and control any administrative proceeding or litigation mvolvmg the Marks, mcludmg
any settlement thereof. Franchisor dlso has the right, but.not the obligation, to take action against
uses' by others that may constitute infringement of the Marks. Franchisor has. the right, though
not the obligation, to defend Franchisee against any third- party claim, suit, or demand arising
out of Franchisee’s use of the Marks. Insuch circumstances, if Franchisor, in.Franchiser’s sole
discretion, determines that Franchisee has used the Marks in accordance with this Agreement,
Franchisor shall bear the cost of such defense, including the cost of any judgment or settlement.
If Franchisor, in Franchisor’s sole discretion, determines that Franchisee has not used the
Marks in accordance with this Agreement, Franchisee shall bear the cost of such defense,
including the cost of any judgment or settlement. In the event of any litigation relating to
Franchisee’s use of the Marks, Franchisee shall execute any and all documents and do such acts
as may, in Franchisor’s opinion, be necessary-to carry out such defense or prosecution including,
without limitation, becoming a nominal party to any legal action. Except to the extent that such
litigation is the result of Franchisee’s use of the Marks in a manner not in accordance with this
Agreement, Franchisor agrees to reimburse Franchisee for Franchisee’s out-of- pocket costs in
performing such acts.

)] Franchisee shall use the Marks. only in cofinection with the Business and only at
the Premises and in advertising for the Business.

(10)  Franchisee shall use all Marks without prefix or suffix and in conjunction with the

symbols “T™”, SM”, “S” or “®”, as appllcable Franchisee may not use the. Marks.in connection

with the. offer or sale of any products or services which Franchisor has not authorized for use in

connection with the System.

(11)  Franchisee must identify itself as the owner of the Business (in the manner
Franchisor prescribes) in conjunction with ariy usé of the Marks including, without limitation, on

invoices, order forms, receipts, and business stationery, as well as at such conspicuous locations

at the Business premises as Franchisor may designate in writing. In all public records, in
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relationships with other persons, and on letterhead and business forms, Franchisee shall 'indicatc
Franchisee’s independent, ownership of the Franchised Business and that Franchisee is solely an

independent franchisee of Franchisor.

(12)  Franchisee must prominently display the Marks on or in connection with any

'media advertising; promotiohal materials, posters; displays, receipts, stationery and forms that
Franchisor designates and in the manner that Franchisor prescribes.

(13)  Franchisee’s right to use the Marks is limitéd to such uses as are authorized under
this Agreement, and any unauthorized use: thereof shall constitute an infringement of
Franchisor’s rights.

(14) Franchisee shall not use the Marks to incur any obligation or indebtedness on.
Franchisor’s behalf.

(15)  Franchisee. shall -execute all documents Franchisor deems necessary to. obtain
protection for'the Marks or to maintain their continued validity andienforceability.

(16)  Franchisor owns all. right, title; and intérest in and to the Marks and the goodwill

associated with and symbelized by them, and Franchisor has the right to use, and license others

to use, the Marks;

(17)  The Marks are valid and serve to identify' the System and those who are

authorized to operate under the System;

(18) During the term of this Agreement and aftér its expiration or termination,
Franchisee shall not directly or indirectly contest the validity of, or Franchisor’s ownership. of, or
right to use and to license others to use, the Marks;

 (19) Franchisee’s use of the Marks does not give Franchisee any ownership interest or
other interest in or to the Marks;

(20) Al goodwill arising ‘from. Franchisee’s use of ‘the Marks' shall inure solely and
exclusively to Franchisor’s benefit, and upon expiration or termination of this Agreement, no
monetary amount shall be assigned as attributable: to any goodwill associated with Franchisee’s
use of the System or the Marks;

(21)  Except as specified in Section 1.02 hereof, the license of the Marks granted to
Franchisee hereunder is nonexclusive and Franchiser retains the right, among others, (i) to use
the Marks itself in connection with. selling products and services, (ii) to grant other licenses for
the Marks, and (jii) to develop and establish other systems using the Marks, similar proprietary
marks, or-any otheér proprietary-marks, and to grant licenses thereto without provndmg Franchisee
any rights therein.

5.2 Protection of Marks.

Franchisor will take all steps reasqgably mnecessary to preserve and protect.the ownership
and validity of the Marks. Franchisor will use, and permit Franchisee and other franchisees. to
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use, the Marks only in accordance with the System and the standards and specifications attendant

‘thereto which underlie the goodwill associated with and symbolized by the Marks.

ARTICLE 6. FRANCHISEE’S OBLIGATIONS & DUTIES

6.1 Selection and Lease of Premises.

(a)  Time Periods. Unless otherwise agreed by Franchisor, within 7 months of the date
this; Agreement is sigried, the Premises shall be selected and a lease signed: by Franchisee subject
to. Franchisor’s written approval. In any event, and unless otherwise specified by Franchisor,
Franchisee shall commence business operations within 1 year of the date this Agreement is
signed. If Franchisor has not approved a location for Franchisee to operate:the Business as of the:
date Franchisee signs: this Agreement, the parties shall enter into the Site Selection Addendum
attached as Exhibit 1 to this Agreement, the terms of which shall govern the parties’ sntes
selection obligations. Franchisee may not relocate the Business without Franchisor’s prior
written consent. Upon written request by Franchisee, Franchisor may, in its sole discretion
extend the deadline to obtain possession of the Premises.

(b)  Lease Terms. The term of any lease for the Premises, including any options, must
be equal to or greater than the term of this Agreement. Franchisor has the right to review,
evaluate and approve Franchisee’s proposed lease (the “Lease™) for the Premises prior to.
execution. Franchisor may condition Franchisor’s approval of any proposed Lease on, among
other ‘things, Franchisee and Franchisee’s landlord’s execution of a Collateral Assngnment of
Lease (attached as Exhibit 3 hereto) which (i) grants Franchisor the right, without the obligation,
to assume the Lease upon (a) Franchisee’s default under the Lease, or (b) termination, transfer or
expiration of this Agreement; and (ii) authorizes and requires Franchisee’s landlord to disclose-to
Franchisor, upon. Franchisor’s request, sales and other information Franchisee has furnished to
the landlord. Franchisee shall deliver an executed copy of the Lease and the Collateral
Assignment of Lease to Franchisor within ten (10) days of execution thereof. Neither
Franchisor’s review of the Lease nor Franchisor’s acceptance of the site Franchisee has. selected
constitutes :a. representation or guarantee that Franchisee will succeed at the Premises or an
expression .of Franchisor’s opinion regarding the terms. of the Lease. Franchisor encourages
Franchisee to seek independent counsel from a lawyer or business adviser to assist Franchisee in
selecting a location and negotiating'a lease forthe Business.

() Relocation. If, for any reason,, the Lease term is shorter than the term of this
Agreement and the Lease cannot be renewed or extended, or Franchisee cannot.cortinue for any
other ‘reason to occupy the Premises, Franchisee must relocate. the CREAM Businéss to a-
mutually acceptable site within the Temtory to complete the unexpired portion of the term of this
Agreement. Franchisee must notify Franchisor of Franchisee’s intention to relocate, procure a
site acceptable ‘to Franchisor within ninety (90) days prior to closing Franchisee’s existing
Business, and. open the new Business for business within thirty (30) days of closing Franchisee’s
existing,Business..
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6.2 Business Appearance and Construction.

The Business shall conform to Franchisor’s standards and specifications for -appearance,
layout and design. Franchisor may provide Franchisee with prototypical architectural rough
drawings for build-out of the Business as Franchisor:deems appropriate in its sole discretion, but
Franchisee is ultimately responsible for the preparation of final architectural and working
drawings necessary to complete construction and/or build-out at the Premises: Franchisor must
approve all plans before Franchisee begins construction/build-out: Franchisor must approve all
subsequent, material changes to the plans and drawings before such changes may be
implemented,  Franchisee must purchase architecture and contracting services for: the
construction .of the Business which meet Franchisor’s minimum specifications as outlined in the
Manual (as defined in Section 6.05 below). Franchisor reserves; the right fo designate a supplier
Franchisee must use:in connection with such services as.designated in the Manual. Any architect
orcontractor which Franchisee hires must be approved by Franchisor, in advance, and in writing.
Franchisee is solely responsible for ensuring that the site conforms to all local ordinances and
buildirig codes and obtaining any required permits, Franchisee further acknowledges that
Franchisor has no responsibility to. ensure that the Franchised Business is developed and
operated in compliance. with all applicable laws, ordinances, and regulations, and that Franchisor
shall have o liability in the event the development .or operation of the Franchised Business
violates any law, ordinance or regulation.

6.3  Attend and Satisfactorily Complete All Training; Attend Conventions..

Franchisee and all traifiees of Franchisee shall, at Franchisee’s sole expense, attend and
satisfactorily complete all segmerits of the training program as provided for in Section8.01
hereof. Franchisee agrees to attend all seminars and additional/refresher training ‘and pay all
associated costsas provided for in Sections 7.02(c) and 8.02 below.

6.4  Opening Requirements.

Franchisee shall open the Business for business within one (1) year from the date
Franchisor and Franchisee sign this Agreement.

6.5  Operation of Business.

(@)  Operations Manual. Franchisee shall follow Franchisor’s start-up timetable as
delivered durmg Franchisor’s training program regarding the development and commencement
of Business operations and shall thereafter, continuously operate the Business devoting
Franchisee’s full working time, best. efforts, skills, and diligence to the Business, selling and
providing only those custom frozeri dessert, cookie and ice cream sandwich products, services
and supplies authorized or required to be provided as part of Franchisor’s System as set forth in
Franchisor’s confidential operations manual (“Manual”), including supplements, addenda and
amendments thereto, and Franchisee shall not sell or provide other services or products except
those which Franchisor, in its sole and absolute diseretion, shall approve as being compatible and
not interfering with Franchisor’s System, Marks and Network. However, while the Manual is
designed to protect Franchisor’s brand and reputation, and the goodwill :associated with
Franchisor’s Marks, the Manual is not designed to control the day-to-day operation of the
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Franchised Business. The Manual, as modified from time to time, and containing the:most current
schedule of'fees, is incorporated in this franchise:agreement by reference.

(b) System Improvements. Franchisee acknowledges and agrees that Franchisor may
supplement, improve or otherwise alter the System and the methods, procedures and techniques
which Franchisee:is authorized and requnred hereunder to utilize in the operation of the Business,
including addition to or elimination from the System of products (or services) or other activities
constitutin_g elements thereof. Franchisee acknowledges and -agrees that Franchisor shall have
sole control and discretion over all supplements, improvements, alterations and development of
the System, and the products .and services offered there under; that this control and discretion is
in the best interests of the System; and that Franchisee will comply with all Franchisor’s
requirements concerning the System and Network improvements thereto, including the payment
of -any fees or costs associated therewith. Franchisee shall endeavor, in its operation of the
Business to develop and conceive such supplements, improvements and alterations, and upon
doing so shall in each case promptly and fully advise Franchisor thereof. Franchisor shall have
the right, but not the obligation, to make use of all supplements, improvements: and alterations; so
conceived or developed by Franchisee, including the right to disseminate the same to all
franchisees for their use, all without payment of royalties, fees or other compensation by
Franchisor or-other franchisees.

) Compliance with Netwerk. Franchisee understands and acknowledges that this
franchise and the CREAM Business will benefit from being an integral part of a network of
similar franchises in a variety of locations, utilizing the System in a uniform manner, providing
uniform custom ftozen dessert, cookie and ice cream sandwich products and supplies with
personnel of uniform skill and training, hence capable of mutual complementation and
interrelation, particularly in the types-and.quality of custom frozen dessert, cookie and ice cream
sandwich products, and supplies offered. Accordingly, Franchisee agrees, specifically and
without limiting any other obligations of Franchisee expressed in this Agreement, that the.
interests of Franchisor’s System and. Network are vital to the: success of each franchisee, and that
each franchisee has an obligation to promote and further Franchisor’s System and Network to the
fullest extent possible. Therefore, Franchisee agrees to adhere to Franchisor’s standards,
specifications and requirements concerning the Marks, Franchisor’s System and Network as
specified by Franchisor from time: to time. in the Manual including, without limitatien, the
offermg of any new products or services, the elimination of any previously spemfied products or
services, and the operation of the Business as an integral part of Franchisor’s Network,
cooperating;and complementing other CREAM franchises thereof.

(d)  Follow Manual and Standards. Franchisee shall operate the Business in all
respects in accordance with.all reasonable requirements of Franchisor from time to time in effect,
as seét forth in the Manual and in other cofimunications from Franchisor, maintaining the highest
businéss. staridards of quality and ethical conduct. The Business shall be established and at all

times operatéd as and constitute a business ‘of the highest quality and professionalism. With

respect to the Manual, Franchisee specifically agrees as follows:

(1)  Franchisee shall treat the Manual and any other Manual created and approved for
use in the operation of the Business, and the information centained therein, as confidential, and
shall use:all reasonable.efforts to inaintain this information as secret .and confidential;
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(2) Franchisee agrees that the Manual shall remain the sole property of Franchisor;
and that Franchisormay, from time to time, revise the contents of the Manual;

()  Franchisee agrees to comply with each new or chariged provision of any Manual;
that no modification of the. Manual will alter Franchisee’s. fundamental status and rights under
this Agreement; and that Franchisor may update the: Manual (ot portions théreof) manually or by
electronic: means via Franchisor’s website, email oras otherwise specified by Franchisor.

(@  Franchisee agrees that the master copy of each Manual maintained by Franchisor
at its principal office -shall be controlling in the event of a dispute relative to the content of any
Manual.

(5)  Franchisee agreesto keep the Manual in.a secure location at the Premises.

6) Franchisee must honor the terms of all. promotional or discount programs that
‘_Franchlsor may offer to the public for System businesses, and Franchisee must comply with any
pr1c1ng policies Franchisor may specify, including minimum and maximum price policies,
‘minimum advemsed prlce pollcles and umlateral prlce pOl]ClCS Franchlsee must also prov1der

:of—charge as Franchl_sor may speclfy

6.6  Purchasing Requirements.

(@) CREAM Business. Specifications. Franchisee shall use signs, fiirnishings,
supplies, fixtures, equipment and inventory which comply with Franchisor’s then-current
standards and specifications (including, without limitation, standards and specifications for
products, services, equipment, furnishings, audio and video 'materials, fixtures: and signage),
which Franchisor establishes from time to time. Franchisor has the right to change Franchisor’s
standards and specifications ‘in Franchisor’s sole discretion. Franchisee acknowledges that
Franchisee may be required to incur an increased cost to comply with any such changes at
Franchisee’s expense.

(b)  Approved Frozen Dessert, Cookie and Ice Cream Sandwich Products. Franchisee
shall offer all products and. services which Franchisor prescribes and only those custom frozen
dessert, cookie' and ice cream sandwich. products and related supplies that meet Franchisor’s
standards of quality and have been expressly approved by Franchisorin writing forofferor sale by
Franchisee. Franchisee shall refrain from any deviation from. Franchisor’s standards and
specifications for selling custom frozen dessert, cookie and ice cream. sandwich products (or
services that may be developed), and shall discontinue offering and selling any .custom frozen
dessert, cookie and ice cream sandwich product (or service) that Franchisor dlsapproves in
writing from time to time, in its sole discretion. Franchisee shall at all times maintain sufficient
levels of inventory and other products, of'the type, quantity and quality as.specified.in.the Manual
or.otherwise in'writing, toadequately satisfy consumer demand. Franchisee:must offer and sell all
private label products which Franchisor designates for sale by System franchisees. Such ‘items
may include, without limitation, shirts, pants, jackeéts and other clothing, and accessories:
including, but not limited, specialty reusable cups and serving containers.
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(¢)  Designated and Approved Suppliers. Recognizing that preservation of the System
depends. upon product and service umform1ty and the maintenance of Franchisor’s trade dress,
Franchisee agrees to purchase certain signs, furnishings, supplies, fixtures, -equipment. and
inventory from Franchisor or from approved or designated third party suppllers as Franchisor
shall specify, from time to time, in the: Manual and otherwise in writing. Franchisee hereby
acknowledges that Franchisor, ‘Franchisor’s affiliates and/or a third party may be one of several,
or the only, approved supplier of any item. Franchisee further acknowledges and agrees that
Franchisor-and/or Franchisor’saffiliates have the right to derive revenue and a profit on any items
that Franchisor, Franchisor’s affiliates or Franchisor’s approved suppliers supply to Franchisee.

. (d  Supplier Approval. In the event Franchisee wishes to purchase any unapproved
item, including inventory, and/or acquire approved items from an unapproved supplier,
Franchisee must prov1de Franchisor the name, address and telephone number of the proposed
supplier, a description of the item Franchisee wishes to purchase, and the purchase price: of the
item, if known. At Franchisor’s request, Franchisee must prov1de Franchisor, for testing
purposes, a sample of the item Franchisee- wishes to purchase. If Franchisor incurs any costs in
connection with testing a particular product or evaluating an unapproved suppller at Franchisee’s
request, Franchisee or the supplier must reimburse Franchisor for Franchisor’s reasonable testing
costs, regardless of whether Franchisor subsequently approves the item or suppller Nothing in
the foregoing shall be construed to require Franchisor to approve any particular supplier.

Franchisor may base Franchisor’s approval of any such proposed item or suppher on.

considerations relating not only directly to the. item or supplier itself, but also. indirectly to the
uniformity, efficiency, and quality of operation Franchisor deems necessary .or desirable in
Franchisor’s System as a whole. Franchisor has the right to receive payments from suppliers on
account of their dealings with Franchisee and other franchisees.and to use all amounts Franchisor
receives without restriction (unless instructed otherwise by the supplier), for any purposes
Franchisor deems appropriate. Nothing herein shall require Franchisor to approve dn
unreasonable number of suppliers for a given item, which approval might, in Franchisor’s
reasonable judgient, result in higher costs or prevent the effective of economical supervision of
approved suppliers. Franchisor may revoke Franchisor’s approval of particilar products or
suppliers when Franchisor determines, in Franchisor’s sole discretion, that such ‘products. or
suppliers no longer meet Franchisor’s standards. Upon receipt of written notice: of such
revocation, Franchisee must cease purchasing products from such supplier. Franchisee must use
prodiicts purchased from approved suppliers solely in connection with the operation of
Franchisee’s Business and not for any competitive business-purpose:

(e).  System Suppliers. Franchisor may establish business relationships, from time to
time, with suppliers who may provide services or products, including, among other things,
certain furnishings, supplies, fixtures, equipment and inventory according to Franchisor’s
proprietary standards and specifications, or private label goods which Franchisor has authorized
and prescribed for sale by System franchisees (“System Suppliers™). Franchisee recognizes that
such products and setfvices. are. essential to the operation of the Business and to the System
generally. FEranchisee fiirther recognizes that Franchisee’s failure to pay System Suppliers may
interfere with such suppliers’ willingness to supply the System, which may result'in other System
franchisees™ inability to obtdin product or-ability to obtain product only on less favorable credit
terms. Accordingly, Franchisee.expressly agrees to pay System Suppliers as and when due.
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6.7 Operations.

(a) Management. Unless agreed otherwise in writing by Franchisor, Franchisee shall
devote full workmg timé to the Business. during the term of this Agreement. In the event
Franchisee is given consent to dévote less than full working time to the operation of the
Business, Franchisor’s coriseént will be conditioned on Franchisee employing a competent
individual, approved by Franchisor, who has been adéquately trained by Franchisee. Franchisor
must. approve of the manager which Franchisor will approve in. its sole discretion. If this
individual has not been adequately training by Eranchisee, he of she mitist successfully complete
Franchisor’s then-current training requirements as provided for in Section 8.01. This individual
must devote to the management of the Business at least the equivalent of the working time not
devoted by Franchisee; and provided further, that if Franchisee is at any time, by reason of
sickness, disability or other cause, rendered unable to devote full working time to the operation,
Franchisee shall employ one or more substitutes; all to the end that there shall be. devoted to the
management of the Business at:all times at least the full working time of one competent individual
who has successfully completed. Franchisor’s training program. In no event shall Franchisee
conduct or operate, dlrectly or mdlrectly, or be employed by or associated in any way with any
business which is competitive with.the operation of the Business, or any portion thereof.

(b)  Hours of Operation. Franchisee must operate the Business for at least those
months, hours and days that Franchisor specifies in the Manual or-otherwise in writing.

(¢)  Appearance of Premises/Customer Services. Franchisee must maintain the
Business in a clean, safe and attractive manner, and in accordance with all applicable
requirements of law, including all federal, state and local laws or regulations; and ‘the Manisal.
Franchisee and Franchisee’s employees must give prompt, courteous and efficient service to the
public and otherwise operate the Business so as to preserve, maintain and enhance the reputation
and goodwill of the:System.

(d)  Personnel. Franchisee must employ a sufficient number of qualified, competent
personnel, offer prompt, courteous and efficient service to the public, and otherwise operate the
Business in compliance with the System so as to preserve, maintain and enhance. the reputation
and goodwill of the System. All employees engaged in the operation of the Business during
working hours shall dress conforming to Eranchisor’s standards, shall present a neat and clean
appearance (including wearing Franchisor’s. uniform, if required) in conformance with
Franchisor’s reasonable standards, and shall render- competent, efficient service to the customers
of the Business.

(e)  Compliance with the Manual. Franchisee agrees to ‘operate: the Business in
accordance with the Manual. Franchisee- shall immediately train and .instruct Franchisee’s
employees in accordance with the Manual, and shall continue such trdining and instruction as
long as each employee is employed. The Manual shall set forth the practices, procedures and
methods to be utilized at the Business. ‘The standards set forth in the Manual are designed to
protect the System and the Marks associated therewith, and not to control the day-to-day
operation of the Franchised Business. Franchisee at all times will remain responsible for the
operation of the Franchised Business, and all activities occurring at the Franchised Business.
Franchisee must. hire, train, discipline and otherwise be solely responsible for the Franchised
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Business’s employees. Franchisor is not responsible for, and does net direct or control. the
conduct of any employee of Franchisee.

® Working Capital Reguirement Franchisee must. at all times maintain_such
working capital as may be reasonably necessary to enable Franchisee to ‘properly and fully carry
out and perform all of Franchisee’s duties, obligations and responsibilities hereunder and to
operate the Business in a businesslike, proper and efficient manner.

(@ Inventory Levels, Franchisee must at all times maintain sufficient levels of
inventory to.adequately meet consumer demand.

(h)  Promotion of CREAM Network. Franchisee shall vigorously pursue and premote
sales ‘and activities leading to growth by the Business, marketing the Territory to its fullest
potential and shall cooperate: with Franchisor and other franchisees in Franchisor’s Network in
promoting and enhancing Franchisor’s System; Network .and Maiks.

®» Customer Complaints. Franchisee: shall promptly respond to any customer
complaint and inform Franchisor of any complaint not fully resolved to the customer’s
satisfaction within seven (7). calendar days. Franchisor shall have the right, but not the
obligation to assist in or' mandate a resolution to any customer complaint. Franchisee shall, at
Franchise¢’s sole expense, implement any resolution that Franchisor directs.

(€)] Credit Card Guidelines. Franchisee agrees to comply with the then-current.
Payment Card Industry Data Security Standards (“PCI DSS”), as such standards may be revised
and modified by the PCI Security Standards Council (see www.pcisecuritystandards.org), or-any
successor organization or standards that Franchisor may reasonably specify. Franchisee’s
requirements include; but are not limited to, implementing the enhancement, security
requirements, and other standards that the PCI Security Standards Council (or its successor)
requires. of a.merchant that accepts payment by credit and/or debit cards.

6.8 Computer Software and Hardware.

(@) Requirements. Franchisee shall purchase and use any and all computer software:
programs (“Software™) which Franchisor has developed or may develop and/or designate for use:
for the System, and shall purchase such computerhardware as may be necessary for the efficient
operation of the Software, including without limitation, a pomt- of-sale electronic cash. register
system ‘and credit card machine and a scanner.. Franchisor has the right to require Franchisee to
update or upgrade computer hardware components and/or Software as Franchisor deems

~ necessary from time to time. In addition, Franchisor has the right to. require Franchisee to enter

into a separate maintenance agreement for such computer hardware and/or Software.
Notwithstanding the fact that Franchisee must buy, use and maintain the computer hardware and
Software meeting Franchisor’s standards and specifications, Franchisee will have the sole and
complete responsibility for: (i) the acqulsmon operation, maintenance and upgradmg of the
computer hardware and Seftware; and (ii) any and all consequences that may arise if the
computer hardware and Software is not properly operated, maintained and upgraded.

(b) If and at such time Franchisor devglops» and custom-designs a software program
for conducting accounting, inventory and point-of-sale functions, or any other activities related
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to the operation of Franchisee’s Business (“Proprietary Software Program”), Franchisee, at
Eranchisee’s own expense, agreeés to obtain the computer hardware required to implement the
Proprietary Software Program into Franchisee’s Business, and to eomply with all specifications
and standards prescribed by Franchisor regarding the: Proprietary Software Program as pfovided
from time to time in the Manual or otherwise in writing. Ay Propriétary Software Program
shall be considered to be a part of Franchisor’s Confidential Information. It.is. possible that
Eranchisor might not be able to alter the Proprietary Software: Program and system to
accommodate each -and every franchisee of the System, and therefore, at such time that
Franchisor requires the implementation of such Proprietary Software Program, Franchisee shall
only utilize the program as prescribed by Franchisor.

6.9  Area Computer Network, Intranet or Extraret Participation.

Franchisee is required to participate in any System-wide area computer network, intranet
system or extranet system that Franchisor implements and may be required by Franchisor'to use
such area computer network, intranet system or extranet system to, among other things: (i) submit
Franchisee’s reports due under this. Agreement to Franchisor online; (ii) view and print portions
of the Manual; (iii) download approved local advertising materials; (iv).communicate with
Franchisor and other System franchisees; and (v) participate in online training. Franchisee
agrees to use the facilities of any such area computer network, intranet system or extranet system
in strict compliance with the standards, protocols, and restrictions: that Franchisor includes in the
Manual, including those: related to the- encryption of Confidential Information and prohibitions
against the transmission of libelous, derogatory or defamatory statements. Further, Franchisor
will pursue action. to fullest extent allowed by law if Franchisee misuses any System-wide area.
computer network, intranet system or.extranet system.

6.10 Personal Conduct.

Franchisee agrees to refrain from: committing any act or pursuing any course of conduct
that tends to put the Marks or*System into disrepute.

6.11 Telephone.

Franchisee must obtain a new telephone: number and telephone listing at Franchisee’s
expense, to be listed under the “CREAM” name and not under Franchisee’s corporate,
partnership, ot individual name, and to. be used exclusively in connection with Franchisee’s
operation of the:Business. Franchisee expressly agrees to execute the Conditional Assignment of
Franchisee’s. Telephone Numbers, Facsimile Numbers and Domain Names attached hereto as
Exhibit 4; which provides:that, upon the expiration, transfer or termination of this Agreement for
any reason, Franchisee shall terminate Franchisee’s use of such telephone number and listing, as. -
well as any other facsimile niumbers and listings and domain names ‘and Internet listings, and
assign same to Franchisor or Franchisor’s designee. Franchisee must answerthe telephone in'the
mannerFranchisor specifies in the Manual.

6.12 Payment of Debts.

Franchisee is' solely responsible for selecting, retaining and paying Franchisee’s
employees; the payment of all invoices for the purchase of goods for use in the Business; and
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determining whether; and on what terms, to obtain any financing or credit which Franchisee
deems advisable or necessary for the conduct of the Business. Franchisee agrees 'to pay all
current.obligations and liabilities to suppliers, lessors and creditors on a timely basis. Franchisee
agrees to indemnify Franchisor in the event that Franchisor elects to pay any of Franchisee’s
obligations in order to preserve the relationship between System Suppliers and System
franchisees. Franchisee agrees to make prompt payment of all federal, state and local taxes,
including individual and corporate taxes, sales and use‘taxes, franchise taxes, gross receipts taxes,
employee withholding taxes, FICA. taxes, and personal property and real estate taxes, arising
from Franchisee”s operation of the Business. Franchisee agrees to indemnify Franchisor in the
event that Franchisor is.held responsible for thesetaxes.

6.13 Compliance with Applicable Laws.

Franchisee must comply with all applicable federal, state and local laws, ordinaneés and.
regulations regarding the construction, design and operation of the Business (including, without
limitation, all regulations relating to all government regulations relating to food preparation,
service, and delivery, if applicable, immigration laws, health and sanitation laws and regulations,
occupational hazards and health; consumer protection, trade regulation, worker’s compensation,
unemployment insurance, withhelding and payment of federal and state income taxes, social
security taxes and sales, use and property taxes, :and the applicable provisions of the Americans:
with Disabilities Act (“ADA”)). Franchisee expressly acknowledges that Franchisor has not;
researched the specific laws and regulations applicable to Franchisee’s Business, and that
Franchisee is:solely responsible for compliance with such laws and regulations.

6.14 Trade Secrets and Confidential Information.

Franchisee must maintain the confidentiality of all Confidential Information as set forth
in Section 4 of this Agreement.

6.15 Image.

Fratichisee acknowledges that Franchisor has developed the System to offer and sell
products which will distinguish the Business from .other ice cream shops, bakeries and chains
which offer similar menu items valued at different prices and with less attention paid to product
quality and customer service excellence. Franchisee agrees to offer services and products and to
conduct the Business in such a manner which will serve to emulate and enhance the image
Franchisor intended for the System. Franchisee further acknowledges and agrees that each
aspect of the System is important not only to Franchisee but also to Franchisor and to other
System franchisees in order to maintain the highest operating standards, achieve: system wide:
uniformity and increase the demand for food and beverage items served by System franchisees.
Franchisee agrees to comply with the standards, specifications and Tequirements Franchisor set
forth in erder to uniformly convey the distinctive image of a Business. Franchisee shall, in the
operation of the Business and in selling items, use only such displays, labels, forms, and
stationery imprinted with the Marks and colors as prescribed ftom time to time by Franchisor.
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6.16 Pending Actions.

Franchisee shall notify Franchisor, in writing, within five (5) days of the commencement.
of ‘any action, suit or proceeding or the issuance of any order, suit or proceeding of any court,
agency or other government instrumentality, including the receipt. of any notice or citation,
which may adversely affect the operation or financial condition of Franchisee. or the Business.

6.17 Standard Maintenance..

Franchisee agrees to repair, refinish, repaint; replace, and/or otherwise redo the Business,
including its signs, furnishings; fixtures, decor, and any other tangible. pait or property of the
Business, at Franchisee’s sole expense.and at such tifmes as Franchisor may reasonably direct.
Franchisee ‘agrees that Franchisor has the right to direct Franchise€é to remodel, re-equip, and
otherwise refurbish the Premises in the manner necessary to bring it into ¢onformance with other
franchises of the type Franchisor and Franchisor’s franchisees are opening at the time -of such
direction.

6.18 Right of Entry.

Franchisee agrees, that in order to maintain the high quality and uniform. standards
associated with the System and to protect its goodwill and reputation, to permit Franchisor, and
its agents the right to enter'the Premises at all times during regular business hours, without prior
notice to Franchisee, for the purpose of determining compliance with this Agreement and
Manual, as well as. for interviewing Franchisee’s customers and personnel, obsetving operations
and -conducting on-site market surveys or studies. Franchisee shall cooperate with Franchisor’s
agents dufing; these visits, and upon notice from: Franchisor or its agents, -and without limiting
Frarichisor’s other rights under this Agreement, Franchisee is obligated to make changes. to
Franchisee’s-operations based upon any inspections by Franchisor.

6.19 Indemnification.

Frarichisee and Franchisee’s principals agree to' indemnify, defend and hold Franchisor,
Franchisor’s affiliates and their respective shareholders, directors, .officers, employees, agents,
successors ‘and -assignees: (“Indemnitees”) harmless against and to reimburse them for all
claims, obhgatlons liabilities and damagcs (“Claims”), including any and all taxes, directly or
1nd1rectly arising out.of, in whole or in part: (i)the operation of Franchisee’s Business, including
the use, -condition, or construction, equ1pp1ng, décorating, maintenance or day-to-day operation
of the Business, the sale of any service or merchandise sold from the Busmess,, and Franchisee’s
advertising; (ii) Franchisee’s use of the Marks; (iii) the transfer of any interest in this Agreement
or Franchisee’s. Business in any manner not in accordance with this Agreement; (1v) the
infringement, alleged infringement, or any other violation or alleged violation by Franchisee or
any of Franchisee’s principals of any patent; mark or copyright or other proprietary right. owned
or controlled by third parties; (V) libel, slander or any other form of defamation of Franchisor, the
System or any franchisee or developer operating under the System, by Franchisee or by any of
Franchisee’s principals; and (vi) Franchisee’s violation of any labor or employment law. For
purposes of this indemnification, “Claims” shall mean and include all obligations, actual,
consequential, punitive and other damages; and :costs reasonably incurred in the defense of any
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action, including attorneys”, attorney -assistants’ and expert witness fees, costs of investigation
and proof of facts, court costs, other | lltlgatlon expenses, and travel and living expenses, whether
or not such clalmsre_xcecd the amount of insurance coverage available through Franchisee to
Franchisor. Franchisor shall have the right, though net the obligation, to defend any such Claim
agamst it in such manner as Franchisor deems approprlate or desirable in Franchisor’s sole
discretion. 'Such an undertaking by Franchisor shall, in no manner or form, diminish
Franchisee’s and each of Franchisee’s principals’ obligations to indemnify the Indemnitees and
to hold them harmless. This indemnity shall continue in full force and effect subsequent to and
notwithstanding the expiration or termination of this Agreement.

6.20 Encumbrances..

During the term of this Agreement, except with the prior written consent of Franchisor,
Franchisee shall not mortgage, pledge or otherwise assign as security, this Franchise Agreement,
the Business or any part thereof, which consent shall not be unreasonably withheld in connection
with the financing of the Business.

6.21 Joint Employment.

Franchisee will have sole -authority and. control over the day-to-day operations of the
Franchised Business and Franchisee’s employees and/or independent contractors. Franchisee
agrees 1o be solely responsible for all employment.decisions and to. comply with all state, federal,
and local hiring laws and functions of the Franchised Business, including without limitation,
those related to hiring, firing, training; wage and hour requirements, compensation, promotion,
tecord-keeping, supervision, and discipline of employees, paid or unpaid, full or part-time. At no
time. will Franchisee or Franchisee’s. employees be deemed to. be employees of Franchisor or
Franchisor’s affiliates.

6.22 Customer Privacy.

Franchisee agrees to comply with all applicable laws pertaining to the privacy of the
customer, employee; and transactional information (“Privacy Laws™). Franchisee further agrees
to comply with Franchisor’s standards and policies pertaining to Privacy Laws. If there is a
conflict. between Franchisor’s standards and policies pertaining to Privacy’ Laws and actual
applicable law, Franchisee will: (i)comply with the requirements of applicable law;
(ii) immediately give Franchisor written notice of said conflict; and ('i_i'i.) promptly and fully
cooperate with Franchisor in determining the most effective way, if any, to meet Franchisor’s
standards and policies pertaining to Privacy Laws thhm the bounds. of appllcable law.
Franchisee agrees not to publish, disseminate, implement, revise, orrescind a data privacy policy
‘without Franchisor’s prior written:consent.
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ARTICLE 7. FRANCHISOR’S OBLIGATIONS
7.1 Pre-Opening Services.
Franchisor may assist Franchisee and perform initial services as follows:

(@)  Training Program. Franchisor shall provide Franchisee and up to one (1)

additional trainee specified by Franchisee; with a single training program in corinection with the

management’ and operation of the Business as described more fully in Section 8 of this.
Agreement.

()  Confidential Qperations Manual. Franchisor shall 1oan to: Franchisee, promptly

following the successful completion of Franchisee’s training program, one:complete copy of the
Manual.

(¢)  Initial Forms. Franchisor may provide Franchisee with copies of reporting and
other operating forms as detailed by Franchisor‘in the Manual.

(d). Site Criteria. Franchisor will provide Franchisée with information about
Franchisor’s minimum site: criteria for Franchisee’s use and completion as part of Franchisee’s:
lease evaluation process set forth in Section 6.01 above, containing site characteristics, proximity
factors, and square footage tecommendations. The parties agree furnishing this criteria does not
constitute an express or implied assurance, representation or warranty of any kind.

(¢)  Nonstructural Layout. Franchisor may, as it deems appropriate in its sole
discretion, advise on and provide Franchisee. with a basic design layout for Franchisee’s Business
that Franchisee will adapt to Franchisee’s specific: site but Franchisee is solely responsible for
énsuring that the Premises conforms to Franchisor’s standards and specifications. Franchisor
must approve in writing the drafts and final plans before: construction begins,

7.2 Support for Business Operations.

.op_efatlons the followmg

(a) Start Up. Assistance. Franchisor may assist Franchisee for a period of between
one (1) and four (4) days at Franchisee’s Business dependmg on Franchisee’s needs and aptitude,
to aid in learning operations and to assist in establlshmg standard operating procedures.
Franchisee shall pay Franchisor its then-current training fee plus the travel and living expenses of
Franchisor’s représentatives.

(b).  Consultation. Franchisor may, as it deems approprlate in its sole discretion, make
avallable at. ltS‘ corporate ofﬁce personnel for consultatlon by emall or moblle commumcatlons

Franchlsee s Business.

() Franchisee Conventions. Franchisor may sponsor annual seminars for updates on
new management techiniques, industry trends and other topics of interest to all franchisees.
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Although there will be no separate training charge for these séminars, in all cases it will be
Franchisee’s responsibility to pay all travel, living and other éxpenses incurred by Franchisee or
Franchisee’s employee(s) while attending these seminar, Franchisot' may use expenditures from
the Brand Fund (as defined in. Section 11.05). for purposes related 'to the coniventions, including
costs related to programs and materials. ' )

(d)  Updating. Franchisor may disseminate periodic supplements and amendments to
its.confidential Manual as well as:other information of general interest to all Franchisees.

()  Advertising.  Franchisor will supervise the deve]opment of advertising,
promotional, public relations, internet presence, website updates and other programs, including
the CREAM Brand Fund (as defined in ‘Section 11,,05,7) when_implemented pursuant to the terms
of Section 11.05..

() Additional Consulting. At Franchisee’s request, Franchisor may, as it deems
-app_ropriatc in its sole' discretion, provide additional, support or on-site con,sultjing services in
accordance with Franchisor’s then-current consulting fee schedule that sets forth acceptable
consulting assignments, the skill set required and currently hourly rate(s), minimums, travel
expenses, etc. An advance retainer may be required to commence the assignment, with
payments for the retainer and other billings due on receipt of invoice. Franchisee is also
responsible for paying all travel expenses (airfare, meals, and lod'ging) incurred by Franchisor’s
personnel.

(g) Start-up and Ongoing Inventory and Supplies. To the extent Franchisor deems
necessary in its sole discretion, Franchisor will provide spec1ﬁcat10ns for and designate sources
of supply from which Eranchisee agrees to purchase equipment, inventory, goods and supplies
necessary. for the start-up and ongoing operations of Franchisee’s Business..

(h)  New Manager and Additional Training. Franchiser may, as it deems appropriate
in its sole discretion, hold. refresher and :ongoing' training courses,. or training courses upon a
significant change to the System as provided in Section 8.03.

() Toll-Free Telephone Number. Franchisor has the right, but not the obligation, to
establish and maintain a toll free telephone number for the purpose of dealing with prospective
‘customers, improving customer service, and conducting customer follow-up and satisfaction
surveys. If Franchisor establishes a toll free number, Franchisee must comply with Franchisor’s
procedures for implementing the nationwide. service as Franchisor specifies in the Manual or
otherwise in writing, and Franchisée- may be required to pay a fee related to the establishment;
operation and maintenance of the toll free telephone number.

ARTICLE 8. TRAINING

8.1  Initial Training Program.

Franchisor shall provide Franchisee and up to one (1) additional trainee (“Trainee™)
specified by Franchisee, with a single tuition-free training program in connection with the
‘management and operation of the Business. The training program will be conducted at:
Franchisor’s headquarters or any othef location designated by Franchisor, of up ‘to 40 hours
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course shall ‘be attended and suc,cessfully Ac,ompl,eted, by F,ranchlsee and. Trainee no later than
thirty (30) days prior to opening the Business. Should Franchisee or Trainee il to complete the.
initial training program to Franchisor’s satisfaction, at Franchisor’s option, the respectivé pérson
may repeat the course, or in the case of the: Trainee, Franchisee may designaté a replacement
Trainee (the “Replacement Personnel”) and. send such individual to the next available initial
training program. Franchisor may charge its then-current tuition fee for such Replacement
Personnel attending an initial training program. Failure by Franchisee to complete the initial

training. program to Franchisor’s satisfaction is a cause for termination of this Agreement and

Franchisor may-terminate the Agreement.

8.2  Training of Additional Personnel.

Franchisee’s other empl‘oyees may be trained by Franchisee or another person who has.
completed Franchisor’s initial training program, or at Franchisee’s request, and subject to the

availability of Franchisor’s personnel, Franchisor will train Franchisee’s additional personnel at

Franchisor’s headquarters at Franchisor’s then-current tuition rate. Franchisee is responsible for

all expenses, including transportation to and from the train'ing site, as well as lodging, meals, and

wages during; training, incurred in training Franchisee’s additional personnel. All trammg must

be completed by Franchisee’s. personnel. before undertaking substantial responsibility in ‘the
operation. of the Business. Only Franchlsor-prowded trammg materials may be used by

Franchisee in training Franchisee’s personnel. Updated training materials will be provided to
Franchisee by Franchisor as-they are developed. Al training materials provided to Franchisee by
Franchisor shall at all times remain Franchisor’s property and Confidential Information, and
Franchisee agrees not to challenge Franchisor’s or Franchisor’s affiliates’ title or rights in or to

the training materials: Franchisee may not make any disclosure, duplication or other

unauthorized use of any portion of the training materials.

8.3  Additional or Refresher Training.

To assist Franchisee in thé operation of Franchisee’s Business, Franchisor may offer

additional training prograins andfor refresher courses to Franchisee and/or Franchisee’s
employees. Franchisor may require Franchise¢’s attendance at these programs and/or courses.

Franchisee is responsible for the expenses of Franchiséé’s and Franchisee’s employees, mcludmg
transportation to and from the training site and lodging, meals, and salaries during such training.

The additional training programs and refreshér courses will be at Franchisor’s then-current tuition

rate: for suchtraining.
ARTICLE 9. INSURANCE
9.1 Insurance.

Without limiting its obligations under Section 6.19, Franchisee agrees to
purchase/procure and maintain such insurance covering the operation and location of the

CREAM Business: as Franchisor may designate from time to time. Franchisor’s present

insurance requirements are as follows: special form property insurance coverage on all assets,
including inventory, furniture, fixtures, equipment, supplies and other property used in the
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operation of the Business; (i) comprehensive general liability insurance, containing minimum
Tiability protection of $1,000,000 combined single limit per occurrence, and $2,000,000 in
the aggregate; (iii) professional liability insurance, containing minimum liability protection of
$1,000,000 combined single limit per occurrence, and $3,000,000 in the: aggregate; (iv) worker’s
compensation insurance and employer’s- liability insurance as required by law; (v) auto insurance
coverage covering franchisee-owned vehicle used in the operation of the Business; (vi) business
interruption insurance; (vii) employment practices liability insurance; (viii) if any vehicle is
operated in connection with the conduct of the Business, automobile l1ab111ty coverage, including
coverage of-owned, non- -owned and hired vehicles, with minimum limits of liability in the greater
of (a) the amount, required by all applicable state-and federal laws, or (b) a combined single limit
of $1 000,000 for bodily injury -and property damage; (ix) coverage. for data theft and cyber
security; -and (x) any- other insurance that we may : specify. in the Manual from time to time.
Franchisee agrees to obtain these i insurance policies from insurance carriers that are rated “A” or

better by Alfred M. Best & Company, Inc. and that are licensed and admitted in the state in

which Franchisee operates. its Business. Franchisee agrees to provide Franchisor with proof of
coverage on demand. All insurance policies must: (i) name Franchisor (and Franchisor’s
members; officers, directors, and employees) as additional insureds; and (ii) contain a waiver by
the insurance carrier of all subrogation rights against Franchisor. Furthermore, Franchisee shall
be required to provide ten (10) days prior written notice of the termination, expiration,

cancellation or modification of any insurance policy. Franchisor’s acceptance of an insurance
carrier does not constltute Franchlsor 'S representatlon or gua.rantee that the insurance carrier will
such insurance as may be requlred by the lease of the Premlses or by any of Franchlsee s lenders
or equipment lessors. Franchisee must submit a certification of insurance which demonstrates

compliance with this Section. Franchisee must provide Franchisor with copies of any insurance

claims or insurance cancellations within 24 hours. Franchisee has a 24 hour opportunity to cure
any lapses in insurance coverage. No. insurance policy must be subject to cancellation,

termination, nonrenewal or material modification, except upon at least thirty (30) calendar days’

prior' written' notice from the insurance cartier to Franchisor. Franchisee must Submit a
certification of insurance which demonstrates compliance with this Section. If Franchisee fails
to comply with.the. minimum insurance requirements. set forth herein, Franchisor has the right to
obtain such insurance and keep same in force and effect and Franchisee shall pay Franchisor, on
demand, theé premium cost ‘thereof and administrative costs of eighteen percent (18%) of the

prémium cost 1n connéction with Franchisor’s obtaining the insurance. Franchisor has the right

to increase or otherwise modify the minimum insurance requirements upon thirty (30) days prior
writtén notice to Franchisee, and Franchisee shall comply with any such modification within the
time specified in said notice.

ARTICLE 10. FINANCIAL REPORTS
10.1 Record keeping.

For seven (7) years, Franchisee shall maintain and preserve at thie Premises full, complete
and accurate books, records and. accounts of the Business, and supporting data, all in accordance
with generally accepted. accounting principles .and utilizing accounting records, point-of-sale
registers, software and computer systems approved or specified by Franchisor in the Manual or
otherwise in. writing, updated. on a regular basis also as specified in the Manual and giving,
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Franchisorremote:computer access as and when Franchisor-deems necessary. Franchisee’s fiscal
year must be on a calendar year basis. All email accounts serit and received through Franchisor’s
email accounts.are deemed the property-of Franchisor and can by monitored by Franchisor at any
time without notice to Franchisee. Franchisor shall have unlimited independent access ‘to any
data Franchisee collects and Franchisee shall provide Franchisor with any passcodes or
passwords necessary io access the point of sale system .and compiiter system upon request by
Franchisor. Furthermore, Franchisor has the right to use the information derived from the
computer ‘system ‘and point of sale system as it deems appropriate in its sole discrétion.

Franchisee shall back up all computer systems, records and accounts into a separate “cloud”
database, which shall be backed up at least.once a week. Upon termination, Franchisee shall not
destroy any computer systems, records or accounts, however, if Franchisee does:destroy-any such
records, Franchisee shall reimburse Franchisor for any costs it incurs in retrieving such data.

10.2 Inspection; Audit.

Franchisor shall have the right at any time during normal business hours, and without prior
notice to Franchisee, to have the books; records, data and financial statements (including
software programs used to compile this information) of Franchisee’s Business inspected and, at
Franchisor’s option, audited. Any audit shall be done by -a. certified public: accountant of
Franchisor’s: choice, and shall be at Franchisor’s sole cost and expense, except if any audit
discloses an understatement. of any fees due Franchisor by two percent (2%). or more for any.
period, then the entire cost of the audit, including without limitation the charges for any certified
public accountant, its employees and the. travel, room, board and compensation of Franchisor’s
employees connected with the audit, shall become immediately due and payable upon receipt of
invoice.

10.3 Reports.

Unless otherwise required by Franchisor, Franchisee shall submit to Franchisor, in such
form, detail and manner as Franchisor'may. require, complete and accurate reports throughout the
term of'this. Agreement as detailed in'the Manual, These reports:shall include: (i) a monthly Gross
Sales Report; (ii).a monthly profit and loss statement, due on or before the 5th day of each
calendar month, for the preceding calendar month; (iii) state and local sales tax returns or reports
and federal, state and local income tax returns for each year in. which the Business is operating
within thitty (30) days of their timely completion; (iv) annual financial reports and operating
statements in the form Franchisor specifies, prepared by a certified public accountant or state
licensed ‘public accountant, within ninety (90) days after the close of each of Franchisee’s fiscal
years; and (V) such other reports as Franchisot may require from time totime, in the form and at
the time Franchisor prescribes. '

10.4 Surveys and Studies.

The: continuing development, improvement and success. of the CREAM Network and
System requires. meaningful timely and accurate information conceérning all functions and
aspects of the CREAM Business. In order that Franchisor’s System can be fully evaluated and
improved and benefit all franchisees thereof, Franchisee agrees to prépare and forward to
Franchisor, at times specified and 'on forms supplied by Franchisor, information that Franchisor
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may require for its use in preparing studies and surveys relating.to the Business, the System and
the Network, containing information specified by Franchisor.

ARTICLE 11. ADVERTISING, PUBLIC RELATIONS AND MARKETING.

Recognizing the value of advertising, public relations and marketmg programs, and the
importance of the standardization of these programs to promote and further the goodwill and
public image of Franchisor’s System and Marks, Franchisee agrees as follows:

11.1  Advertising Standards.

All advertising by Franchisee shall be completely factual and shall conform to the highest
standards of ethical advertising. Franchisee agrees to refrain from any business or advertising
practice that may be injurious to Franchisor’s System or the .goodwill associated with the Marks.
Without limiting the foregoing, Franchisee agrees that all advertising and promotions by
Franchise¢ in any form and in any medium shall be conducted in a dignified manner and shall
conform to such standards and requiréments ‘as: Franchisor may from time to time designate in
writing. Franchisee shall place-or display at the Premises (interior and exterior) only such signs,
emblems; lettering, logos, displays and advertising materials. as Franchisor approves in writing
from time to time. Franchisee shall submit to Franchisor, at least fifteen (15) days prior to
publication or use, samples of all sales, promotional, and advertising'materials F ranchisee desires
to use and which Franchisor has not previously approved, including, but not limited to, print,
radio and television advertising, signage, supplies and packaging. Franchisor’s failure to approve
or disapprove the materials within (10) days of receipt shall be deemed a rejection. All
advertising shall prominently display the Marks and shall comply with any standards for use of
the Marks Franchisor establishes as set forth in'the Manual or otherwise in writing. Franchisor
may require Franchisee to. discontinue the use of any advertlsmg or marketing material, within
time frames prescribed by Franchisor, at Franchisee’s sole cost.and expense.

11.2 Territorial Advertising Restriction.

Franchisee is not permitted to solicit customers -and/or. advertise outside Franchisee’s
Territory, except to the extent that Franchisee has received Franchisor’s prior written
authorization, which Franchisor will not unreasonably withhold. Franchisor may condition
Franchisor’s authorlzatlon upon Franchisee’s agreement to offer System franchisees who are
operating Businesses in territories encompasscd by the circulation base of the proposed
advertising the opportunity to pamcnpate in, and share the expense of, such solicitation and/or
advertising. Notwithstanding the foregoing, Franchisee may provide services to customers from
outside the Territory at the Premises. Franchisee may not advertise the Business or any products
or services offered by the Business via the Internet or any-other means of e-commerce, except as
permitted in Section 11.03(c) below.

11.3 Internet Website.

(a) Access to W‘ebsi’te, Franchisee must have and maintain adequate hardware and
software in order to access the Internet at the bit speed Franchisor requires from time te: time.
Franchisee is. 'prohibited, however, from establishing any website. or other presence on the
Internet, except as provided herein.
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(b) Creation of Website, Franchisor may, but is not obligated to, establish an Internet
website that provides information about the System and the products and services offered by
CREAM Businesses. In the event Frarichisor exercises its right to. create such a website,
Franchisor shall have sole discretion and coritrol over the website (including timing, design,
contents and continuation).

(©). Internal Pages. Franchisor may, but is not obligated to, create interior pages on ity
website(s) that contain information about the Business and other CREAM Businesses. If
Franchisor does create such pages, Franchisor may require Franchisee to prepare all or:a portion
of the page for the Business, at Franchisee’s, expense, using a template that Franchisor provides.
All such information will be subject to Franchisor’s approval prior'to posting.

(d)  Consent for Separate Website. Except as. approved in advance in wrltmg by
Franchisor, Franchisee must not establish or maintain a separate website, splash page, profile or
other' presence on the Internet, or otherwise advertise on the Intérnet or any other public
computer network in connection with the Business, including any profile on Facebook, Twitter,,
Pinterest, LinkedIn, Instagram, YouTube or-any othet social media and/or networking site. If
such -approval is granted by Franchisor, Franchisee must: (i)-establish and opérate such Internet
site in accordance with System standards and any other policies Franchisor designates in the
Manual or otherwise: in writing from time to time; incliuding but not limited to. Franchisor’s.
Internet privacy policies; and (ii) utilize any templates that Franchisor provides to Franchisee to
create and/or modify such site(s). If such approval is granted, Franchisee is solely responsiblé for
its compliance for all applicable laws governing' Internet usage and any other laws. rélated to
Internetusage.

(e) Modification. Franchisor shall have the right to modify the provisions. of this.
Section 11.03 relating to Internet websites as Franchisor deems necessary or. appropriate in the:
best interest of the System.

) Ownership.  Franchisee acknowledges that Franchisor .and/or Franchisor’s.
affiliates are the lawful, rightful and 'sole owner of the Internet domain name
www.cteamnation.cormn, as well as any other Internet domain.names registered by Franchisor,.and
Franchisee unconditionally disclaims any ownership interest in such domain names and any
Internet domain names colorably similar thereto. Franchisee. agrees not to register any Internet
domain name: in any class or category that contains words used in or similar to. any brand name
owned by Franchisor or Franchiser’s affiliates, or any abbreviation, acronym, phonetic variation
or visual variation of those words. '

11.4 Grand Opeéning Advertising.

In addition to the advertising obligations listed below, Franchisee 'must spend at least
$10,000 before the Business. begins operation as ‘the grand opening advertising requirement.
(“Grand Opening Advertising Requirement”).

11.5 'CREAM Brand Fund.

(@)  Establishment. Franchisee shall make monthly contributjons of two percent (2%)
of Gross Sales as its CREAM Brand Fund Contribution, -as specified by Franchisor, payable
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together with and in the same manner as the royalty payments referred to in Section 3.02, to a
collective fund (“CREAM Brand Fund”). The Fund, when implemented, shall be used by
Franchisor solely for advertising, promotion and marketing in accordance with the provisions of
subparagraphs (i) and (ii) below.

(b)  Direction. Franchisee agrees that Franchisor shall have the right in its sole
discretion to direct all local, regional and national advertising, public relations and marketing
programs for the System; to use in these programs the Fund payments described in subparagraph
(a) above; and that Franchisor shall have the sole discretion over the creative concepts, materials
and media used and the placement and allocation thereof.. Franchisee agrees and acknowledges
that orie-of the primary-intentions of the Fund is to maximize public recognition and acceptance of

the Marks and Franchisor’s website and that Franchisor undertakes no obligation in

administering the Fund to make expenditures for the Territory which are equivalent or
proportionate to Franchisee’s contribution, or to ensure that any particular franchisee benefits
directly orpro, rata from these programs. Franchisee agrees to participate in all material, regional

and local advertising and promotions as Franchisor deems appropriate for the benefit of the

System or the Cream Business.

() Usage. Franchisee agrees that the Fund may be used to meet any and all.costs of

maintaining, directing, administering and preparing Network programs, including, without

limitation, the cost of preparing, conducting and maintaining world wide web (internet) presence,
internet search engine optimization, television, radio, magazine, newspaper, direct mail, outdoor

billboard advertising, direct fax ‘and other types of advertlsmg campaigns; the cost of holding an
annual convention, seminar, pubhc relations activities, including, without limitation, the cost of
hiring agenmes o engage in public relations work; and employing advertising and -public
relations agencies and personnel to assist therein. Advertlsmg and public relations agencies and

personnel may be composedof employees of Franchisor or may be entities owned by or affiliated
with Franchisor if use of in-house agen01es is deemed best by Franchisor, in which event the

methods for determining the value of services rendered by the in-house agency shall be set forth

in writing.and:may be charged to the Fund. No sums paid by Franchisee to the Fund shall be used
to defray any of Franchisor’s general operating expenses, except for reasonable administrative

costs and overhead, if any, as Franchisor may incur in activities reasonably related to the

administration or direction of the Fund and promotional programs, including, without limitation,

conducting’ marketing research, preparing marketmg and -advertising materials and collecting and

accounting for assessments for the Fund. While Eranchisor does not anticipate that any. part of
the ‘CREAM Brand Fund’s contributions. will be used for advertising which is principally a

solicitation for franchisees, Franchisor reserves the right to use the¢ CREAM Brand Fund’s

contributions for public relations or recognition of'the CREAM brand and for the creation and
maintenance of a web site, a portion of which can be used to explain the franchise offering and

solicit potential franchisees, and to inclide a notation in any advertisement indicating
“Franchises Available.” Sales materials, if déveloped, may be sold to franchisees at a reasonable
‘cost.

(d)  Surveys. Franchisor may periodically assist franchisees in maintaining high

quality:standards by conducting customer surveys, customer interviews, secret:shoppers, and other

similar initiatives (“Surveys”). The cost of 'such programs will be paid from the CREAM Brand
Fund. The cost of these programs may be charged directly to Franchisee if Franchisee’s results.
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from a Survey fall below System-established minimum standards for such Surveys.
Furthermore, Franchisor shall share the results of any such Survey or secret shopper as it deems
appropriate in its sole:discretion.

(e) Overhead Expenses. Franchisor has. the right to reimburse itself ‘from the
CREAM Brand Fund cortributions for such reasonable costs and overhead, if any, as Franchisor
may incur in activities feasonably related to the direction and implementation of the CREAM
Brand Fund: ' '

® Franchisor”s. Contributions. Franchisor’s contribution to'the CREAM Brand.Fund
for subsequent company-owned units' will be paid at the rate provided for in Franchisor’s
franchise disclosure document in the year that the company owned unit is established. Should
the advertising contribution for the System decrease at. any time, Franchisor has the right to
reduce Franchisor’$ contribution from company-owned units to the rate specified for franchised
CREAM busineéss.

(g)  Accounting. Franchisor will prepare on an annual basis, and will have available
for Franchisee within ninety (90) days of the end of the fiscal year, a statement of contributions
and expenditures for the CREAM Brand Fund, which will be provided to Franchisee upon
Franchisee’s written request. The CREAM Brand Fund .is not required to be independently
audited.

11.6  Regional Advertising and Promotional Cooperative.

Franchisor ‘shall have the right, in Franchisor’s sole discretion, to designate any
geographical area for purposes of establishing a regional advertising and promotional
cooperative (“Cooperative”), and to determine whether a Cooperative is applicable to the
CREAM Business. If a Cooperative has been establishied applicable to. the CREAM Business at
the time Franchisee begins operating under this: Agreement, Franchisee must immediately
become a member of such Cooperative. If a Cooperative applicable to the Business is
established at any later time during the term of this Agreement, Franchisee must become a
‘member of such Cooperative no: later than. thirty (30) days after the date on which the
Cooperative begins operation. If the Business is within the territory encompassed by more than
one. Cooperative, Franchisee: is required to be a member of only one such Cooperative. The
following provisions will apply to-each Cooperative:

(I)  Each Cooperative will be organized and governed in a form and manner, and will
commence operation on a date, approved in advance by Franchisor;

(2)  Each Cooperative will be organized for the exclusive purpose of administering,
regional advertising programs and standardizing advertising materials for usé by th¢ members in
local advertising;

(3)  No premotienal or advertising plans or materials may be iised by a Cooperative or
furnished to its members without Franchisor’s prior written approval. All such plans and
materials. shall be submitted to Franchisor in accerdance with the procedure set forth in
Section 11.01 hereof;
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(4)  All contributions (which may exceed the Local Advertising Requirement
described in Section 11.07) to the Cooperative shall be determined by a majority vote of ‘the
member franchisees in the Cooperative, subject to Franchisor’s written approv_ai, which shall not
be unreasonably withheld,;

(5) Each member franchisee must submit to the Cooperative, no later than the 7% of
each month, for the preceding month, its respective contribution as provided in this Agreement
together with such other statements or reports as Franchisor may require or as may be required
by the Cooperative with Franchisor’s written approval;

(6) Al activities and decisions of the Cooperative shall be determined by a majority
vote of the member franchisees in the Cooperative; and

€)) Franchisor may grant to any franchisee, in Franchisor’s sole discretion, an
exemption for any length of time from the requirement of membership in a Cooperative, upon
written request of such franchisee stating reasons supporting such exemption. Franchisor’s
decision concerning such request for exemption will be final.

11.7 Local Advertising.

In addition to the CREAM Brand Fund Contribution described above in Section 11.05,
Franchisee shall spend a minimum of one-and-a-half percent (1.5%) of Gross Sales monthly on
local advertising in accordance with an annual local marketing plan developed by Franchisee:
(the “Local Advertising Requirement”). Franchisee must spend the Local Advertisement
Requirement.as Franchisor prescribes in the Manual or otherwise in wiiting, which may include,
without limitation, requirements for placing a certain number and/or type(s) of media
advertisements.  Franchisee acknowledges and agrees that Franchisee’s Local Advertising
Requirement must be expended regardless of the amount(s) spent by other System franchisees on
local advertlsmg Franchisee may spend any additional sums Franchisee wishes on local
advertising. Franchisee must use only such advertising and promotional materials. as have been
previously approved by Franchisor. Franchisee must senid Franchisor proof of these expenditures
along with Franchisee’s Gross Sales Reports, as specified in Section 3.04.of this Agreement.

ARTICLE 12, TRANSFER AND ASSIGNMENT

12.1 Prior Offering and Consent; Conditions For Approval.

(@)  Transfer. Franchisee understands .and acknowledges that the rights and duties
created by this Agreement are personal to Franchisee and its owners and that Franchisor has
granted this franchise in reliance upon the individual character, skill, aptitude, attitude, business
ability and financial capacity of Franchisee and its owners: Therefore, except as provided at
Section 12.04, neither this Agreement or the Business, or any part or all of the ownership of
Franchisee therein (including, but not limited to voting stock, securities convertible thereto,

partnership and sole proprietorship interests), may be voluntarily, involuntarily, directly or

indirectly assigned, sold, issued or otherwise transferred by Franchisee or its owner(s). until. this
Agreemernt and the Business have first been offered to Franchisor as provided in Section 12.03,

and, if Franchisor does not accept this offer; without the prior written consent of Franchisor which
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shall not be unreasonably withheld, provided that the following conditions are met prior to, or

concurrently with, the effective date of the assignment:

(I)  'The proposed transferee meets Franchisor’s uniform standards of qualification
then applicable with respect to all applicants for a CREAM . franchise including, but not limited
to net worth, financial strenigth, business experience, profile fit and other relevant business
considerations;

(2)  As of the effective date of the transfer, all obligations of Franchi’geef under all
written contracts and agréements betweéén Franchisee and Franchisor, its affiliates, or its

approved/designated suppliers are fully satisfied and Franchisee is not in default thereunder;

() A transfer fee in an amount equal to $7,500 is paid to Franchisor at least thirty
days prior to the effective date of the transfer to cover Franchisor’s costs in evaluating and

ensuring training of the proposed transferee, as well as effecting the transfer;

(4)  The transferee shall sign and agree to be bound by the then-current form of

franchise agreement (and other ancillary agreements, if any);

(5)  The proposed ftransferee attends. and completes all segments of the training
program to Franchisor’s satisfaction and the transferee pays Franchisor its then-current training
fee for such initial training program;

(6)  Except to the extent limited by applicable law, Franchisee, its owner(s), and the
transferee (if it has had any previous relationship with Franchisor or Franchisor’s. affiliates) have
executed a general release, in form satisfactory to Franchisor, of any :and all claims against
Franchisor and its affiliates, directors, officers, employees and agents;

(7)  All of Franchisee’s accrued monetary obligations to Franchisor, Franchisor’s
affiliates, and Franchisor’s designated suppliers and vendors, are'satisfied;

(8)  Franchisee (and Franchisee’s principals if Franchisee is a partnership, corporation
or limited liability company), and the members of their respective families must comply with the
pos‘t-tenninat‘ion provisions of this Agreement;

» 9) The transfé_rec must obtain, within the time limits set by Franchisor, and maintain
thereafter, all permits and licenses required for the operation of the Business:

(10) To the:extent required by the terms of any leases or othet agreements, the lessors or
other parties must have consented to the‘proposed transfer;

(11)  The transfer must be made in compliance with any laws that apply to the transfer,
in¢luding state and federal laws governing the offer and sale of franchises;

(12)  Franchisee must request that Franchisor provide the prospective transferee with
Franchisor’s current form of franchise disclosure document;
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(13)  Franchisor’s approval of the transfer shall not constitute- a waiver of any claims
Franchisor may haye against Franchisee;

(14) Franchisor may discliose to any prqspe,ct»iyehtriansfcree such revenue reports and
other financial information concerning Franchisee and the Business that Franchisee supplied to
Franchisor;

(15)  Franchisee is responsible for payment of all commissions or other monies due
from the sale of the Business if: (i) Franchisee listed the Business with a broker; or (ii) transferee:
is referred to Franchisor by a broker lead referral network or otherwise; and

(16)  Franchisor approves the material terms and conditions of the assignment, which
approval shall not be unreasonably withheld, including particularly a determination that the price
and terms of payment are. not so burdensome as. to adversely affect the future operations of ‘the
Businiess by the proposed transferee in compliance with the terms and conditions of this
Agreement.

(b)  Restriction. In no event shall Franchisor approve of the transfer of this
Agreement or the Business granted hereunder prior to the opening of the Business as required
under this Agreement.

12.2° Death or Disability; Initerim Management by Franchisor.

(a) Transfer of Interest. In the event of the:death or disability of Franchisee or of a
principal owner of Franchisee, or if Franchisee is a corporation, partnership or limited liability
company, or the owner of a majority interest therein, the executor, administrator, conservator or
other personal representative: of such person shall transfer his interest within a reasonable. time,
not to exceed one hundred twenty (120) days: from the date of death or disability, to a third party
approved by Franchisor: The term “disability” means a mental or physical disability, impairment
or condition that prevents or is reasonably expected to prevent Franchisee or its principal owner
from supervising management and operation of the CREAM Business for thirty (30) or more
consecutive days. This transfer, including, without limitation, transfers by devise or inheritance,
shall be subject to all of the terms and conditions contained in this Section and the following:

(b) Interim Management by Franchisor. If after death or disability of Franchisee or

its principal owner, the CREAM Business is not. bemg managed and operated by a :competent
and trained manager; or F[anchlsor has exercised its option to purchase pursuant to
Section 14.02, or any other time when Franchisor is concerned that continued operation by

Franchisee may harm the Marks or System, Franchisor is authorized, but is not obligated, to
immediately assume management of the Business until an approved and trained. transferee can
assume operations. Revenues from operation of the Business during the period of interim
management. by Franchisor shall be used by Franchisor to meet -any ‘and all expenses of the
Business including, without limitation, the weekly compensation, travel arid living expenses of
any of Franchisor’s employees or designees. Operation of Franchisee’s Business during any
period of management by Franchisor pursuant to this subparagraph (a) shall be for and on
behalf of Franchisee, provided that Franchisor shall only have a duty to utilize reasonable efforts

and shall not be liable for any debts, obligations or losses incurred by the Business during any
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period in which. it is managed by Franchisor. If Eranchisor takes over the management of the-

Business, Franchisor reserves the right to pay itself a reasonable management. fee through the
Business” funds for the provision of such managemenit services.

12.3 Right of First Refusal.

(@) Exercise. In the event Franchisee desires to make any sale, assignment or other:
transfer reféerred to. in Section: 12.01, Franchisee shall first obtain a bona fide, executed written
offer from responsible and fully disclosed purchasei(s) and submit-an exact copy of this offer to
Eranchisor. Franchisor-shall have the nght exercisable by written notice deliveredto Franchisee,
to accept this offer on equal terms and price at any time within thirty (30) days followmg recelpt
by Franchisor of the exact copy of the offer. If Franchisor does not exercise: its. right of first
refusal, Franchisee may complete the proposed sale, assxgnment or other transfer pursuant to and
on the terms of the offer, and in.compliance with all provisions of Section 12.01. In the event the
sale, assignment. or other transfer is not completed within sixty (60) days. after delivery of the
offer to Franchisor or there is a material change in the terms of the sale, assignment or other
transfer, Franchisor shall again have a right-of first refusal herein provided.

()  Transfer of Major Interest. In the event Franchisee desires to make any sale,
assignmerit or other transfer of more than 50% of the capital stock or of the partnefship interest
of a corporation, partnership or other entity organized and wholly owned by Franchisee to, which
this Agreement has been assigned pursuant to Section 12.04, then Franchisor shall also have the
option to purchase not only- the interest being transferred but also the remaining interest so that
Franchisor shall have a right of first refusal to purchase 100% of the ownership interest. The
value of this 100%.interest shall be determined .on a basis proportionate to the price of the intérest
initially offered. For example, if.a.60% interest is being sold by Franchisee for $1,000,000 then

‘the value of the 100% interest would be $1,666,666.

12.4 Assignment to Franchisee Entity.

It is understood that Eranchisee may assign and delegate this Agreement and Franchisee’s

rights, and obligations hereunder to a corporation, partnership or limited liability company
(“LLC”) organized by Franchisee for that purpose in which Franchisee owns and controls. a
majority of the equity and voting power of all issued and outstanding stock, general partnership

interest or LLC membership interest, and without complying with Sections 12.01 and 12.03,
provided that:

(@) All shareholders (or partnership partners or LLC members), are identified to .and

approved by Franchisor (which wiitten approval shall not be unreasonably withheld); and

(b)  The articles of incorporation, articles of partnership, partnership agreement,

bylaws, LLC member agreements or other organizational documents of the corporation,

partnership or LLC shall recite that the issuance and assignment of any interest therein is
restricted by the terms of Sections: 12.01 and 12:03 of this Agreement, and in the case of a.
corporation all issued and outstanding stock certificates of the corporation shall. bear a legend
teflecting; or referring to. the restrictions. of Sections 12.01 and 12.03 in a form satisfactory to
counsel for Franchisor; and
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(c) Each shareholder, officer, director or partner of Franchisee shall execute an
agreement provided by Franchisor undertaking to be bound jointly and severally by the
provisions of this'Agreement; .and

(d)  Franchisee shall furnish to Franchisor at any time upon request, in form as
Franchisor may require, a list of all shareholders, directors, officers, partners or' LLC members of
Franchisee reflecting their respective interests in and positions with Franchisee; and

(e)  The corporation, partnership or LLC shall at no time engage, directly or
indiréctly, in any similar business activity other than those directly related to the operation of
Franchisee’s Business, pursuant to all térms and conditions of'this Agreemeiit;.and

® Franchisor shall be given written notice of the assignment and delegation, and
upon compliance with the foregoing, the corporation, partnership or LLC shall have all of said

rights and obligations, and the term “Franchisee™ as used herein shall refer to the corporation,
partnership or LLC.

12.5 Consent Does Not Constitute Waiver.

Franchisor’s consent to an assignment or-transfer of any interest subject to the restrictions
of this Article shall not constitute a waiver of any claims it may have against the transferring
party, nor shall it be deemed a waiver of Franchisor right to demand exact compliance with any
of the terms or conditions hereof by transferee.

12.6  Transfer or Assignment By Franchisor.

This Agreement is fully assignable by Franchisor'in whole orin part:and shall inure to the:
benefit of any. assignee or other legal successor to the interest:of Franchisor herein.

ARTICLE 13. TERMINATION
13.1 Automatic Termination.

This Agreement shall automatically terminate without notice or an opportunity to cure
upon the occurrence of any of the. following:

(1) If Franchisee makes an assignment for the benefit of creditors, files a voluntary
petmon in bankruptcy, is adjudicated bankrupt or insolvent, files or acquiesces in the filing of a
petition seeking: reorganization or arrangement under any federal or state bankruptcy or
insolvency law, eor consents to or acqu1esces in. the appointment of a trustee or receiver for
Franchisee or the Business.

(2)  If proceedings are commenced to have Franchisee adjudicated bankrupt or to seek
Franchisee’s reorganization under any state or federal bankruptcy or msolvency law; and such
proceedings are not dismissed within sixty (60) days, or a trustee or receiver is appointed for
Franchisee or the Business without Franchisee’s consent, and. the: appointment is. not vacated
within sixty (60) days. '
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(3) If Franchisee purports to sell, transfer or otherwise dispese of Franchisee or any
interest in the Business in violation of Section 12 hereof.

13.2 With Notice and Without Opportunity to Cure.

Franchisor has the right to terminate this Agreement upon notice without providing
Franchisee an opportunity to cure for-any of the following breaches or defaults:

(1)  If Franchisee or Franchisee’s principals are convicted of or plead guilty or no
contest. to any f;lony, or take: part in any criminal misconduct relevant to the operation -of
Franchisee’s Business.

2) If Franchisee or Franchisee’s principal owners commit any fraud or
misrepresentation in the operation of the Business.

] @) If F{rvanch'i,s_ere or Franchisee’s principals make any misrepresentation or omission
in connection with Franchisee’s franchise application, including but not limited to any. financial
misrepresentation.

(4)  If Franchisee fails to successfully complete initial training as provided in
Section 8.01 hereof.

(5)  If Franchisor sends. Franchisee two (2) or mere written notices to cure pursuant to
Sections 13.03 or 13.04 hereof in any twelve-(12) month period.

(6)  If Franchisee or Franchisee’s principals materially breach any other agréement
with Franchisor or any of Franchisor’s affiliates or the Lease for the Premises, or threaten any
material breach of any such agreement or Lease, and fail to cure such breach within any
permitted period for cure. '

(7)  If Franchisee or Franchisee’s principals materlally violate any provision hereof
pertaining to Marks or Confidential Information or misuse the Marks or Confidential
Information.

8) If Franchisee violates any ‘applicable food preparation, health, safety, or sanitation
law, ordinance or regulation, or operate the Business in a manner that presents a health or safety
hazard to:customers, or the general public.

) If Franchiseé violates the in-term restrictive covenant contained in
Section 15.01 hereof:

(10) If a levy of writ of attachment or execution or any other lien is ‘placed against
Franchisee -or any of Franchisee’s principals or any of their assets which is not released or
bonded against-within thirty (30) days.

(11)  If Franchisee or any of Franchisee’s principals become.inselvent.
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(12) If Franchisee: voluntarily or otherwise abandons the Business. The term
“abandon” includes any conduct which indicates a desire: or intent to discontinue the Business in
accordance with the terms of this Agreement and shall apply in any event Franchisee fails to
operate the Business as a System Business for a period of two (2)j'or more consecutive days
without Franchisor’s prior written approval., ' ' '

‘ (13)  If Franchisee offers any unauthorized and unapproved products or services at or
from the Business.

(14)  If Franchisee orders or purchases supplies, :signs, services, furnishings, fixtures,
equipment orinventory from any unapproved supplier.

(15) If Franchisee misuses or makes unauthorized use of Franchisor’s Proprietary
Software Program, servers, email systems and Franchisor’s social media sites, if any.

(16)  If Franchisee fails to maintain insurance or to repay Franchisor, forinsurance paid
for by it, or otherwise fails to adhere to the requirements of Section 9 hereof.

(17)  If Franchisee. fails, within fifteen (15) days after notification of non-compliance
by federal, state or'local government authorities, to comply with .any law or regulation applicable
to the Business.

(18) If any government action is taken against Franchisee that results in any obligation

upon Franchisor which in Franchisor’s sole judgment is uneconomical, not in the best interests of
Franchisor, or would result in Franchisor'having an unintended relationship or obligation..

(19)  If Franchisee fails to comply with the provisions of Section 18.09 hereof.

(20)  If Franchisee takes for Franchisee’s own personal use any assets or property of
the Business; including employee taxes, FICA; insurance or benefits.

(21)  If there are insufficient funds.in Franchisee’s bank account to cover a check or
EFT payment to Franchisor three (3) or more times within any twelve (12) month period.

(22) If Franchisee fails to attain a passing score on any Survey or secret shopper four
(4) or more times within any twelve (12) month period.

13.3 Upon 15 Days> Notice to Cure.

Franchisor has the right to terminate this Agreement if any of the following defaults
remain uncured after providing notice and expiration of the fifteen (15). day cure period:

(). If Franchisee fails to pay as and when due any sums owed to Franchisor, any of
Franchisor’s affiliates, or any of Franchisor’s designated:suppliers.

(2).  If any audit reveals that Franchisee has understated Franchisee’s Royalty or
advertising payments, or Franchisee’s local advertising expenditures, by more than two percent
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(2%), or if Franchisee has failed to submit timely reports and/or payments for any two (2)
reporting periods: within any twelve (12):month period, as described in Section 10 hereof.

(3)  If Franchisee fails to immediately endorse and deliver to Franchisor any payments
due to Franchisor‘from any third party that is erroneously remitted toFranchisee.

(4)  1f Franchisee fails to maintain sufficient levels of inventory to adequately meet
consumer demand.

(5)  If Franchisee fails to commence operations of Franchisee’s Business: within the
time prescribed in Séction 6.04 hereof.

(6)  If Franchisee fails to maintain the prescribed days or hours of operation at the
Business.

(7)  If Franchisee fails, in Franchisor’s solediscretion, to personally supervise the day-
to-day operation of the Business or fails to employ a sufficient number of qualified; competent
trained personnel as Franchisor requires from time to time..

® If Franchiseé fails to. maintain the strict quahty controls reasonably required by
this Agreement and/or the Manual.

9 If Franchiseé conducts itself in a manner that, although not criminal, reflects
adversely on the Systern; the Marks, or the services or products.offered through the System.

(10)  If Frarichisee fails to procure or maintain any licenses, certifications, or permits’
necessary for the operation of Franchisee’s Business.

13.4 Upon 30 Days’ Netice to Cure.

Franchisor has the right to terminate this Agreement after providing notice and a thirty
(30) day cure period if Franchisee fails to perform or comply with any one or more of the terms
or conditions of this Agreement or any ancillary agreements between Franchisee and Franchisor
or Franchisor’s affiliates.

13.5 Step In Rights.

In addition to Franchisor’s right to terminate this Agreement, and not in lieu of such right
or any other '_rights Franchisor may have against Franchisee, upon a failure to cure any default
within the applicable time period (if any) or in the event Franchisor determines that the condition
or operation of*the Cream Business presents a threat to public safety or health or is damaging the
goodwill associated with the Marks, Franchisor has the right, but not the: obligation, to enter upon
the Business premises and exercise complete authority with respect to the operation of the
Business until such time as Franchisor determines, in Franchisor’s sole discretion, that 'the
default has beéen cured and Franchisee is-otherwise in compliance with this Agreement. In the
event. Franchisor exercises the rights described in this Section, Franchisee. must reimburse
Franchisor forall reasonable costs.and overhead, if any, incurred in coninéction with Franchisor’s
operation of the Business including, without limitations, costs of personnel for supervising and
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staffing the Business and their travel and lodging accommodations and must pay Franchisor a
management fee of 10% of the Business’ Gross Sales during Franchisor’s time period as
manager. If Franchisor undertakes to operate the Business pursuant to this Section, Franchisee
agreées to indemnify and hold Franchisor (and Franchisor’s representative(s) and employees)
harmless from and against any fines, claims, suits or proceedings which may arise out of
Franchisor’s operation of the Business. Further, if Franchisee is a partnershipl and there is a
dispute:between the partners of Franchisee which has resulted in any legal filings or legal action,
Franchisor reserves the right to use the step in rights outlined in this Section:

13.6. Nonwaiver:

Franchisor’s delay in exércising or failing to exercise any right or remedy under this
Agreement or Franchisor’s acceptance of any late or partial payment due hereunder shall not.
constitute a waiver of ary of Franchisor’s rights or remedies against Franchisee.

ARTICLE 14. RIGHTS AND DUTIES UPON TERMINATION OR EXPIRATION.

14.1.  Franchisee’s Duties.on Termination or Expiration.

’ In the: event of any termination of this Agreement, whether by reason of action by
Franchisee or Franchisor as above provided, or as. elsewhere provided in this Agreement, or by
the expiration of the term hereof, Franchisee must; at Franchisee’s'cost and expense:

(1)  Cease immediately all operations under this. Agreement;

~ (2)  Pay Franchisor immediately all unpaid fees and pay Franchisor, Franchisor’s
affiliates, and Franchisor’s designated suppliers anid vendors all other monies owed;

(3)  Discontinue immediately the use. of the Marks, including all interior and exterior
signs bearing the Marks;,

) ,(j4,)1 Immediately return the Manual to. Franchisor, along with all other manuals and
Confidential Information Franchisor loaned to Franchisee, and immediately and permanently
cease use of any Confidential Information;

(S)  Immediately cease using all telephone numbers and listings, facsimile numbers
and listings, and Internet listings used in connection with the operation of the Business and direct
the applicable company to transfer all such numbers. and listings to Franchisor or Franchisor’s
designee pursuant to the Conditional Assignmeiit. of Telephone: Numbers attached hereto as
Exhibit 4 or, if Franchisor-directs, to disconnect the numbers and delete the listings;

(6) Immediately vacate the Premises if Franchisor exercises Franchisor’s rights
pursuant to the Collateral. Assignment of Lease attached hereto as Exhibit 3;

(7)  Promptly surrender all stationery, printed matter, signs, advertising materials and
other items containing the Marks, -and all items which .are a part of the trade dress of the System,
as Franchisor directs;
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(8)  Cease to holditself out as Franchisor’s franchisee;

(9)  Take such action as shall be necessary to amend or cancel any assumed name,
business name or equivalent registration which contains any trade nameé or other Mark
Franchisor licenséd to Franchisee, and furnish Franchisor evidence satisfactory to Franchisor of
complianceé with this obligation within thirty (30) calendar days after the termination, expiration
ortransfer of this Agreement;

(10) Permit Franchisor to make final inspection of Franchisee’s financial records,
books, and other accounting records at any time within six (6) months of the effective date of

termination, expiration, or transfer;

(11)  Comply with the post-termination covenants set forth in Section 15 hereof, all of
which shall survive the transfer, termination or expiration of this Agreement;

(12)  Cease to use in advertising or in any other manner, any methods, procedures or
techniques associateéd with Franchisoror the: System;:and

(13)  Execute ffom time to time any necessary papers, documents, and assurances to
effectuaté the intent of'this Section 14.

14.2  Franchisor’s Options On Termination or Expiration.

(a)  Exercise. Upon termination or expi'ratijonr and non-renewal of this Agreement,
Franchisor shall have the following options, exercisable by written notice to Franchisee
(lndlcatmg which option(s) Franchisor intends to exercise) at-any time within thirty (30) days

from the date of termination hereof to: (i) fequire Franchisee assign to Franchisor the leasehold

interest of the Premises (or, if assighment is prohibited, a sublease for the full remaining term and

on the same terms as Franchisee’s lease) in consideration of Franchisor’s assumption of the

leasing obligations thereunder; (ii) to purchase: from Franchisee all equipment, furnishings,

fixtures and. other physical assets owned by. Franchisee and used in the operation of the Business
for the same price paid by Franchisee less depreciation taken (i.e. book value) as of the date of
Franchisoer’s written notice; and. (iii) to purchase from Franchisee all inventory of the Business at
Franchisee’s cost. The purchase price for any purchased items shall not include any payment for

goodwill or other intangibles, and shall be payable at the closing of the purchase. For purposes

of this paragtaph, “book. value” means the amount Franchisee actually paid for the personal
propeity less depreciation (calculated by using the straight-line depreciation method on a five (5)
year depreciation schedule, irrespective of the depreciation method or schedule Franchisee uses
for accounting piirposes). Notwithstanding the foregoing, to the extent that Franchisor exercises.
its right to purchase any personal property that is 'subject to :a lease or financé agreement, the
purchase price of such personal property shall equal the amount paid by Franchisee to date under
the lease or finance agreement, as applicable. Franchisor shall be entitled to offsét the purchase
price by the amount of money owed by Franchisee to Franchisor for any payments: necessary to
acquire clear title to property or for any other debt. The closing shall take place: at a time
de’signed by Franchisof within ni'ne’ty (90) calendar days aﬁe’r’ FranchiSee r‘eceives F r'anchisor s

to ‘purchase pendlng‘ the closing of such purchase Franchlsor has the rlght to appomt‘a manager
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to maintain operation. of the Business, or Franchisor may require that Franchisee close the
Business. during such period without remoeving any assets. Franchisee is required to maintain in
force all insurance policies required under this Agreement until the date of such closing.
Franchisor has the unrestricted right to. assign this option to purchase personal property as herein
described. Franchisor will be entitled. to all customary warranties and representations. in
connection with Franchisor’s purchase of Franchisee’s property, including, without, limitation,
representations and warranties as to ownership and condition of and title to the property; liens.
and encumbranices on the property; validity of contracts and agreements; and liabilities. affecting
the propetty, contingent or otherwise. Franchisor shall have the unrestricted right to assign any
of the options in-this Section.

()  Exclusions. Franchisor may exclude from the personal property purchased
hereunder cash or its equivalent and any équipment, signs, inventory, materials and supplies that

are not reasonably necessary (in function or quality) to the Business’s operation or that
Franchisor has.not approved as meeting standards for the Business.

14.3  Transfer Contact Information.

Franchisee shall relinquish and take all steps necessary .and hereby irrevocably appoints
Franchisor as Franchisee’s :attorney-in-fact to transfer to Franchisor all right, title and interest in
all or any of Franchisee’s contact information, including telephone numbers, fax numbers, pager
numbers, cellular phone numbers, emails, online profiles, other web- based contact information
and any listing, and advertising privileges coneurrent thereéwith, relating in any way to the
Business.

14.4 Rights Not Exclusive.

The foregoing rights of Franchisor upon termination by reason of breach or default
hereunder shall not be exclusive, but shall be in addition to and not in liéu of any other rights
available to. Franchisor under the terms hereof or at law of in equity. Termination of this
Agreement under any circumstances. shall not abrogate, impair; release, or extinguish any debt;
obligation, or liability ‘of Franchisee which may have accrued hereunder, including without
limitation any ‘debt, -obligation, -or liability which was the cause of termination. All covenants
and agreements of Franchisee that by their terms or by reasonable implication are to. be
performed, in whole or in part, after the termination of this Agreement, shall survive termination.

14.5 Damages, Costs, and Expenses.

In the event of termination for.any default by Franchisee, Franchisee will promptly pay to
Franchisor all damages, costs and expenses, including reasonable attorneys’ fees, incurred by
Franchisor as a result of the default, which obligation will give rise to and remain, until paid in
full, a lien in favor of Franchisor against any and all of Franchisee’s personal property,
furnishings, equipment, signs, fixtures and inventory related to the operation of the Business.. In
addition to any other remedy available to Franchisor under this Agreement or applicable. law,
Franchisor shall be entitled to liquidated damages in the amount of One Hundred Dollars ($100)
per:day for each day Franchisee fails to comply with the provisions.of Section 14.1(3) hereof.
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ARTICLE 15. COVENANTS AGAINST COMPETITION

Franchisee acknowledges that as. a member of the System, Franchisee: will receive

proprietary and eonfidential information and materials, trade secrets, and the unique methods,
procedures and techniques which Franchisor has developed. Therefore to protect Franchisor-and

all Franchisor’s franchisees, Franchisee agrees.as follows:

15.1 During the Term of This Agreement.

Durihg the term of this Agreement, neither Franchisee, Franchisee’s officers, directors,

principals; of manager, nor any member of the immediate family of Franchisee or Franchisee’s

officers, directors, principals, or manager may, directly or indirectly, for themselves or through,
on behalf of, or in conjunction with any. other person, partnership or corporation:

(D). Own, maintain, engage in, be employed by, lend money to, extend credit to or
have any interest in ice cream or frozen dessert. shop, bakery, café, or dessert shop. primarily
serving ice cream, frozen yogurt, cookies and other baked :goods, or any other business offering
products and services offered or authotized for sale by System franchisees (a “Competmg
Business™); provided, however, that this Section does not apply to Franchisee’s operation of any
other CREAM Business;

(2)  Employor seek to employ any person who is.at that time employed by Franchisor,
Franchisor’s affiliates or any other System franchisee, or otherwise directly or indirectly induce
or seek to induce:such person to-leave his or her employment theteat; or

(3)  Divert orattempt to divert any business or cuistomer or prospect of the Business to
any ‘competitor, by dlI‘CCt or indirect inducement or otherwise, or do or perform, directly or
indirectly, any other act injurious or prejudicial to the goodwill -associated with the Marks or the
System.

15.2 After the Term of This Agreement.

(@)  For a period of two (2) years after the expiration and nonrenéwal, transfer or
termination of this Agreement, regardless of the cause, neither Franchisee, Franchisee’s officers,
directors, ‘or principals, nor any member of the immediate family. of Franchisée or Franchisee’s
officers, directors, or’ principals may, directly or indirectly, for themselves or through, on behalf
of, or in conjunction with any ether person, partnership or corporation enter iinto. any: business
that.is competing in whole or in' part with Franchisor by granting franchises or licenses to operate
a Competing Business.

(b) For a period of two (2) years after the expiration .and nonrenewal, transfer or
termination of this Agreement, regardless of the cause, neither Franchisee, Franchisee’s officers,
directors, or prmmpals, nor any. member of the immediate family of Franchisée orf Franchisee’s
officers, directors, or principals may, directly or indirectly, for themselves oithrough, on behalf
of, or in conjunction with any-other person, partnership.or corporation:

(1) Own, maintain, engage in, be employed by, or have any interest in any Competing
Business located (1) at the Premises, (2) within the Territory granted to Franchisee
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hereunder, or (3) within a radius of thirty (30). miles of the: perimeter of (a) the Territory
being granted hereunder or'(b) any other territory licensed by Franchisor as of the date of
expiration; termination or transfer of this Agreement; or

(ii)  Solicit business from customers of Franchisee’s former Business or contact any of
Frarichisor’s suppliers or vendors for any competitive business purpose, nor solicit -any
employees -of Franchisor, its affiliates or System franchisees to cease their employment
with Franchisor, its affiliates or System franchisees.

15.3 Intent and Enforcement.

It is the parties’ intent that the provisions: of this Section 15 be judicially enforced to the
fullest extent permissible under applicable law. Accordingly, the parties agree that any reduction
in scope or modification of any part of the noncompetition provisions contained herein 'shall not
render any other part unenforceable. In thé event of the actual or threatened breach of this
Section 15, Franchisor shall be entitled to an injunction restrdining such person from any such
actual or threatened breach. Franchisee agrees that in the event of the actual or threatened breach
of this Section 15, Franchisor’s harm will be irreparable, and that Franchisor has no adequate
remedy at law to prevent -such harm. Franchisee acknowledges arid agrees on Franchisee’s own
behalf and on behalf of the persons who. are liable under this, Section 15 that each has previously
worked or been gainfully employed in other careers and that the provisions of this: Section 15 in
no way prevent any such person from earning a living: Franchisee further acknowledges. and
agrees that the. fime limitation of this Section IS shall be tolled during any default under this
Section. It is understood and agreed by Franchisee that the purpose of this covenant is not to
deprive Franchise¢ of means of livelihood and will not do so, because Franchisee earned a
livelihood: before entering into this Agreement, has the skills to do so in the future and that
Franchisee will not be restricted from engaging in any business outside the scope of the Business
herein; and that the purpose is to protect the goodwill and interests of Franchisor, Franchisor’s
System and Network of CREAM franchises.

15.4 Employees.

Franchisee shall ensure that Franchisee’s principals, manager; other key employees and
membérs of their immediate families who have access to the Confidential Information execute a
Confidentiality and Noncompete Agreement, in the form attached hereto as Exhibit. 5, or as
Franchisor, in Franchisor’s sole discretion, otherwise prescribes. Franchisee must furnish
Franchisor with.a.copy of each executed:agreement.

15.5 No Defense.

Franchisee hereby agrees that the existence of any. claim Franchisee may have against
Franchisor, whether or not arising from this Agreement, shall not constitute a. defense to
Franchisor’s enfoicement of the covenants contained in this Section 15. Franchisee agrees to pay
all costs and expenses (including reasonable attorneys’ fees) ‘which Franchisor incurs in
connection with the enforcement. of this Section. 15,
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.;ARTIC,LE 16. Dispute Resolution.

16.1 Negotiation.

Franchisee 'must first bring any claim or dispute between Franchisee .and Franchisor to
Franchisor’s President and/or Chief Executive Officer, after providing notice as set forth in,
Section 16.06 below. Franchisee must éxhaust this internal dispute resolution procedure before
Franchisee may bring Franchisee’s dispute before a third party. ‘This agreement to first attempt.
resolution of disputes internally shall survive termination or-expiration of this Agreement.

162 Mediation.

At Franchisor’s option all claims: or disputes between Franchisee and Franchisor or its
affiliates arising out of, or in any way relating to, this Agtéement or any other agreement by and
between Franchisee and. Franchisor or its affiliates, or any of the parties’ respective. rights and
obligations arising from such agreement, which are not first resolved through the internal dispute
resolution procedure sent forth in Section 16.01 above, must be submitted first to mediation, in
of néar San Mateo County, California under the auspices of the American Arbitration
Association (“AAA™), in accordance with the AAA’s Commercial Mediation Rules then in
effect. Before commencing any legal action ‘against Franchisor or:its affiliates with respect to
any such claim or dispute, Franchisee must submit a notice to Franchisor, which specifies, in
detail, the precise nature and grounds of such claim or dispute.. Franchisor will have a period of
thirty (30) days following receipt of such notice within which to notify Franchisee as to whether
Franchisor ot its affiliates elects to exercise its option fo submit such claim or dispute to
mediation. Franchisee may not commence any action against Franchisor or its affiliates with
respect to any such claim or dispute in any court unless Franchisor fails to exercise its option to
submit such claim or dispute to mediation, or such mediation proceedings have been terminated
either: (i) as the result of :a written declaration of the mediator(s) that further mediation efforts
are not. worthwhile; or as a result of a written declaration by Franchisor. Franchisor’s rights to
mediation, as set forth herein, may bé specifically enforced by Franchisor. Each party shall bear
its own cost of mediation and Franchisor and Franchisee shall share mediation costs equally:
This agreement to mediate shall survive any terniination or expiration of this Agreement.

(@)  The parties shall not be required to first attempt to mediate a controversy, dispute,
or claim through mediation as set forth in this Section if such controversy, dispute, or claim
concerns .an allegation that.a party has violated (or threatens to violate, or poses an imminent risk
of violating):

) Any federally protected intelléctual property rights in the Marks, the System, or'in
any Confidential Information;

(i)  Any claims pertaining to or arising out of any warranty issue; or

(ili)  Any of therestrictive covenants contained in this. Agreement..
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16.3 Selection of Venue.

The. parties expressly agree to the jurisdiction and venue of any court of general
jurisdiction in San Mateo County, California and the jurisdiction and venue of the United States
District Court for the Northern District of California. Franchisee acknowledges that. this
Agreement has been entered into in the State of California, and that Franchisee is to receive
valuable and continuing services emanating from Franchisor’s headquarters in Millbrae,
California. In recognition of such services and their origin, Franchisee hereby irrevocably
consents to the personal jurisdiction of the state and federal courts of California. set forth above.
Nothing contained. in this Agreement shall prevent Franchisor from applying to and obtaining
from any court having jurisdiction a writ of attachment, a temporary injunction, preliminary
injunction and/or other emergency relief available to safeguard and protect Franchisor’s
interests.,

16.4 Third Party Beneficiaries.

Franchisor’s officers, directors, shareholders, agents and/or employees are express third
party beneficiaries of the provisiens of this Agreement, including the mediation provision set.
forth in this Section 16, each having authority to specifically enforce the right to mediate claims
asserted against such person(s) by Franchisee.

16.5 Prior Notice of Claims:

As a condition precedent to commencing an action for-damages or for violation or breach
of this. Agreement, Franchisee must notify Franchisor within thirty (30) days after the occurrence:
of the violation or breach, and failure to timely give such notice shall preclude any claim for
damages.

16.6 No Right to Offset.

Franchisee shall not withheld all or any part of any payment to Franchisor or any of its
affiliates on the grounds of Franchisoer’s al'leged nonperformance or as an offset against any
amount Franchisor or any of Franchisor’s affiliates allegedly may owe Franchisee under this
Agreement orany related:agreements.

16.7 Injunctive Relief.

Nothing in this Agreement shall prevent Franchisor from seeking to obtain iinj‘unctilve'
relief, without posting a bond, against threatened conduct that will cause Franchisor loss or
damages, under the. usual equity rules, mcludmg the apphcable rules for obtaining restraining
orders and preliminary and permanent injunctions. If injunctive relief is granted, Franchisee’s
only remedy. will be the: court’s dissolution of the injunctive relief. If the injunctive relief was,
wrongfully issued, Franchisee expressly waives all claims for damages Franchisee incurred as a
result of the wrongful issuance.
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16.8 Liiitation of Action.

Franchisée further agrees that no cause of action ansmg out of or under this Agreement

‘may be miintdined by Franchisee against Franchisor unless brought before the expiration of one

(1) year aftet-the act, transaction or occurrence upon which such action is based or the expiration
of one (1) year after Franchisee becomes aware of facts or circumstances reasonably indicating

that Franchisee may have a claim against Franchisor hereunder, whichever occurs sooner, and.

that any action not brought within this period:shall be barred as a claim, counterclaim, defense, or
set-off.

(@)  Franchisee hereby waives the right to obtain any remedy based on alleged fraud,
misrepreSéntation, or deceit by Franchisor, including, ‘without limitation, rescission of this
Agreement; in any mediation, judicial, or other adjudicatory proceeding arising hereunder,
except upon a ground expressly provided in this Agreement, or pursuant to any right expressly
granted by any applicable statute expressly regulating the sale: of franchises, or any regulation or
rules promulgated thereunder.

16.9 Waiver of Punitive Damages.

Eranchisee hereby waives, to the fullest extent permitted by law, any rightto or claim for
any punitive, exemplary, incidental, indirect, special or consequentlal damages (including,
without limitation, lost profits) against Franchisor arising out of any cause whatsoever (whether
such cause be based in. contract, negligence; strict llabxllty, other tort or otherwise) and agrees
that in the event of a dispute, Franchisee’s recovery is limited to actual damages. If any other
term 'of this Agreement is found or determined to be unconscionable or unenforceable for any
reason, the foregoing provisions shall continue in full force and effect, including, without
llmltatlon the waiver of any right to claim any consequential damages.

16.10 WATVER TRIAL BY JURY.

THE PARTIES HEREBY AGREE TO WAIVE TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER AT LAW OR EQUITY, REGARDLESS
OF WHICH PARTY BRINGS SUIT. THIS WAIVER SHALL APPLY TO ANY MATTER
WHATSOEVER BETWEEN THE PARTIES HERETO WHICH ARISES OUT OF OR IS
RELATED IN ANY WAY TO THIS AGREEMENT, THE PERFORMANCE OF EITHER
PARTY, OPERATION OF THE FRANCHISED BUSINESS AND/OR FRANCHISEE’S
PURCHASE FROM FRANCHISOR OF THE FRANCHISE AND/OR ANY PRODUCTS OR
SERVICES.

ARTICLE 17. REPRESENTATIONS.

17.1  No.Authority.

NO SALESPERSON, REPRESENTATIVE OR OTHER PERSON HAS THE
AUTHORITY TO BIND OR OBLIGATE FRANCHISOR EXCEPT FRANCHISOR’S.
AUTHORIZED OFFICER BY A WRITTEN DOCUMENT. FRANCHISEE
ACKNOWLEDGES THAT NO REPRESENTATIONS, PROMISES, INDUCEMENTS,
GUARANTEES OR WARRANTIES OF ANY KIND WERE MADE BY FRANCHISOR OR
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ON FRANCHISOR’S BEHALF WHICH HAVE LED FRANCHISEE TO ENTER INTO THIS
AGREEMENT. FRANCHISEE UNDERSTANDS THAT WHETHER FRANCHISEE
SUCCEEDS AS A FRANCHISEE IS DEPENDENT UPON FRANCHISEE’S EFFORTS,
BUSINESS JUDGMENTS, THE PERFORMANCE OF FRANCHISEE’S EMPLOYEES,
MARKET CONDITIONS AND VARIABLE FACTORS BEYOND FRANCHISOR’S
CONTROL OR INFLUENCE. FRANCHISEE FURTHER UNDERSTANDS THAT SOME
FRANCHISEES ARE MORE OR LESS SUCCESSFUL THAN OTHER FRANCHISEES AND
THAT FRANCHISOR HAS MADE NO REPRESENTATION THAT FRANCHISEE WILL
DO AS WELL AS ANY OTHER FRANCHISEE.

17.2 Opportunity for Review by Franchisee’s. Advisors:

FRANCHISEE ACKNOWLEDGES THAT FRANCHISOR HAS RECOMMENDED,
AND THAT FRANCHISEE. HAS HAD THE OPPORTUNITY TO OBTAIN, REVIEW OF
THIS AGREEMENT AND FRANCHISOR’S FRANCHISE DISCLOSURE DOCUMENT BY
FRANCHISEE’S LAWYER, ACCOUNTANT OR OTHER BUSINESS ADVISOR PRIOR TO
EXECUTION.

17.3 Execution of Agréement.

EACH OF THE UNDERSIGNED PARTIES WARRANTS THAT IT HAS THE FULL
AUTHORITY TO SIGN AND EXECUTE THIS AGREEMENT. IF FRANCHISEE IS A
PARTNERSHIP, CORPORATION OR LIMITED LIABILITY COMPANY, THE PERSON
EXECUTING THIS AGREEMENT ON BEHALF OF SUCH PARTNERSHIP,
CORPORATION OR LIMITED LIABILITY COMPANY  WARRANTS TO
FRANCHISOR, BOTH INDIVIDUALLY AND IN HIS OR HER CAPACITY AS PARTNER
OR OFFICER, THAT ALL OF THE PARTNERS OF THE PARTNERSHIP, ALL OF THE
SHAREHOLDERS OF THE CORPORATION OR ALL OF THE MEMBERS/MANAGERS
OF THE LIMITED LIABILITY COMPANY, AS APPLICABLE, HAVE READ AND
APPROVED THIS AGREEMENT, INCLUDING ANY RESTRICTIONS WHICH THIS
AGREEMENT PLACES UPON RIGHTS TO TRANSFER INTERESTS IN THE
PARTNERSHIP, CORPORATION OR LIMITED LIABILITY COMPANY.

ARTICLE 18. ADDITIONAL LIMITATIONS AND PROVISIONS.

18.1 Independent Status,

This Agreement,and the activities pursuant hereto do not:and will not be deemed to create
any relationship between Franchisor and Franchisee or any other party of agency, partnership;
joint Venture or employment, or any other relationship except that of franchisor and franchisee or
except ‘when, this Agreement expressly authorizes Franchisor to act as attorney-in-fact for
Franchisee in specified circumstances. Franchisor shall have no right to control any employees
of Franchisee; including the terms and conditions of their employment. Franchisee is and shall
be solely an independent contractor and shall at no time act or represerit itself to be acting in any
other capacity. Without limiting, the foregoing, nothing in this Agreement.authorizes Franchisee-
to make any contract, agreement, warranty, or representation .on Franchisor’s behalf, or to incur
any debt or other obligation in Franchisor’s name or Marks or any part thereof, or be so similar
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thereto so as to be in any way misleading; and' Franchisee shall otherwise comply with the
provisions of Section 5. Neither this Agreement nor Franchisor’s course of conduct is intended,
nor may'anything in this Agreement (nor Franchisor’s course of coriduct): be construed to. state or
imply that Franchisor is the employer of Franchisee’s employees ard/or independent contractor,
nor vice versa., ’

18.2 Whole Agreement; Amendments; Construction.

This Agreement, together with the Franchise Disclosure Document (including all
Exhibits and ‘State: Addenda) attached as Exhibit 2, contains the entire tinderstanding, of the
parties, except. for such additional agreements .and understandings as may, concurréntly herewith
or hereafter be set.forth in written agreements executéd by both parties hereto. This Agreement
shall be effective only when executed by a duly authorized officer of Franchisor. Subject to
Franchisor’s right to modify the Manual as provided herein, no amendment or addition to this
Agreement shall be effective unless in writing, executed by a.duly-authorized officer of Franchisor
and by Franchisee. Nothing in this Agreement is intended, ner shall be deemed, to confer any
rights or remedies upon any person or legal entity not a party hereto. The headings of the several
sections and paragraphs. hereof are for convenience only anddo not define, limit or construe the
contents.of'the sections or paragraphs. This Agreement shall be executed in multiple copies, each
of which shall be deemed an original. Nothing in this or in any related agreement, however, is
intended to disclaim the. representations we made in the franchise disclosure document that we
furnished to you.

18.3 Severability; Additional Assurances.

Should any prov151on of this Agreement be for any reason held invalid, illegal of
unénforceable, that provision 'shall be deemed restricted in- application to the: extent required to
tender it valid and the remainder hereof shall in no way be affected and shall remain valid and
enforceable for all purposes, both parties hereto declaring that they would. have executed this
Agreement without inclusion of the invalid, illegal or unenforceable provision. If any of the
provisions of this contract are: inconsistent with applicable state law, then the state law shall
apply: Each party agrees to execute and deliver to the other any further documents that may be
reasonably required to fully effectuate the provisions hereof. Although printed provisions of this
Agreement were prepared by Franchisor, this Agreement shall not be construed either for or
against Franchisor or Franchisee, but shall be construed in accord with the: general tenor of the
language to reach a fair and equitable result:

18.4 Notices.
All notices required or permitted hereunder shall be in writing, shall be deemed given 'when

received, and shall be personally delivered to or sent by registered or certified mail, return
receipt-requested, or by electronic communication including email, addressed as follows:
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To. Franchisor: Cream, Inc.
1799 El Camino Real
Millbrae, CA 94030
Attn; Jimmy Shamieh
Email: jimmy@creamnation.com

‘To Franchisee:

Either party may change the address: fornotices by written notice to the other in accordance with
the foregoing.

18.5 Successors and Assigns; Governing Law; Jurisdiction

Subject to the above provisions concerning assignments and transfers by Franchisee, this
Agreement shall inure to the benefit of and be binding upon. the successors, assigns and legal
representatives of the parties hereto:

Except to the extent governed by the United States Trademark Act of 1946 (Lanham Act,
15 U.S.C. Sections 1051 et. seq.) or other applicable state law, this Agreement shall be
construed in accordance with, and governed by, the laws of the State where Franchisor’s
principal business:address is then located (California.as of the date this Agreement is signed).

Notwithstanding the foregoing, the parties specifically agree and acknowledge that all
claims, causes.of‘actions or disputes related to Franchisee’s covenants not to:compete set forth in
Section 15 of this Agreement, including the interpretation, validity and enforcement thereof, shall
be governed by the laws of the state where the CREAM Business is located.

18.6. State Law Applies.

If any provision of this Agreement, including but not limited to its provisiens for transfer,
renewal, termination, notice of termination, or cure rights, is inconsistent with any valid law or
regulation of the state in which Franchisee’s Business is located, then the valid law or regulation
of that state applicable to the franchise shall supersede any ‘provision of this Agreement that. is
less favorable to Franchisee.

18.7 Additional Documentation, '

Franchisee must from time to time, subsequent to the date first set forth above; at
Franchisor’s request -and without further consideration, execute -and deliver such other
documentation or agreement and take such other action as Franchisor reasonably may require in
order to effectuate the transactions contemplated herein. In the event that Franchisee fails to
comply with the provisions of this Section, Franchisee hereby appoints Franchisor as
Franchisee’s attorney-in-fact to execute all such documents on Franchisee’s behalf.
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18.8 Anti-”l‘;’ermris’t.Activiti’es-.

Franchisee: certifies that neither Franchisee, nor Franchisee’s owners, principals,
émployees nor anyone associated with Franchisee is listed in the Annex to Executive Order
13224 (the: “Annex™). Franchisee agrees net to hire or have any dealings with a person listed. in
the Annex. Franchisee certifies that Franchisee has no knowledge or information that, if
generally known, would result in Franchisee, Franchisee’s owners, principals, employees, or
ariyone associated with Franchisee being listed in the Annex. Franchisee agrees to comply with
and/or assist Franchisor to the fullest extent possible in Franchisor’s efforts to comply with the
Anti-Terrorism Laws (as défined below). In connection with such comphance Franchisee
certifies, represents; and warrants that none -of Franchisee’s property or ‘interests ‘are subjcct to
being “blocked” under any of the Anti-Terrorism Laws and that Franchisee and Franchisee’s
owners or principals are not -otherwise in Violation of any of the Anti- Terrorism Laws.
Franchisee is solely responsible for ascertaining what actions must be taken by Franchisee to
comply with all such Anti-Terrorism Laws, and Franchisee specifically acknowledges and agrees
that Franchisee’s indemnification responsibilities as provided in Section 6.19 of this Agreement
pertain to Franchisee’s obligations under ‘this Section 18.09. Any misreépresentation by
Franchisee under this Section or any violation of the Anti-Terrorism Laws by Franchisee,
Franchisee’s owners, principals or employeesshall constitute grounds for immediate termination
of this Agreement and any other agreement Franchisee has.entered into-with Franchisor or one of
Franchisor’s affiliates in accordance with the terms of Section 13.02(s) of this Agreement. As
used herein, “Anti-Terrorism Laws” means Executive: Order 13224 issued by the: Président of
the United States, the Terrorism Sanctions Regulations (Title 31, Part 595 of the U.S. Code of
Federal Regulations), the Foreign Terrorist. Organizations Sanctions Regulations (Title 31, Part
597 of the U.S. Code of Federal Regulations), the Cuban Assets Control Regulations (Title 31,
Part 515 of the U.S. Code of Federal Regulations), the USA PATRIOT Act, and all other
present.and future federal, state.and local laws, ordinances, regulations, policies lists and any other
requirements of any Governmental Authority (including without limitation, the United States
Department of Treasury Office of Foreign Assets Control) addressing or in any way relating to
terrorist acts er acts of war.

18.9 No:Attorney Fees

If Franchisee ‘is in breach or default of any monetary or nonmonetary material obligation
under this. Agreemeént or any related agreement between Franchisee and Franchisor and/or
Franchisoi’s affiliates, and Franchisor engages an attorney to enforce Franchisor’s rights
(whether or not formal judicial proceedings are initiated), Franchisee must pay all reasonable
attorneys’ fees, court costs and htlgatlon expenses Franchisor incurs, which obllgatlonJ shall give
rise to and remain, until paid in full, 4. lien in favor of Franchisor against any and all .of
Franchisee’s personal property, furmshmgs equipment, signs, fixtures and inventory related to
the operation of the Business. If Franchisee institutes any legal action to mterpret or enforce the
terms of this Agreement, and Franchisee’s claim in such action is denied or the action is
dismissed, Franchisor is entitled to recover Franchisor’s reasonable attorneys’ fees, and all other
reasonable costs and expenses incurred in defending against same, and to have such an-amount
awarded asipart of the judgment in the proceeding.
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18.10 Personal Guaranty:

If Franchisee is a corporation, or subsequent to execution hereof, Franchisee assigns this
Agreement to a corporation, all shareholders of Franchisee’s. outstanding shares and their spouses
(ot if Franchisee is .a partnership, or subsequent to execution hereof, Franchisee assigns this
Agreement to a partnership, all partners and their spouses; or if Franchisee is a limited liability
company, or subsequent to execution hereof Franchisee assigns this. Agreement to a limited.
liability company, all members and ‘managers and their spouses) hereby personally and
unconditionally guarantee without notice, demand, or presentment, the payment. of all of
Franchisée’s monétary obligations under this Agreement, and any other agreement between
Franchisee and Franchisor and/or Franchisor’s affiliates, as. if each were an original party to this
or any other agreemeént in his or hér individual capacity. All such personal guarantors further
agree to be bound by the restrictions of Franchisee’s activities upon transfer, termination, or
expiration and nenrenewal of this.Agreement as if each were an original party to this Agreement
in his or her individual ¢capacity. All such personal guarantors and their spouses must execute a
continuing personal guarantee inthe form attached hereto as Exhibit.2.

ARTICLE 19. ACKNOWLEDGEMENTS.
19.1 Indeperndﬁeilrt'Inves‘tiga’tibn.

Franchiseé acknowledges that Franchisee has conducted an independent investigation of
the Business contemplated by this Agreement arid recognizes that it involveés business risks which
make ‘the success of the venture largely dependent upon Franchisee’s business abilities and
efforts. Franchisee acknowledges that Franchisee has been given the opportunityto clarify any
provision of'this Agreement that Franchisee may not:have initially understood and that Franchisor
has:advised Franchisee to have:this Agreement reviewed by an attorney.

19.2 No Guarantees or Representations of Earnings.

Franchisee understands that Franchisor and any of Franchisor’s representatives and/or
agents with whom Franchisee has met have not made and are not making any guarantees or
representations as to the extent.of Frarichisee’s success in operating-a Business, and have not and
are not in any way .representing or promising any specific .amounts of earnings or profits
associated with Franchisee’s operation of the Business.

19.3 Receipt of Disclosiire Document.

Franchisee' acknowledges. that this Agreement and Franchisor’s Franchise Disclosure
Document, or “FDD”, have beén in Franchisee’s possession for at least fourteen (14) days before
Franchisee: signed this Agreement and before Franchisee’s payment of any monies to Franchisor,
refundable or otherwise, and that.any material changes to this Agreement were memorialized in
writing in this Agreement for at least seven (7) days before Franchisee signed this Agreement.

19.4 No Personal Liability.

Franchisee agrees that fulfillment of any and all of Franchisor’s obligations written in this
Agreement or based on any oral communications which may be ruled to be binding in a court of
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law shall be Franchisor’s sole responsibility .and none of Franchisor’s agents, representatives, nor
any individuals associated with Franchisor’s franchise company shall be personally liable to

Franchisee for any reason. Franchisee agrees that nothing that Franchisé¢ believes Franchisee

has been told by Franchisor or Franchisor’s representatives shall be binding unless ‘it is. written in

this Agreement. This is an important part of this Agreement. Do not sign this Agreement if
there is any question concerning its contents or'any representations made.
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IN 'WITNESS WHEREOF, AND INTENDING TO BE LEGALLY BOUND
HEREBY, THE PARTIES HERETO HAVE CAUSED THIS AGREEMENT TO. BE
EXECUTED EFFECTIVE THE DATE FIRST SET FORTH ABOVE.

©2018.CREAM, Inc. Franchise Agreement
EAST\I'52055222:2,

FRANCHISEE..

(Indiv iﬁdua;l, Partnership or Corporation Name)

Title:

PERSONAL GUARANTORS

CREAM, INC.

Title:
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EXHIBIT 1
TO CREAM, INC.
FRANCHISE AGREEMENT SITE
SELECTION ADDENDUM

SITE SELECTION ADDENDUM

Cream, Inc. (“Franchisor”) and _(“Franchisee”), have
this ‘day of ,20____, entered into a Franchise Agreement for the operation
of a CREAM business using Franchisor’s Marks and System (the “Business”) and desire to
supplement its terms, as set forth below. The parties therefore agree as follows:

L. Within 7 menths after the execution of the Franchise Agreement, Frarichisee shall obtain
a site, at Franchisee’s expense, for the CREAM Business franchised urder the Franchise
Agreement, which site Franchisor shall approve as hereinafter provided. The site.shall be within
the following site: selection territory:

(the “Site Selection Territory™).

2. Franchisee’s failure to obtain asite for the Business in the Site Selection Territory within
thé time. -requi‘red' in Paragraph 1 shall ~constitute a default under the Franchise Agreement and
this Site Selection Addendum. Time:is of the essence.

3. Prior to Franchisee’s acquisition by lease or purchase of a site for the Business,
Franchisee shall submit to Franchisor, in the form Franchisor specifies; a completed site review
form, such other information or materials as Franchisor may reasonably require, and a letter of
intent or other evidence satisfactory to Franchisor which confirms Franchisee’s favorable
prospects for obtaining theé proposed site. Recognizing that time is of the essence, Franchisee
must submit a proposed site, together with the information and materials required by this
Paragraph 3, to Franchisor for Franchisor’s approval within 30 days after execution of this. Site
Selection Addendum. Franchisor shall have 30 days after receipt of such information and
materials from Franchisee. to approve or disapprove, in Franchisor’s sole: discreﬁon,th’e:sitc as a
location for the Business. No proposed site shall be deemed approved unless Franchisor has
expressly approved it in writing. '

4. Franchisor shall furnish to Franchisee such site selection guidelines, consultation and on-
site- evaluation as Franchisor deems advisable as part of Franchisor’s evaluation of Franchisee’s
request for site approval. Franchisor shall net, however, provide on-site evaluation for any
propoesed site prior to Franchisor’s receipt of the information and materials required by Paragraph
3 hereof. If Franchisor deems on-site evaluation necessary and appropriate, Franchisor shall
conduct one on-site evaluation at Franchisor’s cost. For each additional on-site evaluation (if
any), Franchisee shall reimburse Franchisor for Franchisor’s reasonable :expenses Iincluding,
without limitation, the costs of travel, lodging, and meals.
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5. If Franchisee will be occupying the Business premises under a lease, Franchisee shall,
prior to the execution of the. lease, submit’ the lease: to Franchisor for Franchisor’s written
approval.

6. Franchisee shall furnish Franchisor a copy of any executed lease within 10 days after
execution thereof.

7. After Franchisor has approved a sité for the Business in writing and Franchisee has

'acquued the site pursuant to Paragraphs 1-6 hereof, the site shall constitute the Premises referred

to in Section 1.0] of the Franchise Agreement.

8. Franchisee hereby acknowledges and -agrees that Franchisor’s approval of a site does not
constitute an assurance, representation or warranty or any kind, express or ‘implied, as to the

suitability of the site: for the Business or for any other purpose. Franchisor’s approval of the site
indicates only that Franchisor believes the site- complies with acceptable minimum criteria

established by Franch_lsor solely for Franchisor’ s purposes as of the time of the evaluation. Both
parties; to this Site Selection Addendum acknov&gledge: that the application of certain criteria that
has been effective with respect to other sites and premises may not be predictive of potential for

all sites and that, subsequent to Franchisor’s approval of a site, demographlc and/or econorhic

factors, such as competition from other similar businesses, included ‘in. or excluded from
Franchisor’ N criteria could. change thereby altering the potential of a site. Such factors are
unpredictable and are beyond. Franchisor’s control. Franchisor shall not be responsible for the

failure of a site approved by Franchisor to meet Franchisee’s expectations as to revenue or
.operational criteria. Franchisee further acknowledges and agrees that Franchisee’s acceptance of
a franchise for the operation of the Business at the site is based on Franchisee’s-own independent.

investigation of the suitability of the site.

9. This Site Selection Addendum constitutes an integral part of the Franchise Agreement
between the parties hereto, and terms of this Site Selection. Addendum shall be controlling with

respect to the subject matter hereof. Except as modified or supplemented by this Site Selection

Addendum, the terms of the Franchise Agreement are hereby ratified and confirmed.
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IN WITNESS WHEREOF, the parties hereto. have duly executed this. Addendum on the
dayand year first above written.

‘CREAM; INC..

By:

Title:

FRANCHISEE

By:

Title:

Exhibit 1-3
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EXHIBIT 2
TO CREAM, INC.
FRANCHISE AGREEMENT

PERSONAL GUARANTY
PERSONAL GUARANTY

NOTE:IF FRANCHISEE IS A CORPORATION, EACH OF FRANCHISEE’S
SHAREHOLDERS AND THEIR SPOUSES MUST EXECUTE THE FOLLOWING
UNDERTAKING. IF FRANCHISEE IS A PARTNERSHIP, EACH OF FRANCHISEE’S
GENERAL PARTNERS AND THEIR SPOUSES MUST EXECUTE THE FOLLOWING
UNDERTAKING. IF FRANCHISEE IS A LIMITED LIABILITY COMPANY, EACH OF
FRANCHISEE’S MEMBERS AND MANAGERS AND THEIR SPOUSES MUST EXECUTE
THE FOLLOWING UNDERTAKING.

ARTICLE I
PERSONAL GUARANTY

The undersigned persons (individually and collectively “you”) hereby represent to
Cream, Inc. (“Franchisor”) that you are all of the shareholders of the franchisee, or all of ‘the:
general partners of'the: franchisee, or all of the members and managers, or the spotse ofany such
shareholder, general partner, or member or manager of (“Franchisee”), as
the case may be.. In consideration of the grant by Franchisor to Franchisee as herein provided,
each you hereby agree, in consideration of benefits received and to be teceived by each of you,
jointly and severally, and for yourselves, your heirs, legal representatives and assigns, to be
firmly bound by all of the terms, provisions and conditions of the foregoing Cream, Inc.
franchise agreement (the “Franchise Agreeinent”), and any other agreement between Franchisee:
and Franchisor and/or its affiliates, and do hereby unconditionally guarantee the full and timely
performance. by Franchisee of each and every obligation of Franchisee under the aforesaid
Franchise: Agreement or other agréement between Franchisor and Franchisee, including, without
limitation, any indebtedness of Franchisee arising under or by virtue of the aforesaid Franchise
Agreement and that you (jointly and individually) will not permit or cause any change in the
percentage of Franchisee owned, directly or indirectly, by ‘any person, without first obtaining the
written consent of Franchisor prior to said proposed transfer, which consent must not be
unreasonably withheld, and without first paying or causing to be paid to Franchisor the transfer
fee provided for in said Franchise Agreement, if applicable, and without otherwise complying
with the transfer provisions of the: foregoing Franchise Agreement. You agree to be bound by
the dispuite resolution procedures set forth in the Franchise Agreement. You further agree to be
bound by the in-term and post-term covenants against competition of the ‘aforesaid Franchise
Agreement.

ARTICLE II
CONFIDENTIALITY

During the initial and any renewal terms of the Franchise Agreement and this Guaranty,
you will receive information, which Franchiser considers its trade secrets and confidential
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information, including but not. limited to proprietary recipes (if applicable), standards and
specifications for food preparation, standards and. specifications for the Build out of a
Business, information about proprietary merchandise, any proprietary software Franchisor may
now or in the future create, and the operations manual (“Confidential Information”). You shall
not, during the term of the Franchise Agreement and this Guaranty or thereafter; communicate,
divulge, or use for the. benefit of any other person, partnership, association, corporation, or
limited 11ab111ty company any Confidential Information including, without limitation, trade
secrets; price marketing mixes related to. the. sale of food and beverage items and any other goods
or sérvices offered or authorized for sale by System franchisees; Franchisor’s copyrighted
materials; and methods and other techniques and knew-how concerning the of operation of the
Franchised Business which may be communicated to Franchisee or of which Franchisee may be
apprised by virtue of Franchisee’s operation of the:Business. You also acknowledge and agree
that certain customer .information, including' (i):current customer and prospective customer
names and addresses, (ii) information about credit extensions to customers, (iii) customer service
purchasing histories, (iv) rates charged to customers (subsections (i) through (iv) collectively
referred to as “Customer Lists”), and (v) sources of suppliers, also constitute: the-trade secrets ‘and
confidential proprietary: information of Franchisér. Any and all information, knowledge, know-
how, techniques, and other data, which Franchisor désignates. as confidential, will be deemed
Confidential Information for purposes of this. Agreement.

ARTICLE I
NON-COMPETITION

You acknowledge that as a participant in Franchisor’s. franchise system, you will receive
proprietary and confidential information and matefials, trade secrets, and the unique methods,
procedures and techniques which Franchisor has developed. Theréfore to protect Franchisor and
all Franchisor’s franchisees, you agree as follows:

1) During the Term of the Franchise Agreement.and this Guaranty. During the term of
the. Franchise Agreement and this Personal Guaranty, neither yout; nor your principals, officers,
or directors, nor any members of your immediate family or the immediate family of your
prmc1pals officers, or directors may, directly or indirectly, for‘themselves. or through, on behalf
of, or in.conjunction with any other person, partnership or corporation:

a) Own, malntam engage in, be employed by, lend money to, extend credit to or
have any interest in any ice cream shop, bakery, café, or dessert shop primarily serving ice
cream, cookies and other baked goods, (a “Competing Business”); provided, however, that this
Section does not apply to your operation of any other Franchised. Business under the CREAM
Marks and System;

b) Employ or seck to employ any person who is at that time employed by
Franchisor, Franchisor’s. affiliates or any other System franchisee, or otherwise directly or
indirectly induce. or seck to induce such person to leave his or her employment thereat; or

¢) Divertor attempt to divert.any business or customer of the Franchised Business to
any competitor; by -direct or indirect inducement or .otherwise, or do or perform, directly or
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indirectly, any other act injurious or prejudicial to the- goodwill associated with the Marks or the
System.

2) After the Term of The Franchise Agreement and this Guaranty.

a) For a period of 2 years after the expiration and nonrenewal, transfer or

termination of the Franchise Agreement, regardless of the cause, neither you, your officers,

directors,. or principals, nor any member of your immediate: family or the immediate family of
your officers, directors, or principals. may, directly or indirectly, for themselves or through, on
behalf of, or in conJunctlon with any .ether person, partnershxp or corporation enter into any
business competing in whole orin part with Franchisor in grantmg franchises or licenses to
operate a Competing Business at the time the Franchise Agreement is terminated or otherwise
expires and is not renewed,

b) For a period of 2 years after the expiration, transfer or termination of the
Franchise Agreement, regard]ess of the cause, neither you, your officers, directors, or principals,
nor any member of your immediate family or the immediate family of your officers, directors, or
principals may,, directly or indirectly, for themselves or through, on behalf of, or in conjunction
with any other person, partnership or corporation:

@ Own, maintain, engage in, be employed by, or have any interest in any
Competing Business at the time. of termination or expiration and nonrenewal (i) at the Business;
(ii)-within the territory (the “Territory™); or (m) within a radius of 10 miles of the perimeter of
(a) the Territory being granted hereunder or (b) any other Territory licensed by Franchisor as of
the date of expiration or termination of this Agreement;

(i)  Solicit business from customers of Franchisee’s former Franchised
Business;

“ (iii)  Contact any of Franchisor’s suppliers or venders for any competitive
business' purpose; or

) (@iv) Sol;idit any Qf Franchisor’s employees, or the employees of Franchisor’s.
affiliates or any other System franchisee, to discontinue employment.

3) Intent and Enforcement. It is the parties’ intent that the provisions of this Article III be
judicially enforced to the: fullest extent permissible-underapplicable:law: Accordingly, the partlesr
agree that any reduction in scope or modification of any part of the noncompetition provisions
contained herein shall not render any other part unenforceable. In the event of the actual or
threatened breach. of this Article III by you, any of your principals, or any members of their
immediate family, Franchisor shall be entitled to an injunction. restraining such person from any
such actual or threatened breach. You agree that in the event of thé actual or threatened breach
of this Article III, Franchisor’s harm will be irreparable and that Franchisor has no adequate
remedy at law to prevent such harm. You acknowledge and agree that you have previously
worked or'been gainfully:employed in other caréers and that the provisions. of this Article III in no
way prevents you from earning a living. You further acknowledge: and agree, that the time
limitation of this.Article III shall be tolled during any default under'the Franchise Agreement and
this Guaranty.
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ARTICLE IV
MISCELLANEOUS

1) Acknowledgment. You acknowledge that this Guaranty is not a franchise agreement
and does not:confer-upon you any rights toruse Franchisor’s proprietary. marks or its system..

2) Governing Law. This Guaranty shall be deemed to have been made in and governed by
the laws of‘the State of California.

3) Internal Dispute.Resolution. You must first bring any claim or dispute- arising out of or
relating to the Franchise Agreement or this Personal Guaranty to Franchisor’s Chief Executive
Officer and/or President. You agree to exhaust this internal dispute resolution procedure before
bringing-any dispute before a third party. This agreement to engage in internal dispute resolution
first shall survive: the‘termination or expiration of this Personal Guaranty.

4) Mediation. At Franchisor’s option, all claims or disputes between you and Franchisor
arising out of; or in any way relating to, this Personal Guaranty or the Franchise Agreement or
any other agreement by arid between you and Franchisor; or any of the parties’ respective rights
and obligations arising from such agreements. must be submitted first to mediation; in San Mateo:
County, California, under the auspices of the American Arbitration Assocxatlon (“AAA”), in
accordance with the AAA’s Commercial Mediation Rules then in effect. Before commencing
any legal action against Franchisor or its affiliates with respect to any such claim. or dispute, you
must submit a netice to Franchisor, which specifies, in detail, the precise nature and grounds of
such claim or'dispute. Franchisor will have a period of 30 days following receipt of such notice
within which to notify you as to whether Franchisor or its affiliates elects to exercise its- option to
submit such claim or dispute to mediation. You may not commence any action against
Franchisor or its affiliates with respect to any such claim or dispute in.any court unless Franchisor
fails to exercise its thlon to submit .such claim or dispute to mediation, or such mediation
proceedings have: been terminated either: (i) as the result of a written declaration of the
mediator(s) that further mediation efforts are not worthwhile; or (ii) as. a result of a written
déclaration by Eranchisor. Franchisor’s rights to mediafion, as set forth herein, may be
specifically enforced by Franchisor. Each party shall bear its own cost of mediation and the
parties shall share the cost of mediator. This agreement to mediate at our option shall survive the
termination or expiration of the Franchise Agreement.

a) The parties.shall not be required to first attempt to mediate a.controversy, dispute;
or claim through mediation as set forth in this Section 4 if such controversy, dispute or claim
concerns an allegatior that a party has violated (or threatens to violate, or poses an imminent risk
of violating): '

(i)  Any federally protected intellectual property rights in the Marks, the
System, or in:any Confidential Information;

(i)  Any claims arising out of or pertaining to any warranty issued; or
(iii)  Any of the restrictive.covenants contained in this agreement.
Exhibit 2-4
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5) Third Party Beneficiaries. Franchisor’s officers, directors, shareholders, agents and/or
employees are express third party beneficiaries of the Franchise Agreement and this Guaranty,
and the mediation provisions contained herein; each having authority to specifically enforce the
right to mediate and arbitrate claims asserted against such person(s) by you.

6) Injunctive Relief. Nothing contained in this Guaranty shall prevent Franchisor from
applying to or obtaining from any court having jurisdiction, without bond, a writ of attachment,
temporary injunction, preliminary injunction .and/or other emergency relief available fo
safeguard and protect Franchisor’s interests prior to the filing of any mediation proceeding or
pending the trial or handing down of a decision or award pursuant to any mediation or judicial
proceeding conducted hereunder.

7) Jurisdiction and Venue. With respect to any proceeding not subject to mediation, the
‘parties expressly agree submit to the jurisdiction and venue of any court of general jurisdiction in
San Mateo County, California, ahd the jurisdiction and venue of the United States District Court
for the Northern District of California.

8) Jury Trial Waiver. THE PARTIES HEREBY AGREE TO WAIVE TRIAL BY JURY
IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER AT LAW OR
EQUITY, REGARDLESS OF WHICH PARTY BRINGS SUIT. THIS WAIVER SHALL
APPLY TO ANY MATTER WHATSOEVER BETWEEN THE PARTIES HERETO WHICH
ARISES OUT OF OR IS RELATED IN ANY WAY TO THIS PERSONAL GUARANTY OR
‘THE. FRANCHISE AGREEMENT, THE PERFORMANCE OF EITHER PARTY, AND/OR
YOUR PURCHASE FROM FRANCHISOR OF THE FRANCHISE AND/OR ANY GOODS
OR SERVICES.

9) Waiver of Punitive Damages. You waive, to the fullest extent permitted by law, any
right to or claim for any punitive, exemplary, incidental, indirect, special or consequential
damages (including, without limitation, lost profits) which you may have against us arising out.
of any cause whatsoever (whether such cause be based in contract, negligence, strict liability,
other‘tort or otherwise) and agree that.in the event of a dispute, your‘recovery shall be limited to-
actual damages. If any other term of this Personal Guaranty is found or determined to be
uniconscionable or unenforceable for any reason, the foregoing provisions shall continue in full
force and effect, including, without limitation, the waiver of any right to claim any consequential
«damages.

10) Limitation on Action. You agree that no cause of action arising out of or under this
Guaranty or the Franchise Agreement may be maintained by you unless brought before the
expiration of one (1) year after the act, transaction or occurrence upon which such action is based
or the expiration of one (1) year after you become aware of facts or circumstances reasonably
indicating that you may have a claim against Franchisor, whichever occurs sooner, and that any
action not brought within this period shall be barred as a claim, counterclaim, defense or set-off.

11) Attorneys’ Fees. If either party institutes any mediation action or judicial proceeding to
enforce any monetary or nonmonetary obligation or interpret the terms of this Guaranty and the:
Franchise Agreement, and Franchisor prevails in'such action, you shall be liable to Franchisor for
all costs, including reasonable-attorneys’ fees, incurred in connection with such proceeding.
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12) Nonwaiver. Franchisor’s failure.to insist upon stpi'ct.compli‘ance with any provision of this
Personal Guaranty and the Franchise Agreement shall not be-a waiver of Franchisor’s right to do
so, any' law, custom, usage or rule to the contrary notwithstanding. Delay or omission by
Franchisor respecting any breach or default shall not affect Franchisor’s rights respecting any
subsequent breaches or defaults. All rlghts and remedies granted in this Guaranty shall be
cumulative. Franchisor’s election to exercise any remedy available by law or contract shall not
be deemed a waiver or preclude exercise of any other remedy..

13) Severability. The parties agree that if any prov1sxons of this Guaranty may be construed
in two ways, one of which would render the provision illegal or otherwise voidable or
unenforceable and the other which would render it valid and enforceable, such provision shall
have: the meaning which renders it valid and enforceable. The provisions of this Guaranty are
severable, and this Guaranty shall be interpreted and enforced as if all completely invalid or
unenforceable provisions were not contained herein, and partially valid and enforceable provisiens
shall be enforced to the extent that they are valid and enforceable. If any material provision of this
Guaranty shall be stricken or declared invalid, the parties agree-to negotiate mutually acceptable
substitute provisions. In the event that the parties are unable to agree upon such provisions,
Franchisor reserves the right to terminate this Guaranty.

14) Constiuction of Language. Any term defined in the Franchise Agreement which is not
defined in this Guaranty will be ascribed the meaning given to it in the Franchise Agreement.
The language of this Guaranty will be construed according to its fairmeaning; and not strictly for
or against either party. All words. in this Guaranty refer to ‘whatever number or gender the
context requires. If more than one party or person is referred to as you, their obligations and
liabilities must be joint and several. Headings are for reference purpeses and do not control
interpretation.

15) Successors. References to “Franchisor”, “the undersigned,” or “you” include the
respectlve partles suceessors, assigns or transferees

16) No' Personal Liability. You agree that fulfillment of any and all of Franchisor’s
obligations written in this Guaranty or in the Franchise- Agreement. or based. on -any oral
communications which may be ruled to be binding in a Court of Law shall be Franchisor’s sole
responsibility and none of Franchisor’s agents, representatives, nor any individuals associated
with Franchisor’s. franchise company shall be personally liable to Franchisee or you for any
reason.

PERSONAL GUARANTORS SPOUSES
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EXHIBIT 3
TO CREAM, INC.
FRANCHISE AGREEMENT COLLATERAL

ASSIGNMENT OF LEASE
COLLATERAL ASSIGNMENT OF LEASE

FOR VALUE RECEIVED, the undersigned (“Assignor”) hereby assigns and transfers to
Cream, Inc., a California Corperation, with its principal place of business at 1799 El Camino Real
Millbrae, CA 94030 (*Assignee”), all of Assignor’s right, title and interest as tenant in, to-and
under that certain lease, a. copy of which is attached hereto as Exhibit 1 (the “Lease”) respecting
the: premises commonly known as
. This-assignment (the “Assignment”) is for collateral purposes only

and except as specified. herein, Assignee has no liability or obligation of any kind whatsoever
arising from or in connection with this Assignment or the Lease unless Assignee takes possession
of the premises demised by the Lease pursuant to the terms hereof and.assumes the obligations of
Assignorthereunder.

Assignor represents and warrants to. Assignee that it has full power and authority to so
assign the Lease and its interest therein and that. Assignor has not previously assigned or

transferred, and is ‘not_obligated to assign or transfer, any of its interest in the Lease or the
premises demised thereby.

Upon a default by Assignor under the Lease or under the franchise agreement for a
CREAM Business between Assignee and Assignor (the “Franchise' Agreement”), or in the event
of adefault by Assignor under-any document or instrument securing the Franchise Agreement, or:
upoen explratlon or termination of the Franchise Agreement or this Agreement, Assignee has the
right. and is hereby empowered to take possession of the premises demised by the Lease, expel

Assignor therefrom, and, in such event, Assignor will have no further right, title or interest in the

Lease. Assignor hereby authorizes the Lessor to disclose to Assignee, upon its request, sales and

other information furnished to the Lessor by .Assignor.

Assignor agrees that it will not suffer or permit any surrender, termination, amendment or

‘modification of the Lease without the prior written consent of Assignee. Throughout the term of
the Franchise Agreement and any renewals thereto, Assignor agrees that it must elect and
exercise all options to extend the term of or renew the Lease not less than 30 days prior to the last
day‘that the option tmust be exercised, unless Assignee otherwise agrees in writing. If Assignee
does not otherwise agree in writing, and upon failure of Assignor to so elect to extend or renew
the Lease as aforesaid, Assignor hereby appoints Assignee as its true and lawful attorney-in-fact.

to exercise such extension or renewal options in the name, place and stead of Assignor for the

purpose of-effecting such extension or renewal.
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ASSIGNOR:
Dated::
SIGNED AND SEALED this
day of ,20_
Notary ?ubli‘cz
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CONSENT AND AGREEMENT OF LESSOR
‘The 1und'er.,si>gned Lessor under the afore described Lease hereby:

() Agrees to. notify Assignee ‘in writing of and upon the failure of Assignor to cure
any default by Assignor under the Lease;

(b)  Agrees that Assignee has the right, but.not the obligation, to cure any default by
Assignor under the Lease within 30 days after delivery by Lessor of notice thereof in accordance
with paragraph (a) above;

(c) Consents to the foregoing Collateral Assignment and agrees. that if Assignee takes
possession of the premises demised by the Lease and confirms to Lessor the assumption of the
Lease by Assignee as tenant thereunder, Lessor must recognize Assignee as tenant under the
Lease, provided that Assignee cures within the 30-day period the defaults, if any, of Assignor
under the Lease;.and

(d)  Agrees that Assignee may further assign the Lease to a person, firm or
corporation who must agree to assume the tenant’s -obligations' under the Lease and who is
reasonably acceptable to Lessor and upon such assignment Assignee will have no further liability
or obligation under the Lease as assignee, tenant or otherwise..

DATED: LESSOR:

Name:
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EXHIBIT 4
- TO CREAM, INC.
FRANCHISE AGREEMENT

CONDITIONAL ASSIGNMENT OF FRANCHISEE’S TELEPHONE NUMBERS,
FACSIMILE NUMBERS AND DOMAIN NAMES

CONDITIONAL ASSIGNMENT OF FRANCHISEE’S TELEPHONE NUMBERS,
FACSIMILE NUMBERS AND DOMAIN NAMES

1. o (“Assignor”), in exchange for valuable
consideration provided by CREAM, Inc. (“Assignee”), receipt of which is hereby

acknowledged, hereby conditionally assigns to Assignee all telephone numbers, facsimile
numbers; domain names, as well as any listings associated therewith, utilized by Assignor in the

operation of its CREAM Business at Assignor’s above-referenced address (the “Assigned
Property”). The Assigned Property includes the following:

Telephone Number(s):
Facsimile Number(s):
Domain Name(s) (as permitted by Franchisor under the Franchise Agreement):

2. The conditional agreement will become effective automatically upon termination or
expiration of Assignor’s franchise. Upon the eccurrence of that condition, Assignor must do all
things required by ‘the telephone company and/or domain name: registrar to assure the
effectiveness of the assignment of Assigned Property as if the Assigneé had been originally
issued such Assigned Property and the usage thereof:

3. Assignor agrees to pay the telephone company and/or domain name registrar, on or

before the effective date of assignment, all amounts owed for the use of the Assigned Property:

up to the date this Assignment becomes effective: Assignor further agrees to indemnify
Assignee for any sums Assignee must pay the telephone company to effectuate this Assignment,
and agrees to fully cooperate with the telephone company and/or domain name registrar, as well
as'the Assignee, in effectuating thisassignment.

ASSIGNOR:

BY:

TITLE:

DATE:
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CREAM, INC.

BY:

TITLE:.

DATE:
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EXHIBIT §
TO CREAM, INC.
FRANCHISE AGREEMENT CONFIDENTIALITY AND
RESTRICTIVE COVENANT AGREEMENT

CONFIDENTIALITY AND RESTRICTIVE COVENANT AGREEMENT
(for trained employees, shareholders, officers,
directors,; generalpartners, membersand.

‘managersand manager.of Franchisee)

In consideration of my being an employee: of ] (the
“Franchisee”), and otlier good and valuablé: consideration, the receipt and sufficiency of which is

acknowledged, I hereby acknowledge and agree that Franchisee: has acquired the right from

Cream, Inc. {the “Company”) to establish and operate a CREAM business (the “CREAM

Business™) and the right to use in the operation of the Business the Company’s trade names,

trademarks and service marks (the “Marks”) and the Company’s unique and distinctive format
and system relating to the establishment and operation of CREAM Businesses. (the “System”), as
they may be changed, improved and further developed from time to time in the Company S
sole discretion, only at the following authorized and approved premises:
(the “Premises”).

L. The Company possesses certain proprietary and confidential information relating
to the operation of the System, which includes customer information, as well as proprietary
recipes (if applicable), standards and specifications for food preparation, standards and
specifications for the build out of a CREAM Business, information about proprietary
merchandise, 'any proprletary software Franchisor may now or in the future create, the- operatlons
manual, trade secrets, price marketing mixes related to the sale of food and beverage items and
any other goods or services offered or authorized for sale by System franchisees, Franchisor’s
copyrighted materials, and methods and other techniques and know-how concerning the of
operation of the Business communicated to you or of which you may be apprised by virtue of
your employment with Franchisee (the “Confidential Information™).

2. Any and all information, knowledge, know-how; and techniques which the
Company specifically designates as confidential shall be deemed to be Confidential Information
for purposés of this Agreement.

3. I acknowledge that the Company and Franchisee will disclose the Confidential
Information to me in furnishing to me the training program and subsequent ongoing training, the:
Cream, Inc. Operations Manual (the “Manual”) and other general assistance during the term of
this Agreement.

4. I'will not acquire any interest in the Confidential Information, ether than the right
to utilize it in the operation of the Business during the term hereof, and the use or duplication of
the Confidential Information for any, use outside the ‘System would constitute an unfair method

of.competition.
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5. The Confidential Information is proprietary, involves trade secrets of the
Company, and is disclosed to me solely on the condition that I agree, and I do hereby agree, that
I shall hold in strict confidence all Confidential Information and all other information designated
by the Company as confidential. Unless the Company otherwise agrees in writing, I will
disclose and/or use the Confidential Information only in connection with my duties as an
employee of Franchisee, and will continue not to disclose any such information even after I cease
to-be in that position.and will not use any such information even after I cease to be in that position
unless I can demonstrate that such. information has become generally known or easily accessible
other than by the breach of an obligation of Franchisee under the Franchise Agreement.

6. Except as otherwise approved in writing by the Company, I shall not, while in my
position with Franchisee, for myself, or‘through, on behalf of; or'in conjunc¢tion with any person,
persons, partriership, corporation or limited liability company; own, maintain, engage in, be
employed by, or have:any ‘interést in any other ice cream or frozen dessert shop, bakery, cafe, or
dessert shop primarily serving ice cream; frozen yogurt, cookies, and other baked goods, or any
other business offering products: and services offered or authorized for sale by System franchisees
(a “Competing Business™), except a:CREAM Business operating under the System and Marks.

7. I agree that each of the foregoing covenants shall be construed as independent of
any other covenant or provision of this Agreement. If all or any portion of a covenant in this
Agreement is held unreasonable or unenforceable by a court or agency having valid jurisdiction
in an unappealed final decision to which the Company is a party, | expressly agree to be bound by’
any lesser covenant subsumed within the terms of such covenant that impoeses the maximum duty
permitted by law, as if the resulting covenant were separately stated in-and made a part of this.
Agreement.

8. I understand and acknowledge that the 'Company shall have the right, in its sole
discretion, to reduce the scope of any covenant set forth in this Agreement, or any portion
thereof, without my consent, effective immediately upon receipt by me of written notice thereof;
and | agree'to comply forthwith with any covenant as so modified.

9. The Company is ‘a. third-party beneficiary of this Agreement and may enforce it,
solely and/or jointly with Franchisee. 1 am aware that my violation of this Agreement will cause

the Company and Franchisee irreparable harm; therefore, I acknowledge and agree. that

Franchisee and/or the Company may apply for the i issuance of an injunction preventing me from

violating this Agreement;, and I agree to pay Franchisee and the Company all the costs it/they

incur(s), including, without limitation, legal fees and expenses, if this Agreement ‘is enforced
against me. Due to the importance of this Agreement to Franchisee and the Company, any claim
I have against Franchisee or the Company-is a separate matter and does not entitle me to violate,
or justify any violation of this Agreement.
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10.  This Agreement shall be construed under the laws of California. The only way.
this Agreement can be changed is in writing signed by both Franchisee and me.

Signature:

Name:

Address:

Title:

ACKNOWLEDGED BY FRANCHISEE

By:

Title:__
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EXHIBIT 6
TO CREAM, INC.
FRANCHISE AGREEMENT

ELECTRONIC FUNDS WITHDRAWAL AUTHORIZATION

ELECTRONIC FUNDS WITHDRAWAL AUTHORIZATION

Bank Name:

ABA#

Acct. No.

Acct: Name

Effective as of the date of the signature below, hereby authorizes
Cream, Inc. (“Company™) or its designee to withdraw funds from the above-referenced bank
account, electronically or otherwise, to make the following payments to Company under the
Franchise Agreement for the franchise located at
all fees that the Company may impose under the terms of Franchisee’s
Franchise Agreement from time to time. Such withdrawals shall occur on a monthly basis; or on
such other schedule as Company shall specify in writing. Company is also authorized to deposit
funds into the above-referenced account, electronically or otherwise. This authorization shall
remain in full force and effect until terminated in writing by  Company.
shall provide Company, in conjunction with this authorization, a.

voided check from the above-referenced account.

AGREED:
ATTEST: FRANCHISEE
By:
Printed Name:
Its:
Exhibit 6-1
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J EXHIBIT C
DEVELOPMENT AGREEMENT
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DEVELOPMENT AGREEMENT

This Dev.elopment Agreement (“Agreement”) entered into this day of
, 20, between: Cream, Inc., a California corporation with its- ‘principal
business .address at .1799 El Camino Real, Mlllbrae,, California 94030 (“Franchisor”); and

(i) , a . , , with its principal business
address at _(“Developer™).
Background
A. As the: result of the expenditure of time, effort and money in research and

development, Franchisor has developed and has the right to license a method and system
(“CREAM System™ or “System”) for the  development and operation of a custom frozen
dessert, cookie, and ice cream :sandwich shop comprised of «distinctive business formats,
systems, methods, procedures, designs, layouts and specifications. (‘CREAM Business”).
Franchisor is in the: process of developing a network (“CREAM Network™ or “Network™) of
franchises to-use the System on.a mutually cooperative and ‘interrelated basis.

B. Franchisor grants franchises to be operated under its System.and proprietary
service mark “CREAM” and its associated distinctive logo as depicted on the cover page
above (“Marks”) Franchisor continues to develop, use and control the Marks so that
consumer recognition thereof will continue, and Developer agrees to represent the System’s
high standards of service, quality and appearance.

C. Developer desires to establish a number of CREAM Businesses under the
System, within the development area hereinafter set forth, and to use in connection
therewith. the: Marks. and. System, and provide the custom frozen dessert, cookie, and ice
cream sandwich products and services. authorized for the CREAM Businesses, as an integral
part of Franchisor’s Network, and to derive the benefits of Franchisor’s reputation, advice,
experience, guidance and know-how. '

D. Developer acknowledges reading this Agreement and Franchisor’s
Franchise Disclosure Document and understands: and accepts the terms, conditions and
covenants contained in this Agreement as being reasonable and necessary to maintain
Franchisot’s high staridards of sérvice, quality and appearance, as well as the consistency of
these standards by all franchises within the Network, in order to protect and preserve the
goodwill of the Marks. Developer therefore agrees to operate itss CREAM Businesses :as an
integral part of Franchisor’s Network and System as they may be changed, approved and
developed from time to time, and in this operation adhere to the uniform standards,
procedures and policies set forth below.

E. Franchisor grants to developers, for considerations, the right to conduct
CREAM Businesses utilizing the System, as part of the Network, offering custom frozen
dessert, cookie, and ice cream sandwich products, services and related supplies approved by
Franchisor, and utilizing its formats, methods, specifications, standards, operating
procedures, guidance and Marks:.
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NOW, THEREFORE, for valuable considg(aﬁon, thereceipt and sufficiency of
whichris hereby acknowledged, the: parties agree:as follows:
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Agreement

L. Development Area. ‘Subject to the terms and conditions set forth herein,
Franchisor grants Developer the: right, and Developer undertakes the obligation, to develop
and ‘establish CREAM Businesses. ‘within the Development Area
described in the data sheet attached hereto as Exhibit “A” (the “Data Sheet”), provided
Developer opens and commences operations of the Businesses in strict accordance with the
mandatory development schedule also set forth in the Data Sheet (the “Development
Schedule™). '

2 Development Fee. Developer agrees to. pay Franchisor the development fee
set forth in the Data Sheet (the “Development Fee”) which shall be.in an amount equal to.
$30,000 times the number of CREAM Businesses Developer is obligated to open under this
Agreement. If Developer is opening five (5) or less CREAM Businesses, the: full

Development Fee shall be due and payable upon the execution of this Agreement. If

Developer is opening six (6) or more CREAM Businesses, the Development Fee shall be
paid as follows: (i) $150,000 for the first five (5) CREAM Businesses plus $15,000. times
the number of CREAM Businesses that exceed five (5) which must be paid in a lump sum
upon the execution of this Agreement; and (ii) the remaining $15,000 due for each CREAM
Business must be paid upon the execution of the franchise agreement for such CREAM
Business following the first five (5) CREAM Businesses opened under this Agreement. The
parties agree and acknowledge that, upon payment of the Development Fee requlred by th1s
Section: (1) b. ~ X

and (11) the Development Fee will be deemed fully carned by F ranchlsor and not refundable
under any circumstances. If Developer is opéning six (6) or'more CREAM Businesses and
Developer fails to comply with the Development Schedule and fails to remedy such default
within the. cure period provided in Section 6.2, the remainder of the- Development Fee will
beconie immediately due and payable.

3. Initial Franchise Agreement. Contemporaneous with the execution. of this
Agreement, Developer must enter‘inte Franchisor’s.current form of Franchise Agreement for
the first CREAM Business that Developer is required to open within the Development Area.
In the event Developer is a business entity of any kind, then Developer’s principals/owners
must each execute the form of personal guaranty attached to the foregoing Franchise
Agreement, as well as any additional Franchise Agreements described in Section 4 of this
Agreement.

4 Additional Franchise Agreements. Developer agrees and acknowledges
that it must: (i) enter into Franchisor’s then-current form of Franchise Agreement for each
additional CREAM Business that Developer-is required to-open under this Agreement; and
(iiy enter into such Franchise Agreements at such times that are required for Developer to
timely meet, and strictly adhere to, its obligations under the Development Schedule.

. 3
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5. Development Obligations. Developer must ensure that, at 'a minimum,
Developer: (i) opens and commences operations: of the required number of new Businesses
during each -month period from the Effective Date of this Agreement set forth in the
Development Schedule described in the Data Sheet (each, a “Development Period”); and (ii)
has the minimum cumulative number of Businesses open and operating at the expiration of
each Development Period. The parties agree and acknowledge that time is of the essence
with respect to the foregoing development obligations, and ‘that Developer’s failure to
comply with the Development Schedule is grouinds for termination of this Agreement (and
any future development rights granted hereunder), as set forth below.

6. Term and Termination..

6.1 This Agreement will commence as of the date it is fully-executed
and, unless earlier terminated by Franchisor, will end .on the last day of the calendar month
that the final Business is required to be opened and operating under the Development
Schedule (the “Development Term™). Upon expiration or‘termination of this Agreement for
any reason, Developer will not have any rights within the Development Area other than the
territorial rights granted in connection ‘with ahy CREAM Businesses that Developer has
opened and commenced operating as of the date this Agreement is terminated or expires
(under the respective: Franchise Agreement(s) that Developer entered into for such
Franchised Business(es)). ‘

62 Franchisor will have the right, at its option, to terminate this
Agreement and all rights granted to Developer hereunder, without affording Developer any.
opportunity to cure such default, effective upon written notice to Developer; upon the
occurrence. of any of the: following events: (i) if Developer ceases to actlvely engage in
development activities in the Development Area or otherwise abandons its development
business for three consecutive: months, or any shorter period that indicates an intent by
Devéloper to discontinue devel'opmen't of the Businesses: within the Deve10pment Area; (ii)
if Developer becomes insolvent or is adjudicated bankrupt, or if any action is: taken by
Developer, or by others :against the Developer, under any insolvency, bankruptcy or
reorgamzatlon act, or 1f Developer makes an a551gnment for the beneﬁt or credltors ora
obllgatlons under the Development S_chedule for any one Developmen,t PCI‘IOd . and fails to
cure such default within 30. days of receiving notice. thereof; and (iv) if any Franchise
Agreement that is entered into in order to fulfill Developer’s development obligations under

this Agreéement is terminated or subject to termination by Franchisor, pursuant to the terms
‘of that Franchise Agreement.

7. Reservation of Rights. Exceépt as provided in Section 1 of this Agreement,
the parties agree and acknowledge that the rights granted in this Agreement are non-

exclusive and that Franchisor and its affiliates reserve all other rights not expressly granted

to Developer herein.
4
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& Sale or Assignment. Developer’s rights under this Agreement are personal
and Developer may not sell, transfer, or assign any rlght granted herein without Franchisor’s.
prior written consent, which may be withheld in its sole discretion. However, in no
circumstance will Developer be:able to transfer: this Agreement for the first two years of the
term of this Agreement. Notwithstanding, if Developer is an individual or a partnership,
Developer. has the right to assign its rights under this Agreement to a corporation or limited
liability company' that is wholly owned by Developer according to the same terms and
conditions as provided in Developer’s initial Franchise Agreement. Franchisor has the right
to assign this Agreement in whole or in part.in.its sole discretion.

9. Acknowledgment. Developer acknowledges that this. Agreement is not a
Franchise: Agreement. and does not confer upon Developer ‘any rights to use the Marks or
System.

10. Notices. All notices, requests and reports to be given under this Agreement
are to be in ‘writing, and delivered by either hand, overnight mail, or certified, mail, return
receipt requested, prepaid, to the addresses set forth above (which may be changed by
written notice).

L ~ Choice of Law. This Agreement will be governed by the laws of the: State
of California (without reference to its conflict of laws pri'nc‘ipals). [Comment: We always
recommend having:choice: of law in the same place for all agreements.

12 Internal Dispute Resolution. Developer must first bring any claim or
dispute between Developer and Franchisor to Franchisor’s Presiderit and. Chief Executive
Officer, after providing Franchisor with notice of and a reasonable opportunity to cure and
alleged breach hereunder. Developer must exhaust this internal dispute résolution procedure
before. bringing a dispute before a third party. This agreement to fitst attempt resolution of
disputes internally’will survive termination or expiration of this. Agreement.

13. Mediation. At Franchisor’s option, all claims or disputes between
Franchisor and Developer or its affiliates :arising out of, or in any way relating to, this
Agreement or any other agreement by and between Franchisor and Developer or its
affiliates, or -any of the parties” respective rights and obligations arising from such
agreement, which are not first resolved through the internal dispute resolution procedure:
sent forth in Section 12 above, must be submitted first to mediation, in or near Millbrae
California, under the auspices of the. American Arbitration Association (“AAA™),
accordance with AAA’s Commercial Mediation Rules then in effect. Before commencmg
any legal action against Franchisor or its affiliates with respect to any such claim or dispute,
Developer must submit a notice to Franchisor, which specifies, in detail, the precise nature
and grounds of such claim .or dispute.. Franchisor- will have a period of 30 days following
receipt of such notice within which to notify Developer as to whether Franchisor or its
affiliates elects to. exercise its option to submit such claim or dispute to mediation
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Developer may not commence any action against Franchisor or its affiliates with

respect to any stich claim or dispute in any-court unless Franchisor fails.to exercise its option

to- submit sich claim or dispute to mediation, or such mediation proceedings have been
terminated either: (i) as the result of a written declaration of the mediator(s) that further
mediation efforts are not worthwhile; or (i) as 'a result of a writfen declaration by
Franchisor: Franchisoi’s rights to-mediation, as set forth:herein, may be specifically enforced
by Franchisor: This agreement to mediate will survive: any termination or expiration of this
Agreement. The:parties agree that there will be no class action'mediation.

14. Injunctive Relief. Nothing contained in this Agreement herein will prevent
Franchisor: from applying to or obtaining from any court having jurisdiction, without bond,
a writ of attachment, temporary injunction, preliminary injunction and/or other emergency
relief available fo safeguard and protect Franchisor’s interests prior to the filing of any
mediation proceeding or pending the trial or handing down of a decision or award pursuant
to any:mediation proceeding conducted hereunder.

15. Jurisdiction. and Venue. With respect to any proceeding not subject to
mediation, the parties expressly agree to the jurisdiction and venue of any state court of
general jurisdiction in San Mateo County, California and ‘the. jurisdiction :and venue of the
United States District Court for the Northern District of California. Developer
acknowledges that this Agreement has been entéred into in the State of California, and that
Developer is to receive valuable and continuing services emanatmg from Franchisor’s
headquarters in Millbrae, California. In recognition of such services .and their origin,
Developer hereby irrevocably consents to the personal jurisdiction of the state: and federal
cotirts of California set.forth above.

16. Third Party Beneficiaries. Franchisor’s officers, -directors, shareholders,
agents and/or employees are express. third party beneficiaries of this Agreement and the
dispute resolution procedures contained herein, each having autherity to specifically-enforce

‘the right to mediate ¢laims asserted against: such person(s) by Developer:

17. Jury Trial Waiver. With respect to any proceeding not subject to
mediation, the parties hereby agree to waive trial by jury in any action, proceeding or

counterclaim, whether at law or equity, regardless of which party brings suit. This waiver

will apply to any matter whatsoever between the parties hereto. which arises out -of or-is,

related in any way to this Agreement, the performance of either party, and/or Developer’s
purchase from Franchisor of the development rigfits described herein.,

18. Waiver of Punitive Damages. Developer waives to the fullest extent

apermrtted by law, any rlght to or clalm for any pumtlve exemplary, 1nc1dental 1nd1rect

Developer may have agaunst Franchlsor arlsmg out of any -cause whatsoever (whether such
cause be based in contract, negligence; strict liability, othet tort or otherwise) and agree that.
in the event of a dispute, Developer’s recovery will be limited to actual damages. If any
© 2018 CREAM.
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other term of this Agreement is found or determined to be unconscionable or unenforceable
for any reason, the foregomg prov151ons will contmue in full force and effect, including,

19, Attorneys’ Fees. If either party institutes any judicial or mediation
proceeding to enforce any monetary or nonmonetary obligation or interpret the terms of this
Agreement and Franchisor prevails in. the action or proceeding, Developer will be liable to
Franchisor for all costs, including reasonable attorneys’ fees, incurred in connection ‘with
such proceeding. '

2. Nonwaiver. Franchisor’s failure to insist upon strict compliance with any
provision of this Agreement will not be a waiver of Franchisor’s right to do so, any law,
custom, usage or rule to the contrary notwithstanding. Delay or .omission by Franchisor
respecting any breach or default will not affect Franchisor’s rights respecting any
subsequent breaches or defaults. All rights and remedies granted in this Agreement will be:
cumulative. Franchisor’s election to exercise any remedy available by law or contract will
not be deemed a waiver or preclude exercise of any other remedy.

21, Severability. The parties agree that if any provisions of this Agreement
may be construed in two. ways, one of which would render the provision illegal or otherwise
voidable or unenforceable and the other which. would render it valid and enforceable, such
provision will have the meaning, which renders it valid and enforceable. The provisions of
this Agreement are severable, and this Agreement will be interpreted and enforced as if all
compléte‘ly invalid or unenforceable provisions were not contained herein, and partially
valid and enforceable: provisions will be enforced to the extent. that they are valid and
enforceable. If any material provision of this Agreement will be stricken or declared invalid,
the parties agree to negotiate mutually acceptable substitute provisions. In the event that -
the parties -are unable to agree upon such provisions, Franchisor reserves the right to
terminate this Agreement.

2 Construction of Language. The language of this Agreement will be
construed according to its fair meaning, .and not strictly for or:against either party. All words
in this Agreement refer to whatever number or gender the context requires. If more than one
party or person is referred to as Developer, their obligations and liabilities must be joint and
several. Headings are for reference purposes and do not control interpretation.

. Siccessors. References to “Franchisor” or “Developer” include the
respective parties’ successors, assigns or transferees, subject to the limitations of Section 8
of this' Agreement.

24, Additional Documentation. Developer must from time to time, subsequent
to the date first set forth above, at Franchisor’s request and without further consideration,
execute and deliver such other documentation or agreements and take such other action as
Franchisor may reasonably require iin order to effectuate the transactions contemplated in

o 7
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this Agreement. In the event that Developer fiils to comply with the provisions of this
Section, Developer hereby appoints Franchisor as Developer’s attorney-in-fact to execute
any and all documents on Developer’s behalf, as. reasonably necessary to effectuate the
transactions contemplated herein. '

25. No Right to Offset. Developer may not withhold all or any -part. of any
payment to Franchisor or any of its affiliates on the grounds of the alleged nonperformance
of Franchisor or-any of its affiliates or as an offset against any amiount Eranchisor or any of
its affiliates may owe or allegedly .owe Developer under this Agreémerit or any related
agreements.

26. State Law Applies. If any provision of this Agreement, including: but not
limited to its: provisions for transfer, renewal, termination, notice of termination, or cure
rights, is inconsistent ‘with. any valid law or regulation of the state in which Devéloper’s.
initial CREAM Business is located, ‘then the valid law or regulation of that state applicable
to ‘the franchised business will supersede any provision of this Agreement that is less
favorable to Developer.

27. Entire Agreement This Agreement contalns the entire agreement between
promises, mducements or representa_tlons (other than those m the Franchlse Dlsclosure
Dogcument) not contained in this Agreement have been made, nor will any be of any force or
effect, or binding on the parties. Modifications of this Agreement must be in writing and
signed by both parties. Franchisor reserves the right to change Franchisor’s policies,
procedures, standards, specifications or manuals at Franchisor’s discretion. In the event of a
conflict between this Agreement.and any Franchise Agreement(s), the terms, conditions and
intent of this Agreement will coritrol. Nothing in this Agreement, or any related. agreement,
is intended to disclaim any of the representations Franchisor made to Developer in the
Franchise Disclosure Documerit that Franchisor provided to Developer.

IN WITNESS WHEREOF, AND INTENDING TO BE LEGALLY BOUND
HEREBY, THE PARTIES HERETO HAVE CAUSED THIS AGREEMENT TO BE
EXECUTED EFFECTIVE THE DATE FIRST SET FORTH ABOVE.

DEVELOPER

(Individual, Partnership or Corporatfon Name)

© 2018 CREAM.
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FRANCHISOR CREAM, INC.
By: _
Title:
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I, , @s a principal, owner, shareholder, member, manager,

or partner of Developer, hereby acknowledge that I have read and understand the
Development Agreement, and hereby consent and agree to be personally bound by the
following provisions of this Development. Agreement: (i) payment of the Development Fee, as
set forth in Section 2 of'the Development Agreement; and (ii) the dispute resolution provisions
contained in Sections 12-15.

By:.
Print name:_
Date Signed: _

1, . as.a princ'ipa,l, owner, shareholder, member, manager,
or partner of Developer, hereby acknowledge that I have read and understand the
Development Agreement, and hereby consent and agree to be personally bound by the
following provisions of this Development Agreement: (i) payment of the Development Fee, as

e

set forth in Section 2 of the Development Agreement; and (ii) the dispute resolution provisions
contained in Sections 12-15.

By:
Print name:
Date Signed:
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EXHIBIT A to DEVELOPMENT AGREEMENT
DATA SHEET
1. Development Area. The Development Area, as referréd to in Section 1 of the

Development ,Agrc;ement; is described below (or an attached map) by geographic boundaries
and will consist:.of the following, area or areas:

2. Development Fee. Immediately upon execution of this Agreement, Developer
'must pay Franchisor the Development Fee amounting to.'$, , which will be
deemed fully earned and non-refundable upon execution of the Development Agreement.

3. Development Schedule. The Development Schedule referred to in Section 1 of
the Development Agreement is.as follows:

" Development |  Expiration Date of Number-of New Businesses Cumulative Number of Businesses
‘Reriod | DevelopmentPeriod Developer Must:Open in Developer Must Have Open Within
I Development Area within . Development Area by Expiration of
‘ Development Period ) Development Period
First ___Months.from _ _
| 1 Effective Date
Secorid __Months.from _ —
Effective Date
‘Third __Months from. - —
1 Effective Date
1 Fourth __Months from. _ _
| ~ Effective Date
Fifth. ' __Months.from _ _
. Effective Date.
Sixth |~ __Months.from _ ,__
‘Effective Date
| Seventh ‘ .__Months from. _ .
\ Effective Date
| Eighth ___Months from _ .
! Effective Date
 Ninth i ___Monthsfrom _ _
1 Effective Date
| Tenth ___Months from _ .
| Effective Date
© 2018 CREAM.
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APPROVED AND AGREED TO BY:

FRANCHISOR DEVELOPER
CREAM, INC.

By: , By:

© 2018 CREAM.
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‘CREAM Inc. OPERATIONS MANUAL
Reproduction or disclosure of any-of the information contained in this Operations Manual without the prior
written consent of CREAM, Inc. is:strictly forbidderi.
Unpublished — Confidential Proprietary Information
All Rights Reserved Under Copyright Laws
Version-4.3
03.15.18
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CURRENT FRANCHISEES AS OF DECEMBER11,:2017

A Store Phone
‘CREAM Store | i State | Postal Number ‘
Location: :Store Address; City ‘Code. | Owner 4 Store Email
N - - . . - J . -

Alameda 2630;5th St., Suite’10 Alameda CA 94501 510-239-4803 | Anshum Jain' alameda@creamnation.com

Aliso'Viejo 126841 Aliso Creek Rd:#B | Aliso Viejo ‘CA 02656 | 949:349-9502 | Hector Haget | alisoviejo@creamnation.com
| ehico 2471 Gotigsstt RA#120 | Chico- ‘CA 95926 | 530:592:3945 | Adam:Sangha, | Chico@creamnation.com

Concord :2070!Salvio St: | Concord CA 94520 | 925:332:7363 | Mark Stites | ,concord@creamnation.com

Cupertirio %?\29;1?2&"5" Creek. Cupertino, CA 95014 408-343-1213 | Prasad'Konduru ' cupertino@creamnation_com

Davis 110°F St. | Davis CA 95616 530-750-1805 | Tommy Tu | davis@creamnation.com

Fremont .-é:lindBZEaciﬂc’Commons‘ | Fremont' ‘CA 94538 510:687:1583 | Anshum Jain fremont@creamnation.com
| Fresno | 1760.E BarstowAve: | Fresno CA 93710 | 556:228-9948 | David Batum | fresno@creamnation.com

Isr;l:;mm ‘71.Fortune. Dr #314 3 Irvine CA 92618 949:341-0636 | Hector Haget | invinespectrum@eci reamnation.com

\ )

Livermore 2375 Railroad Ave Livermiore CA 94550 925-292-1394 | Mark Stites _Livermore@creamnation.com

Los.Angéles: 3335.8S. Figuerda B ; anA @ 7ananan | . . - )

(USC) St Suite P ‘ Los Angeles CA 90007 213-742:9090 | Hector.Haget | losangeles@creamnation.com
[ Northridge. | 900.ResedaBivd: | Northridge CA 91324 | '818:993:1788. | David Zeichick | northridge@creamnation:com

| T

|
| T
. Ontario. | g Ontario Nills Dive. | ontario cA 91764 | 909466-8686 | Linda Marceaux: | Imarceaux@ereamnation com
- I

‘ N _ . g

' San:Diego 5157 CollegeiAve. San Diego CA 92115 |619:892-7706 [ Sam Malas || sandieao@creamnation.com

San Francisco | 3106'16th'St.  San:Francisco CA 94103 | 415-400-4551 | Alexis'Garcia sanfrancisco@creamnation.com
, Stonestown 3251 20TH AVE Ban'Francisco CA 94132 | 41568279095 | Alexis Garcia | stonestown@gcreamnition:com

San Jose 49,South 1st'St. | SaniJose CA 95113 408-320-1519° | Prasad Konduru | sanjose@creamnation:com
~San‘Mateo | 134.South'B St San:Mateo. CA 94401 650-344-2736; | 'Fadi Shamieh sanmateo@creamnation.com

© 2018 CREAM.
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. . ‘Store Phone
'CREAM Store | B . State. | Postal. Number
, Location. , Store, Address City Code | Owner 1, ‘Store Email .
Walnut Creek: | 1372 North-Main St Walnut Creek CA 94596 | 925-891-4041 | Mark-Stites walnutcreek@creamnation:com’
) Armando
. . A Binmis . P Martinez . -
Aventura (F)) [ 18719:Biscayne Blvd. Aventura FL 33180 ‘ 786-657-7905 Corina;Stone. -amartinez@creamnation.com
Martinez.
. " Armando
Pembroke 1306 SW-145" Terrace; . E ¢ y Martinez, b rokeni ;
Pines Suite 118 Pembroke.Pines FL 33027 954-399-9245 CorinaStone: pembrokepines@creamnation.com
. Martinez
‘ Armando
. A eibmint _ Martinez L
,Weston (FL). [ 4448'Weston'Rd Weston FL 33331 954-385-4937 Corina Stoné. amartingz@creamnation.com
Martinez
. 10274:S Eastém. Ave s , ormaon, | SCOf. L
| Henderson #115 Henderson. NV 89052 702:778-8982 Whittemore henderson@creamnation:com
\ Summerlin \;?gg FestvalPlazaDr |, vegas NV 89135 | 702-272:0072 \S,mgemm summerlin@creamnation.com
CURRENT:FRANCHISEES - SIGNED:BUT'NOT YET OPENED
| B . '| 'Store.Phone
CREAM Store L State | Postal Number
' Location Stom,Aqdmgs _ City Code Owner 1 ‘Store. Email
 How 'bout | 1600;Ethan Way, Suite Adam Sangha
Arden 60. Sacramento ‘CA o arden@creamnation.com
) 95825
' Amarjit (Adam)
‘ iCA ‘ Singh Sangha | napa@creamnation.com
' Napa | 145 Gassef DiiSute C | ‘Napa 94559
. 1 303-489-0950 ineBrown  |w . o . . . .
co 0229 | ElaiheBrown belmar@tcreamnation.com
Belmar 7357 W. Alaska,Drive ‘Lakewood. ) 80226
©.2018 CREAM.
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, CREAM Store

‘Store'Phone

. i State Postal Number j
Location Store.Address City Code Owner 1 /| Store Email
'Boca Raton | 20437 Staté Road 7 Boca.Raton FL 33498 Bradley.Cohen | -
f | bcohen@creamnation.com
‘}gg utiets L 33498 Bradley:Cohen ‘ bcohen@creamnation.com,

©2018 CREAM.
EAST\150708509.3




2017 FORMER FRANCHISEES AS OF DECEMBER 31, 2017

_ If'you buy this franchise, your contact information may be disclosed to other buyers when you
leave the franchise system.

CALIFORNIA

Peter Michno
Livermore, CA
Telephone Unknown
Terminated

Sam Malas
San.Diego, CA
Telephone Unknown
Terminatéd

Alexis Garcia
Sacramento, California
415-440-4551
Terminated

Moeen Abudamous (2 outlets)
San Jose; California
408-320-1519

Transferred

©:2018 CREAM.
EAST\I50708509.3
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STATE AGENCIES/AGENTS
FOR SERVICE OF PROCESS

Listed here are the names, addresses and telephone numbers: of the state agencies having
responsibility for the frarichising disclosure/registration laws. We may not yet be registered to sell

franchises in:any or all of these states.

If a state is not listed, we have npt_‘appgintcd an agent for service of process in that state in
connection with the requirements of ‘the franchise laws. ‘There may be states in addition to those
listed below. in which we have appointed an agent for service of process,

There also may be additional agents appointed in.some of the states listed.

CALIFORNIA
Commissioner-of the Department
of Business Oversighit:

Toll Free: 1 (866):275-2677

Los Angeles
Suite 750
320 West 4" Street
Los.Angeles,California 900132344
(213) 576-7500.

Sacramenito
1515 K Street, Suite:200 o
Sacramento, California 95814-4052
(916) 445-7205

San Diego
1350 Front Street, Rm. 2034
San Diego, California 92101-3697
(619) 525-4233

San Francisco

One Sansome Street; Suite 600

San Francisco, California 94105-2980.

(415) 972-8559

HAWAII

(for servicerof process)

Commissiotier of Securities
Business Registration Division
Department.of Commeérce

and Consumer Affairs.

335 Merchant Street, Room 205
Honolulu; Hawaii 96813

(808) 586-2722

(for other matters)

Commissioner-of Securities
Business Registration.Division
Department of Commerce

and Consumer Affairs

335 Merchant Street, Room 205.
Honolulu, Hawaii 96813

(808) 586-2722

ILLINOIS

Illiggi_s Attorney General
500 South Second Street

Springfield, 1llinois 62706

(217) 782-4465



(for'service of process)

Indiana Secretary of State
201 ‘State: House:

200. West Washington Street
Indianapolis, Indiana 46204
(317) 232-6531

(state agency)

Indiana Secretary of ‘State:
Securities. Division
Room.E-111

302 West Washington Street
Indianiapolis, Indiana 46204
(317)232-6681

(state agency)

Office of the: Attorney General-
Securities. Division

200:St..Paul Place

Baltimore, Maryland 21202:2021
(410) 576-6360

(for-service of process).

Maryland Securities:‘Comimissioner
at the Office of Attorney General-
Securities.Division

200°St. Paul Place

Baltimore, Maryland 21202-2021
(410) 576-6360

MICHIGAN

Corporations.Division
Franchise

P:0. Box 30054

Lansing, Michigan 48909
(517)373-7117

MINNESOTA

Commissioner-of Commerce
Department of Commerce
85 7" Place East, Suite 280
St. Paul, Minnesota 55101
(651) 539-1600

NEW YORK
(Administrator)

NYS Department of Law
Investor Protection Bureau
28 Liberty Street, 21 Floor
New York, New York 10005
(212) 416-8236 (Phone)

(Agent for Service)

Attention: New York Secretary-of State
New York Department of State
One:Commerce Plaza,

99 Washington Avenue, 6% Floor
Albany; New York 12231-0001

(518) 473-2492

NORTH DAKOTA

(state agency)

North Dakota Securities Department

600 East Boulevard Avenue State Capitol.
Fifth Floor Dept 414

Bismarck, North Dakota 58505-0510
(701) 328-4712

(for service of process)

Securities. Commissioner

600 East Boulevard Avenue State' Capitol
Fifth Floor Dept 414.

Bismarck, North Dakota :58505-0510
(701):328-4712

OREGON

Oregon Division of Finance and Corporate
Securities

350 Winter Street NE,.Room 410

Salem, Oregon 97301-3881

(503) 378-4387



RHODE ISLAND

‘Securities: Division

Department of Busiriess Régulations
1511 Pontiac. Avenue

John O. Pastore Complex-Building 69-1
Cranston, Rhode:Islarid 02920
‘(40,1)‘462-9500

SOUTH DAKOTA

Division of Insurance
Securities Regulation

124 S. Euclid, Suite 104
Pierre, South Dakota 57501
(605)-773-3563

VIRGINIA
(for service of process).

Clerk, State Corporation-Commission
1300 East Main Street

First Floor

Richmond, Virginia 23219

(804) 371-9733

(for other matters)

State Corporation Commission

Division of Securities and Retail Franchising
1300 East.Main Street )
Ninth Floor

Richmond, Virginia 23219

(804) 371-9051

WASHINGTON
(forservice of process)

Director Department-of Financial Institutions
Securities Division

150 Israel Road SW

Tumwater, Washington 98501

(360) 902-8760

(for-other matters)

Department-of Financial Institutions
P..O:. Box 9033
Olympia, Washington '98501-9033
(360) 9028760

MWISCONSIN

Commissioner of Securities

345 'W. Washington Ave., 4th Floor
Madison, Wisconsin 53703

(608) 266-8557
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EXHIBIT G

STATE ADDENDA TO
'FRANCHISE DISCLOSURE DOCUMENT AND FRANCHISE
AGREEMENT

The following modifications are to the Cream, Inc. Franchise Disclosure Document
and may supersede; to the extent then required by valid applicable state law, certain portions of
the Franchise Agreement and Development Agreement.

CALIFORNIA

L. The California, Franchise Investment Law requires a copy of all proposgd
agreements relating to the sale of the franchise be delivered together with the: Franchise
Disclosure . Document.

2, No litigation is required to be disclosed in this Franchise Disclosure Document
and no person or entity identified in Items I or 2 of this Franchise. Disclosuré Document is
subject to a currently effective injunctive order of any national securities association or
national securities exchange, as defined in the Securities Exchange Act of 1934, 15 U.S.C.A.
78a et seq., suspending or expelling any person from membership in ‘that association or
exchange.

3. California Business and Professions Code Section 20000 through 20043
provide rights to the frarichisee concerning termination, transfer, or non renewal of a franchise.
If the franchise: agreement coritains a provision that is inconsistent with the law, the:law will
control.

4, The franchise agreement provides for términation upon bankruptcy. This
provision may not be enforceable under federal bankruptcy law (11 U.S.C.A. Sec. 101 et seq.).

5 The-franchise agreement contains a covenant riot to compete, which extends
beyond the termination of the franchise. This provision may not be enforceable under
California law.

6. The Franchise Agreement and Development Agreement require the parties to
resolve ‘their disputes through non-binding mediation and, if necessary, litigation. The
mediation and litigation will occur in Millbrae, California, and you must reimburse us our costs
is we prevail in any litigation proceeding.

7. Prospective franchisees are encourage to consult private legal coinsel to
determine the applicability of California and federal laws (such as Business: and Professions
Code Section 20040.5, Code of Civil Procedure Section 1281, and the Federal Arbitration Act)
to any provisions of a. franchise agreement restricting venue to a forum outside the State of

© 2018:CREAM.
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California.

7 8. Section 31 125 of the California Corporations Code requires us to give you a
disclosure document, in a form 'cgntgining the informa_tion that the commissioner may by rule
or order require, before a solicitation of a proposed material modification of an existing
franchise.

©'2018 CREAM.
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) 9. You must sign a general release if you renew or transfer your franchise.

\ California Corporations Code §31512 voids a waiver of your rights under 'the Franchise
Investment Law' (California Cotporations :Code §§31000 through 31516). Business and
Professions Code §20010 voids -a waiver of your rights under the Franchise Relations Act
(Business and Professions Code

| §§20000 through 20043).

| 10. OUR WEBSITE HAS NOT BEEN REVIEWED OR APPROVED. BY THE
CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT. ANY COMPLAINTS
CONCERNING THE CONTENT OF THIS WEBSITE MAY BE DIRECTED. TO THE
CALIFORNIA DEPARTMENT OF BUSINESS OVERSIGHT AT www.dbo.ca.gov.

} FRANCHISOR:

M o FRANCHISE
E: CREAM, INC,

| By: ‘ , By:

| Its: Its:

| Date:___ . , Date:

! ' © 2018 CREAM.
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EXHIBIT HSTATEMENT OF
FRANCHISEE

To be Completed in Prospective Franchisee’s Qwn Handwriting
As you know, Cream, Inc.(“we”, “us”, “our’ ").and you are preparing to enter into a Franchise
Agreement (referred to below as the “Franchise Agreement”) for the operation of CREAM
franchise. The: purpose. of this Questionnaire is. to determine whether any statements or
promises were made to you that we have not authorized and that may be: untrue, inaccurate or
misleading. Please review each of the following questions carefully and. provide. honest. and
complete:responses to each.question.

1. Have you received and personally reviewed the Franchise. A'gr,eet'n_entﬂ and. all attached
exhibits?

Yes, No

2, Do you understand all of the information contained.in the Franchise Agreement and
attached exhibits?

Yes No

If No, what parts of the Franchise Agreement.do you not.understand? (Attach additional pages,
if necessary.)

3. Have you received and personally reviewed our-disclosure document that was provided
to you?

Yes. No

4. Did you sign a receipt for the disclosure document indicating the date you received it?

Yes No

5. Do'you understand all of the information contained in our disclosure document?

Yes No

® 2018 CREAM.
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If No, what parts of the disclosuré document dé you not understand? (Attach additional pages,
if necessary.)

6.  Have you discussed the bencﬁts andirisks of operatinga CREAM franchise with an
attorney, accountant, or other-professional advisor?

Yes No

7. ‘Do you understand that the success or failure: of your CREAM franchise will depend in
large part upon your skills and abilities, competltlon from other frozen food competitors,
interest rates, inflation, labor costs and other economic and business:factors?

Yes ~ No

8. Has any employee or other person speaking on our behalf made: any statement or
promise concerning the revenues, profits ot operating costs of a CREAM franchise that.any of
our franchisees operate?

Yes. No

9. Has.any employee:or other person speaking on our behalf made any statement or
promise regarding the amount.of money you may earn in operating a CREAM franchise?

Yes No

10. Has any employee or éther person speaking on our behalf made-any statement or
promise. concerning the total amount of revenue a CREAM franchise will generate?

Yes No

11.  Has any employee or other person speaking on our behalf made any statement or
promise regarding the costs you may incur in operating a CREAM franchise that is contrary to
or different from, the information contained in the disclosure:document?

Yes No

©:2018 CREAM-.
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12.  Has any employee or other person speaking on our behalf made any statement or
promise concerning the likelihood of success. that you should or might expect to achieve from
operating a CREAM franchise?

Yes: No

13.  Has any employee or other person speaking on our behalf made any statement, promise
or agreement conceming the advertising, marketing, training, support service or assistance that
we will furnish to you that is contrary to, or different from, the information containéd in thé
disclosure document?

Yes No

14.  Have you en’tercdx;i"nto‘ any binding-agreement with us concerning the:purchase of this
franchise prior'to today?

Yes: No.

15. Have you paid any money to us before today?

Yes No

If you answered “Yes” to any one of questions. 8-15, please provide a full explanation of each
“yes” answer in the following blank lines. (Attach additional pages, if'necessary, and refer to
them below.) If you have answered “No” to each of‘questions 8-15, please leave the following
lines blank, ’

Please understand that your responses to these questions are important to us and that we are

relying on them:in granting you.a CREAM franchise: By signing this Statement of Franchisee,
you dre representing that you have responded truthfully to the above:questions.

FRANCHISEE

By

Print Your Name Here:
Date: ,20

©:2018 CREAM.
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EXHIBIT I
NON-TRADITIONAL VENUE
AGREEMENT
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NON-TRADITIONAL VENUE AGREEMENT
for
CREAM BUSINESS
at

This Non-Traditional Venue Agreement (the “Agreement”) is executed as of
__{(the “Effective Date”), by and between CREAM, Inc.,.a California corporation (“Cream”)
and (“Operator”).. Cream and Operator are sométimes reférred to
collectively in this Agreement as the “Paities” and individually as a “Party.”

RECITALS

A. Cream owns rights to certain trademarks, service marks and logotypes, including
the mark “CREAM,” used to operate: its custom frozen dessert, cookie, and ice ¢réam sandwich
shops and other retail locations (“CREAM Businesses”); including at non-traditiénal venue
locations (“Non-Traditional Vienues™). Together with any future marks developéed by or for the
use of Cream based upon any variation of the name “CREAM,” the:above-referenced trademarks
are collectively referred to herein as the “Trademarks.”

B. Cream has developed and adopted distinctive plans, processés and styles for
building-out and operating CREAM Businesses; including signs, decor, products, metliods of
preparation, lines of associated products and, in general, a style, system and method of business
operations with specific standards and procedures for CREAM Businesses: (the “System™).

C. Cream and Operator desire Operator to operate one CREAM Business within the
Non-Traditional Venue: located. at (the “Facility™) utilizing
the Trademarks and the System, and that certain products to be sold at the Faeility shall be
supplied by Cream or suppliers approved by Cream (“Designated Suppliers™), operated pursiiant
to a Non-Traditional Venue lease (the “Lease™) granted by the authorities governing the Non-
Traditional Venue (collectively, the “Landlord”).

NOW, THEREFORE, in consideration of the promises herein the Parties agree as follows:

I
GRANT OF LICENSE

1.1  Grant of License. ‘Subject to the terms of this Agreement, Cream grants to
Operator a license and right to use and publicly display the Trademarks and to utilize the System
in connection With the operation of the Facility at the’ Non-Traditional Venue.

1.2 Exclusivity.
During the term of this Agreement or any renewal or extension thereof, Cream shall not

bid for, opetate itself or ‘thrrough others, or otherwise license anyone' other than Operator to
develop or operate CREAM Businesses located within the Non-Traditional Venue identified
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above using the Trademarks. Operator’s rights extend orily to the Facility at the Non-Traditional
Venue, and Cream reserves all rights net granted to Operator hereunder.
01
FINANCIAL ARRANGEMENTS
2.1 Initial Fee. Upon the execution of this Agreement, Operator shall pay Cream the

sum of ____Thousand Dollars (§__ _) as the sole fee due to
Cream hereunder, except for the Royalty Fee discussed in Section 2.2, immediately below.

2.2 Royalty Fee. Operator shall pay Creama royalty fee (the “Royalty Fee”) equal to
___percent (__ %) of Operator’s Gross Sales. As used herein, the term “Gross Sales” includes
the aggregate amount. of all charges for custom frozen dessert, cookie, and ice cream 'sandwich
products, services ‘and supphes (dcﬁned_ in accordance with the accounting practices ‘and
procedures as specified by Cream), and all other receipts of any kind of Operator derived directly
or indirectly from the .operation of the Facility, but excluding the amount of all sales, use, gross.
receipts andother taxes specificallyadded to sales prices and collected from customers.

~ 23 Payment Date. The Royalty Fee shall be payable monthly no later than the
fifteenth ‘(15‘th) da_y of each month for the Gross Sales of the month immediately prior to the
payment.

2.4  Manner of Payment. Royalty Fees shall be payable to Cream by direct deposit
into Cream’s designated bank account.

- 25  Reports. Operator must send Cream a monthly report of Gross Sales for the
Facility signed by a. representative of Operator (“Gross Sales Report™) concurrently with
payment of the Royalty Fee. The Gross Sales Reports: must set forth Operator’s monthly Gross
Sales generated during the previous month, Operator’s calculation of the Royalty Fee, and any
other information upon which the parties may mutually agree. Operator also shall provide
Cream a statement of the cost of goods sold for the preceding fiscal quarter within thirty (30)
days after the end of each fiscal quarter during the term of this Agreement. Cream may change:
the: form and content. of the Gross Sales Reports. from time to time. Operator shall send Cream
an annual report of Gross Sales within one hundred twenty (120). days after the end of each
calendar year:and the date of expiration of this Agreement. Upon Operator’s rendering its annual
report, the Parties shall adjust between them the amount of any over or undér payment.

2.6 Interest. In addition to all other remedies Cream has, including, without
limitation, the right to terminate this Agreement pursuant to Section 8.1.(c)(i), if Operator fails to
pay any amounts. Opérator owes Cream, including, without limitation, the Royalty: Fee, whether
such amounts are reflected as due on any Gross Sales Report Operator submits to Cream or are
subsequently determined by verification, exarhination or audit to have been. due, those amounts
will bear interest, accruing as of their original due date, at the rate of the lesser of eighteen
percerit (18%) per annum or the maximum rate permitted by law.

2.7  Examination of Books and Records. Ciéam or its representatives may examine
Operator’s books and records during normal business hours to obtain or verify Operator’s Gross

2
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Sales. If Cream’s examination reveals that the reported Gross Sales are below the actual Gross
Sales at the Facility, Operator shall pay the amount of the shortfall plus all intérest .due and, in

the event the reported Gross Sales are more than five percent (5%) below: the actual Gross Sales

of the Facility, pay the commercially reasonable cost of Cream’s third-party audit, if any. In the
event the:third-party audit reveals Operator or-its agents intentionally underreported Gross Sales,
Cream 'may terminate this Agreement immediately by providing written notice thereof to
Operator.

I
OPERATIONS

3.1  Site Selection. Operator agrees to obtain Cream’s written acceptance of the
Facility’s proposed site within the Non-Traditional Venue before signing ‘the Lease. Cream’s
acceptance of a proposed site merely 51gn1f es that Cream is willing to:.authorize Operator to
open and operate a CREAM Business at that site pursuant to the terms of this Agreement, and
does riot constitute a ‘warranty or representation of any kind, express or implied, as to the
suitability-or profitability of the proposed site for a CREAM Business or for any other purpose.

3.2  Design, Construction and Opening of the Facility.

(@)  Operator shall use: commercially reasonable efforts to obtain Landlord’s
approval .of Operator’s plans for the outfitting and the signage at the Facility. Such plans
have been or shall be previously approved by Cream;

b) Operator shall outfit and place signage at the Facility .according to the
approved plans, modified as required by the Landlord, previded there is no matefial
deviation from Cream’s trade: dress. In case of any' conflict, Operator may. terminate: this
Agreenmietit, if Cream fails to approve: Landlord’s requirements; and

(c)  Operator shall pay all costs of design and outfitting of the Facility incurred
by Operator. Prior to commencement of operations at. the. Facility, Operator will obtain
all necessary. permits-and licenses.

3.3  Manaals, Training and Quality Standards.

(@  Operator acknowlédges that any manuals of Cream regarding the System
(“Manuals™) that Cream may provide to Operator belong to Cream. Operator
acknowledges that the Manuals may niet be exclusively for use in connection with a
CREAM Business operated at a. Non-Traditional Venue and also contain speci‘ﬁcat‘ions,
standards, operating procedures, and rules for the operation of standard CREAM
Businesses. Operator shall treat the Manuals, anid the information contained therein, as
confidential, and shall use all reasonable efforts to maintain this information ‘as secret.and
confidential. Upon termination of this Agreement, Operator shall return the Manuals to
‘Cream.
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(b)  Operator shall:

(i)  ensure that, at Operator’s expense, at least two (2) Operator
personnel have completéd the requited pre-opening training to Cream’s
satisfaction within. sixty (60) days prior to the Facility opening at a location
specified by Cream; ‘ '

(ii)  operate the Facility in accordance with all health and sanitation
laws and regulations and in a clean, safe and orderly manner in. accordance with
Cream’s System standards set out in the Manuals.

3.4  Inspection. Cream may enter the Facility, without notice to Operator at any time

durmg normal business hours to examine the same-and to determine if Operator is complying

with its lelgatlon§ under this Agreement;, provided, however, Cream shall provide Operator at
least twenty-four (24) hours prior notice in the event that Cream needs access to any area behind
any security checkpoint. Cream agrees that:no inspections may occur on any holiday travel peak

period where:Operator’s personnel must focus on customer speed of service.

3.5  Hours of Operation. Operator shall open and operate: the Facility during ‘the
hours approved by the Landlord pursuant to the Lease.

3.6, Menu, Products and Pricing. The approved menu as approved by the Parties is
attached or will hereafter be attached as Exhibit.A. Except for those menu items listed in the
menu attached as Exhibit' A, Operator shall not carry any other menu iitems at the Facility
without the prior written. approval of Cream. All prices for items sold at the Facility shall be set
by Operator in its sole discretion.

3.7  Designated and Approved Suppliers.

(@)  Recognizing that preservation of the System. depends upon product and
service umforrnlty, Qperator agrees to purchase the equ1pment fixtures, 51gns inventory,
and Designated Products from approved or designated thlrd-party suppliers as Cream
shall ‘specify, from. time to. time, in the Manuals or otherwise in writing. “Designated
Products” means those custom frozen dessert, cookie and ice cream sandwich products
and related supplies that meet Cream’s standards of quality and have been expressly
approved by Cream in writing for offer or sale by Opérator. The parties may periodically
add to, delete from, and otherwise modify the products that will comprise the Designated
Products under this Agreement; provided, however, that Cream may, in its sole
discretion, periodically replace or delete from, and otherwise modify the ice cream and
cookie flavors that comprise the Designated Products. :

(b) In the event Operator wishes. to purchase .any unapproved item and/or
acquire approved items from an unapproved supplier (other than the Designated Products,
as discussed above), Operator must provide Cream the name, address and telephone.
number of the proposed supplier, a description of the item Operator wishes to purchase,
and the purchase price of the item, if known. Cream will not unreasonably withhold,
condition or delay: its .approval of a supplier that meets Cream’s standards. Cream may
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revoke its approval of particular products or. suppliers when Cream determines, in its
reasonable discretion, that such products or suppliers no longer meet Cream’s standards.
Upon receipt of written notice of such revocation, Operator must. cease: purchasing
products from such supplier for use at the Facility:.

© Operator further acknowledges ‘and agrees that Cream and/or Cream’s
affiliates have the right to derive revenue and a profit on any items that Cream, Cream’s
affiliates or Crear’s approved suppliers supply to Operator for the Facility.

IV
CREAM’S SERVICES

4.1  Training and Support.

(a) Cream will provide Operator with ‘a reasonable amount: of promotional
assistance and ongoing training of Operator s personnel in the handling of the: System,
service and standards, €tc. At a minimum, Cream will provide a sufficient amount of
training to enable Operator and its employees to effectively execute the System. Cream
will also provide Operator with a reasonable level of consultation services regarding the
design, décot, equipment and construction of the Facility, as well as the .operational
suppott via telephone or other frieans of communication prescribed by Cream.

(b)  More specifically, Cream 'may provide reasonable ongoing advice and
support to Operator so that Operator can operate the Facility with:the highest standards in
the industry comrensurate with the opportunities presented, maximize Gross Sales, and
promptly and courteously serve the patrons of the Facility at a high quality level. To
assist Operator in the operation of the Facility, Cream may provide additional training
programs -and/or refresher courses to' Operator and/or Operator’s supervisory employees
consistent with the -additional training programs and/or courses. Cream offers. to other
operators of CREAM Businesses (“Cream Support”). Operator’s participation in Cream
Support will be at Operator s option unless Cream determines, in its sole discretion, that
Operator’s partlmpatxon in such Cream Support is required due to material operat10na1
deficiencies in the operation of the Facility as reasonably determined by Cream; in which
case Operator’s supervisory employees designated by Cream shall attend such additional
Cream Support as necessary to correct. the deficiencies. Cream Support may be
conducted by a qualified individual(s) possessing an in-depth knewledge of the System:.
Any Cream Support provided to Operator at another CREAM Business or training site.
shall be at Creari’s then-current tuition rate. for such training. If the ‘parties mutually
agree that based on the nature. of the material operational deficiency Cream Support
sheuld be conducted at the Facility, Operator shall reimburse Cream for the reasonable
costs of its personnel ifi providing such Cream Support, including tuition, travel and
living expenses. '

42  System. Cream shall provide Operator with a copy of its operating procedures

including, as applicable, Cream’s product and servi'c;e standards, which constitute the System
developed and utilized by Cream for its retail operations. Cream may modify and supplement
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the System from time to time and, -except as otherwise provided herein, Operator shall adopt
such changes upon: written notice-thereof.

4.3  Marketing. Cream may offer to Operator ftom time to time, at ‘Cream’s prices
and terms, advertising and marketing materials for use in advertising and marketing the Facility.
Operator also may request to purchase advertising and marketing materials for the Facility from.
Cream, which Cream may sell to Operator in its sole discretion at Cream’s prices.and terms.

\
TRADEMARKS; INTELLECTUAL PROPERTY

5.1 Ownership of Trademarks and System. Cream represents and warrants that
Cream is the sole owner of the Trademarks and System. Operator has no right, title or interest in
or to any of the Trademarks or the System, except for Operator’s privilege and license to display
and use the Trademarks and to operate the Facility under the System as described in this.
Agreement.

5.2 Use of Trademarks.

(a) Operator shall install signs at the Facility containing the Trademarks as
approvcd by Cream, subject to the further approval of the Landlord. Operator shall not
display signs containing any of the Trademarks in any place to which Cream reasonably
objects.

()  Upon the explratlon or termination of this Agreement for any reason
whatsoever, ‘Operator, at Cream’s tequest, shall surrender up to. Cream at the Facility
each and all of the Trademarks and any physical objects bearing or containing any of the
Trademarks; provided that Cream shall remove such objects from the Non-Traditional
Venue so as not to result in a default or holding over by Operator under the Lease’ for
such, Facility. If Cream does not request the: surrender of the Trademarks, Operator shall
obliterate or destroy any signs, advertising, marketing and promotional materials, forms,
and other materials containing the Trademarks at or about the Facility. Operator shall

also paint over or otherwise significantly altér any unique features of the trade dress of

the Facili;y which identifies the Facil"i't_._y as a CREAM Business.

(c)  Operator’s use of the Trademarks. shall inure to the benefit of Cream.
Operator shall refrain from objecting to or jeopardizing the validity of Cream’s rights in
the Trademarks. Operator shall cooperate fully with Cream’s applications. for trademark
registrations and enforcement actions by Cream against third parties. Operator shall

notify Cream of any ¢laims of third parties of infringement by the Trademarks. Cream

shall have the exclusive control of the defense and settlement of any such claims.

(d)  Operator acknowledges that Cream and its affiliates claim ownership.
righits in the Trademarks and that Operator’s right to use the Trademarks is derived solely
from this Agreement and is limited to the conduct of business in compliance with this
Agreement. and all applicable standards, specifications: and operating procedures that
Cream may reasonably require, consistent with the terms of this Agreement. Any
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unauthorized use of the Trademarks by Operator will constitute a breach of this
Agreement and an infringement of Cream’s rights in the Trademarks. Operator agrees.
that Operator’s usage of the Trademarks and any goodwill establiskied by that use will be
for Cream’s exclusive benefit. This Agreement does fot confer any goodwill or other
interests in the Trademarks upon Operator, other than the tight to operate a CREAM
Business in. compliance with this Agreement. All provisions. of this Agreement
applicable to the Trademarks will apply to any additional proprietary trade and service
marks and commercial symbols Cream or its affiliates may authorize for Operator’s use
in the future.

(¢)  Operator shall use the Trademarks as the sole idertification of the Facility.
However, Operator will identify itself as the independent owner/operator of the Facility
in the manner Cream may reasonably require consistent with Landlord*s requirements.
Operator will not use any Trademark :as part of any corporate or trade name of with any
prefix, suffix :or other modifying words, terms, designs or symbels (other than logos
licenised to: Operator under this Agreement), or in any modified form, nor may Operator
use any Trademark in. connection. with the performance or sale of any unauthorized
services or products or in any other manner not expressly authorized in writing by Cream.
Operator shall display the Trademarks prommently at the Facility, on supplies or
materials designated by Cream and in connection with packaging materials, forms, labels
and advertising and ‘marketing materials. All Trademarks will be displayed in the manner
Cream reasonably requires, consistént with Landlord’s requirements. Operator shall use
the registration symbol “®” in connection with. Operator’s use: of the Trademarks that are:
registered. '

5.3  Assumed Name Registration. Upon the expiration or termination of this
Agreement for any reason whatsoever, Operator shall execute and file such documents as may be
necessary to revoke or termmate any govemmental assumed name reglstratlon that Were

falls to promptly execute and file such documents Operator hereby 1rrevocably appomts Cream
as Operator’s attorney-in-fact to do so for and on behalf of Operator.

54  Confidentiality. Operator shall maintain the confidentiality of all business,
technology, marketing, operational, and proprietary information provided to Operator by Cream,
such as the Manuals, operating procedures; training and service policies (“Confidential
Information®). The term “Confidential Information™ shall not include any information which (i)
is not unique to Cream and ‘is known to Operator prior to the Effective Date, (ii) is or becomes.
generally known in the food and beverage industry other than through disclosure of Confidential
Information by Operator, (iii) is disclosed to Operator by a third party lawfully in possession
thereof ‘and without restriction on disclosure, (iv). is independently developed by Operator
without breach of this Agreement; or (V) is required to be disclosed by law or regulation or by
proper order of a court of applicable: jurisdiction.

EAST\158621514.2



VI
INDEMNITY AND INSURANCE

6.1  Indemnity. Operator shall indemnify, defend and hold harmless Cream and. its
officers, directors, employees; agents, successors: and assigns from and against any and all
claims, losses, liability, costs or expenses including reasonable attorneys’ fees and expenses
arising out of the breach of this Agreement.

6.2  Liability Insurance. Operator shall maintain general public liability insurance,
including contractual liability, personal injury, completed operations and products liability and
products property damage insurance with limits of not less than Two Million Dollars
($2,000,000) for personal injury, disease or death to any persons arising out.of an occurrence and
Five Hundred Thousand Dollars. ($500,000) for property damage arising out of an occurrence.
Cream shall be named as an additional insured as its interest may appear and to the extent of the
indemnification provided in the foregoing Section of this Agreement, and all insurance policies
‘must provide for thirty (30) days’ prior written notice to Cream of a policy’s material
‘modification or cancellation. Operator agrees periodically to send Cream a valid certificate of
insurance or duplicate insurance policy evidencing that ‘Operator has maintained the required
coverage and paid the applicable premiums. Additionally, Operator shall at all times be in
compliance with all applicable federal; state and local laws and regulations, and. shall adhere to
all security requirements imposed by the Non-Traditional Venue authorities.

VII
TERM

7.1  Initial Term. This Agreement shall commence on the Effective Date and will be
coterminous with. the initial term of the Lease for the Facility unless earlier terminated as
provided heréin. Upon termination of Operator’s lease rights to operate the Facility (without
renewal or extension of such lease rights) this Agreement shall terminate automatically.

7.2  Exténsion Options. Operator may extend the term of this Agreement by giving
written notice to Cream no later than ninety (90) days prior to the expiration of the then current
term for successive renéwals or extensions of the Lease so long as Operator is not then in default.
Créam may require as a condition of any extension that Operator execute a. new license
agreement, which may provide for higher or different payments than hereunder.

TERMINATION

8.1 Default. If any one or more of the following events sh_all_ occur, Cream shall have
the right to all remedies, legal or equitable in nature, including the right to terminate this -
Agréement:

(a)  Operator shall become insolvent, or shall take the benefit: of any present or
future insolvency statute, or shall make a general assignment for the benefit of creditors,
or file a voluntary petition in bankruptcy or a petition or answer seeking an arrangement
for its reorganization, or the readjustment of its indebtedness under the federal
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bankrup’tcy laws, or under any ‘other law or statute of the United States or any state
thereof, or shall consent to the appointment of a. receiver, trustee or liquidator of all or
substantially all of its property;

(b) A petition under any part of the federal bankruptcy laws, or an action
under any present or future insolvency laws or statute, shall be filed against Operator and
shall not be dismissed within thnrty (30) days after the ﬁlmg thereof; or

© Operator shall fail to keep, perform and observe .any material promise;
covenant and agreement set forth in.this Agreement on its part to be kept, performed or
observed, and such failure shall continue for a period of more than:

(i) ten (10) days after receipt of written notice of a payment default; or

(i)  thirty (30) days, connected to any other default, after receipt of
writtén notice of such default, except where curing such failure to perform
requires activity over a peried in excess of thirty (30) days and ‘Operator
commences in good faith to perform whatever may be required for fulfillment of
its obligations. within such thirty (30)-day period and centinues such performance
without interruption except for causes beyond its control.

8.2  Operator’s Option.

Operator shall have the right to relocate or close, temporarily or permanently, the Facility
as follows:

@) Operator may relocate the Facility to ‘another site within the Non-
Traditional Venue: when required by or directed by the Landlord pursuant to the
Lease;

(i)  in conjunction with a refurbishment and reconcepting plan; or

(iii)  in conjunction with the renegotiation or gxten,s\ion/rcncwal‘of the
Lease, or other lease or concession agreements. granted by the Landlord or its
agents.

83  Cream’s Option.

Upon fermination or expiration of this Agreement, Cream shall have the following
options, exercisable by written notice to Operator at any time: within thirty (30) days from the
date of termination or expiration hereof to: (i) require Operator assign' to. Cream the leasehold
interest of the Facility (or, if assignment is prohibited, a sublease for the full remainingterm and
on the same terms as Operator’s lease) in consideration of Cream’s assumption of the Ica_sing
obligations thereunder; (ii) purchase from Operator all equipment, furnishings, fixtures and other
physical assets owned by Operator and used in the operation of the Facility for the same price
paid by Operator less depreciation taken (i.e. book value) as of the date of Cream’s written
notice; and (iii) purchase from Operator all inventory of the Facility -at Operator’s cost. The
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purchase price for any purchased items shall not include any payment for goodwill or other
intangibles, and shall be payable at the closing of the purchase. For purposes of this Section 8.3,
“book 'value” means the amount Operator actually paid for' the personal property less
depreciation (calculated by using the straight-line depreciation method on a five: (5) year
depreciation schedule, irrespective of the depreciation method or schedule Operator uses for
accounting purposes). Notwithstanding the foregoing, to the extent that Cream exercises its right
to. purchase any personal property that is subject to a lease or finance agreement, the purchase,
price of such ‘personal property shall equal the amount paid by Operator to date under the lease
or finance :agreement, as applicable. The closing shall take place at a time designed by Cream
withih ninety (90) calendar days after Operator receives Cream’s notice of exercise of -its
purchase option or options. If‘Cream exercises Cream’s option to purchase, pending the closing
of*such puichase, Cream has the right to appoint a manager to maintain operation of the Eacility.
Cream will be erititled to all customary warranties and representations in connection with
Cream’s. purchase of Operator’s property, including, without limitation, representations :and
wafranties as to ownership and. condition of and title t6 the property; liens and encimbrances on
the property; validity of contracts and agreements; and liabilities affecting the property,
contingent or otherwise. Cream may exclude from the personal property purchased hereunder
cash or its. equivalent and any equipment, signs, inventory, materials and suppliés that are not
reasonably necessary (in function or quality) to the Facility’s, operation or ‘that Cream has. not
approved as meeting standards for the Facility.

8.4  Operator’s.Duties on Termination or Expiration.

In the event of termination or expiration of this Agreement, Operator must, at Operator’s.
cost and éxpense: (1) cease immediately all operations under this Agreement; (2).pay Cream
immediately all unpaid fees and pay Cream, Cream’s affiliates, and Cream’s designated suppliers:
and veridors. all other menies -owed; (3) discontinue immediately the use of the Trademarks,
including all signs bearing the Trademarks; (4) immediately return the Manuals to Cream, along
with' all other manuals.and Confidential Information Cream loaned t6 Operator, and immediately
and permanently cease use of any Confidential Information; (5) promptly surrender all stationery,
printed matter, signs, advertising materials and other items containing the Trademarks, and all
items ‘which are a part of the trade dress of the System, as Cream directs; (6) cease to hold itself
out as Cream’s Operator; (7) take: such -action as shall be necessary to amend or cancel -any
assumed name, Facility name or equivalent registration which contains any trade name or other
Trademark Cream licensed to Operator, and furnish Cream evidence satisfactory to Cream of
compliance with this obligation within- thmy (30) calendar days after the termination, expiration
or transfer of this Agreement; (8) permit Cream to make final 1nspect10n of Operator’s financial
records, books, and other accounting records at any time within six (6) months of the effective:
date of termination, expiration, or transfer; (9) compl‘y ‘with the post-termination covenants set
forth in Article X hereof, all of which shall survive the transfer, termination or expiration. of this
Agreement; (10) cease to use in advertising or in any other manner, any methods, procedures or
techniques associated with Cream or the System; and (11) execute from time to time any
necessary papers, documents, and assurances to effectuate the intent of this Section 8.4.

10
EAST\158621514.2.



IX
ASSIGNMENT

9.1  Assignment by Cream. Cream may assign this Agreement to any other person,
firm or entity.

9.2  Assignment by Operator. Operator may not a551gr1, transfer or sell its interest in
this Agreement (voluntarily or by operation of law) without the prior written consent of Cream.

Sale of a controlling interést in Operator, if Operator is a business entity, should be deemed a.

transfer of this. Agreement.

X
COVENANTS AGAINST COMPETITION

Operator acknowledges that as a: member of the Syster,, Opera'tor will receive proprietary
and confidential information and materials, trade secrets, and the unique methods, procedures
and techniques which Cream has developed. Therefore to protect Cream and all ‘Cream’s
operators, Operator:agrees as follows:

(a) During the term of this Agreement, neither Operator, Operator’s officers,
directors, principals, or manager, nor any member of the immediate family of Operator or

Operator’s officers, directors, principals, or manager ‘may, directly or indirectly, for themselves

or through, on behalf of, or in cenjunction with any other person, partnership or corporation own,
maintain, engage in, be employed by, lend meney to, extend credit to or have: any interest in ice
cream or frozen dessert shop, bakery, café, or dessert shop primarily serving ice cream, frozen
yogurt, cookies. and other baked goods, or any other business offering products and services
offered or authorized for sale by the System (a “Competing Business”); provided, however, that
this Section does not apply to Operator’s operation of any other CREAM Business; and

(b) For a period of two (2) years after the expiration; nonrenewal, transfer or
termination of this Agreement, regardless of the cause, neither ‘Operator, Operator’s officers,
directors, or principals, nor any memiber of the immiediate family of Operator ‘or Operator’s
officers, dlrectors or principals may, directly or indirectly, for themselves; or through, on behalf
of, or in conjunctlon with any other person, partnership er'corporation ewn, maintain; engagein,
be employed by, or have any interest in any Competing Business located at the Non-Traditional
Venue.

XI
NOTICES

11.1  Notices. All notices shall be in writing and shall be deemed to have been given
when (i) sent by nationally recognized courier (with proof of delivery), or (ii) when received by
the addressee if'sent by registered or certified mail, with official return receipt, in each case to
the appropriate addresses, sét forth below (or'to such other addresses either Party may from time
to time designate by formal notice).
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Notices to Cream shall be sent to: Notices to Operator shall be sent to:

CREAM, Inc:

1799 El Camino Real
Millbrae, California 94030
Attni: Jimmy Shamieh

Tel.: (415) 724-1300 Attn:
Fax: Tel.:
Fax:
MISCELLANEOUS

12.1 Independent Contractor. Operator and Cream. are independent cortractors and
are not agents, partners, joint venturers or employers of the other, and no: fiduciary relationship
between them -exists. No officer or employee of Operator or Cream shall be deemed to be an
employee of the other. Nothing contained in this Agreemerit shall be construed so as to create a
partnership, joint venture or agency, except as may be expressly provided in this Agreement; and
neither Party to this Agreement shall be: liable for the debts or obligations of the other. Cream
shall not have the power to hire or fifé or in any way control Operator’s employees; may not
control or have accessto Operator’s funds orthe expenditures. of these funds, or in any other way
éxercise control over Opeérator’s: business, other than requiring compliance with this Agreement,
as applicable. All employees working at the Facility are the sole and exclusive employees of
Operator’s and not‘Cream.

12.2 Costs and Attorneys’ Fees. If this Agreement, the terms of this Agreement
and/or the rights, duties and obligations accruing to the Parties under this Agreement shall
become the subject of any arbitration or litigation, the prevailing Party in such proceeding shall
be entitled to recoverfrom the other Party all reasonable costs, expenses and attorneys’ fees.

12.3 Exhibits. The Exhibits and Schedules to this Agreement are hereby incorporated
into and made-a part of this Agreement:for all purposes..

12.4 Governing Law. This Agreement shall be governed by and construed under the
laws of the State of California.

12.5 Dispute Resolution. Operator must first bring any claim or dispute between
Opérator and Cream to Cream’s President and/or Chief Executive Officer, after providing notice
as set forth in Article XI. Operator must exhaust this internal dispute resolution procedure. before
Operator may bring Operator’s dispute before a third party. This agreement to first -attempt
resolution of disputes internally shall survive termination or expiration of this Agreement.

The parties expressly agree to the jurisdiction and venue of any court of general
jurisdiction in San Mateo County, California and the jurisdiction and venue of the: United States
District Court for the. Northern District of California. Operator acknowledges that this
Agreement has been entered into in the State of California, and that Operator is to receive
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valuable and continuing services emanating from Cream’s headquarters in Millbrae;, California.
In recognition of such services and their origin, Operator hereby irrevocably consents to the
personal. jurisdiction of the state and federal courts of California set forth above. Nothing
contained in this Agreement shall prevent Cream from applying te ‘and obtaining from any court
having jurisdiction a writ of attachment, a temporary mJunctlon preliminary injunction and/or
other émergency relief available to safeguard and protect Cream’s interests.

12.6 Waiver. The failure of either Party to insist upon a strict performance of any of
the terms or provisions of this Agreement, or a Party’s failure or refusal to exercise any option,
right or remedy containéd her¢in, shall not be construed. as a waiver or relinquishment for the
future: of such term, prov151on optlon right or remedy, but the same shall continue and remain in
full force and effect. No waiver of any term or provision hereof shall be deemed to have been
made unless expressed in writing and signed by the walvmg Party. No delay or omission to
exercise any right or remedy shall be construed as a waiver of any such right or remedy.

12.7 Authority. Each .individual executing this Agreement on behalf of their
respective corporation, ‘partnership or other entity is duly :authorized to execute and deliver this
Agreement on behalf of said corporation, paitnership or other -entity, and. this Agreement is
binding upon said corporation, partnership or other entity in accordance with its-terms.

12.8 Severability. If any portion of this Agréement shall be declared invalid by any
order, decree or judgment. of a court having jurisdiction oveér the Parties and/or the subject matter
of this Agreement, this Agreement shall be construed as if such portion had not been inserted
herein except when such construction would operate as an undue hardship on either Party or
constitute a substantial deviation from the general intent arid purpose of 'said Parties as reflected
in this Agreement.,

12.9 Amendment. This Agreement may only be amended or modified by a written
agreement signed by both Parties.

12.10. Authorship. The terms of this Agreement have been fairly bargained for after

careful consideration by the Parties; therefore, this Agreement shall be enforced, interpreted and

construed without regard to ‘its authorship, and no. inference shall be drawn by the Parties or any
third party-including any court, by virtue of its.authorship..

12.11 Certain. Rules of Construction. Time is of the essence of this Agreement.
Notwithstanding the fact that certain references elsewhere in this' Agreement to acts required to
be performed by a named Party omit to state that such acts shall be performed at such Party’s
sole cost and expense, each and every act to be performed or obligation ‘to be fulfilled by each
Paity pursuant to this Agreement shall be performed or fulfilled at such Party’s sole cost and
expense unless expressly stated to the contrary in this Agreement. The captions in. this
Agreement are for convenience of reference only and shall not be given any effect in the
interpretation of this Agreement. The obligations, covenants, conditions and restrictions of this
Agreement shall inure to the benefit of and be binding upon and enforceable against the Parties
and to their respective successors and assigns. In this: Agreement each of the neuter, feminine or
‘masculing gender(s) includes the otheér or others, and the singular number includes the plural,
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‘wherevér the ¢ontext. so réquires. The word “including” as used in this Agréement shall not be

used in an exclusive sense and instead shall have the meaning of “including without limitation.”

12.12 No Third-Party Rights. This Agreement is intended for the exclusive benefit of

the Parties hereto and their respective successors and permitted assigns. Nothing contained in
this Agreement shall be construéd as granting any rights or benefits in or to any third party, and

no person shall assert any rights as third party beneficiary hereunder.

12.13 Specific Performance. Nothing contained in this Agreement shall be construed

. as or shall have the effect of abridging the right of either Party to obtain specific performance. of

any or all of the covenants or obligations of the'other Party under this Agreement.

12.14. Entire Agreement. This Agreement, including the Exhibits-and Schedules, sets
forth the entire agreement between the Parties, and there are no other agreements between the
Parties with respect to the terms of this Agreement, written or otherwise, except as set forth

herein.

12.15 TForce Majeure. The failure of a Party hereof to comply with the terms and
conditions hereof because of an ‘act of God, labor strike, war, fire, earthquake, act of public
enemies, action of federal, state or local govemmental authorities, or for any other reason beyond
the reasonable control of such Party, shall not be deemed a breach of this Agreement provided
that the: performing Party restrained from performing by such force: majeure condition notifies
the other Party of the existence and nature of such force majeure after the first occurrence: of the
same..

12.16 Counterparts. This Agreement may be executed in two (2) or more counterparts,
by original signature, facsimile or portable document format (PDF) transmission, each of which
shall be deemed an original, but all of which together will constitute one and the same
instrument.

[SIGNATURES ON THE FOLLOWING PAGE]
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed by duly authoerized.officers of representatives as: of the date first:above written.

OPERATOR: CREAM, Inc.
By: By:
Name: Name:
Title: Title:
|
|
|
|
15
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EXHIBIT A
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‘GUARANTEE AND ASSUMPTION OF OBLIGATIONS

To induce Cream, Inc. to enter into that certain Non-Traditional Venue Agreement with
(“Operator”) dated _ (the “Non-Traditional Venue
Agreement”), the undersigned agree, jointly and severally hereby unconditionally guarantee the:
obligations: of Operator under the Non-Traditional Venue Agreement and agree to be bound by
all of the provisions of the Non-Traditional Venue Agreement including, without limitation, the
provisions of Sections 5.4 (Confidentiality), 12.4 (Governing Law) and 12.5 (Dispute:
Resolution). '

IN WITNESS WHEREOF, the undersigned have caused this Guarantee and
Assumption of Obligations to be executed as of the: day of 20 .

Guarantors:
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EXHIBIT J RECEIPT

This disclosure document suinmarizes certain provisions of the franchise agreément and other
information in plain language. Read this.disclosure document and all agreements carefully.

If CREAM, Inc. offers you a. franchise, CREAM, Inc. must:provide this disclosure document to you 14
calendar days before you sign a binding agreement with, or make a payment to, CREAM,, Inc. or an
affiliate in connection withthe proposed franchise sale:

New York requires that we givg you this disclosure doc,‘_u_mentr at the earlier Qf‘tl_le first personal
meeting or 10 business days before the execution of the franchisé or othér agreeménts or
payment of any consideration that reélates-the franchise relationship.

Michigan requires that we give you this disclosure document at least 10 business days before the
execution of any binding franchise or other agreement, or the payment of any consideration,
whichever occurs first.

If Cream, Inc. does not-deliver this disclosure' document on tiine or if it contains. a false or misleadirig
statement, or amaterial omission,.a viclation of federal law and state law. may have occurred and shouid
be. reported to the Federal Trade Commission, Washington, DC 20580, and the appropriate state agency
identified on Exhibit F.

The name, principal business address and telephone number of each. franchise 'seller offering the
franchise:are: Wafa Shamieh, Gus Shamieh, Tagreed Shamieh, Sherri Boismenu, Jimmy 'Shamieh 1799
El Camino Real;, Millbrae, California 94030, (650) 754-6640.
Issuance Date: April 18, 2018, as amended August 31,:2018:

See Exhibit F for our rcgistcred agents authorized to receive service of process., Our authorized agent
for service of process in California.is Jimmy 'Shamieh, 1799 El Camino Redl, Millbrae, CA 94030.

I have teceived a disclosure document dated April 18, 2018, as amended August 31, 2018, that
included the following Exhibits;

Exhibit A: Financial Statements
Exhibit B: Franchise. Agreement
Exhibit C: Development Agreement
Exhibit D: Operations Manual Table.of Contents
Exhibit E: List of Current Franchisees and Former Franchisees
Exhibit F: List of State Agencies and Agents for Service of Process
Exhibit G: State-Specific Addenda.
Exhibit. H: Statement of Franchisee
Exhibit I: Non-Traditional Venue Agreement:
Exhibit.J: Receipts
‘Date Prospective Franchisee Signature Printed Name
Date Prospective Franchisee Signature Printed Name
©.2018 CREAM.
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EXHIBIT J RECEIPT

This disclosure docuriient summarizes ceértain provisions of the: franchise agreement and other
information'in plain language: Read-this disclosure document and all agreements carefully.

If CREAM, Inc. offers you a franchise, CREAM, Inc. must provide this disclosure document to you 14
calendar days before you-sign a binding agreement with, or make a payment to, CREAM, Inc. or an
affiliate in connection with the proposed franchisé sale.

New York requires that we give you this disclosure document at the earlier of the first personal
meeting or 10 business days before the execution of the franchise or other agreements or
payment of any consideration that relates the franchise relationship.

Michigan requires that we give you this disclosure document at least 10 business days before the
execution of any binding franchise or other agreement, or the payment of any consideration,
whichever occurs first.

If Cream, Inc. does not.deliver this disclosure document on time or if it contains a false or misleading

statement ora mater'ial omi ssi‘on .2 vio]ation of federal law and state law‘may have occurred and should

1dent1ﬁed on Exhlblt F.

The name; principal business address and telephone number of each franchise seller offering the
franchise:are: Wafa Shamieh, Gus Shamieh, Tagreed Shamieh, Sherri Boismenu, Jimmy Shamieh 1799
El Camino Real,, Millbrae, California'94030, (650) 754-6640.

Issuance Date: April 18, 2018, as amended August.31,2018.

See Exhibit F for our registered agents authorized to receive service of process. Our authorized agent
for service of process in California is Jimmy Shamieh, 1799 El Camino Real, Millbrae, CA 94030.

I have received a disclosure documént dated April 18, 2018, as amended August 31, 2018, that
included the following Exhibits:

Exhibit A: Financial Statements

Exhibit.B; Franchise Agreement

Exhibit:C; Developnient Agréement

Exhibit D: Operations Manual Table:of Contents

Exhibit E: List of Current Franchisees and Former Franchisees

Exhibit F: List of State Agencies and Agents for Service of Process

Exhibit'G: State-Specific Addenda.

Exhibit H: Statement of Franchisee

Exhibit I: ‘Non-Traditional Venue Agreement.

Exhibit J: Receipts
Date Prospective Franchisee Signature Printed Name
Date Prospective Franchisee Signature Printed Name

Please sign this copy of the receipt, date your signature, and return it to us.

© 2018 CREAM.
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